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INTRODUCTION. 


In presenting the fallowing translations of the VyavaMra Mayrikha 
of Bhatta Nflakantha and the Smriti of Ydjnavalkya, together with a 
few notes on Aryan (or Hindu) Law in the form of Appendices, I have 
to make a few^prcliminary remarks. 

The Hindu Law is the law of the Arya community in Lidia. As it is 
at present understood and administered in courts of justice, it is but a 
small fragment of the* entire body which is properly known as the 
Dharmasdstra. This is now ordinarily divided into three divisions of 
Achdra, Vyavalidra, and Prdyaschitta. I say now, because, strictly 1 
speaking, such a distinct partition of the Dharmasdstra into several 
distinct departments was not quite settled till the time of the later 
Smriti -writers, and particularly Ydjnavalkya, Mann, Ndrada, and 
Gautama. Ydjnavalkya, Parasara, and other Snirifcis are divided into 
different Adhydyas, and each Adhydya has bee^ divided into praltd- 
ramas (sections). These distinct sections have been used separately 
for their various purposes, and yet always with fclie central idea of 
Dhanna being kept in view, and as parts of a whole. Vyavahara, aparfc 
from Achdra, (which latter includes Prayasclntta,) is not considered 
by the people in their daily concerns, and it is only during very recent 2 
years that sometimes administrators have shown a tendency to work 
these divisions like so many Acts of a modern and temporal legislature. 
The object of early Aryan writers has been more to inquire and 
lay down the rules for Achdra and Prayascliitta than about Vyavahara 
(or the Civil law). The last has always been considered a very miner 
matter ; for, as might naturally be expected, sages who extolled the 
virtues of an ascetic, or a liousc-liolding ascetic who kept food for only 
twelve Says in his houso, 1 could not bo expected to provide a compli- 
cated and laboridbs scheme of succession. The erection of fresh hermit- 
ages was always contemplated at each marriage, and mar^age itself 3 1 
was inculcated simply as a means to a spiritual end. 2 Again, when 
the life of the Arya began, with the study of the Vedas, and endecl with 
an immediate abandonment of the world anc^ entrance into the fourth 


1 Ydjfiavalkya,fl. 128, see Part II., p. 178 ; Mit|kshard # leftf 19, p. 2. 

■ Bhdgavata Purana, Skandha 11, A'dhya'ya 4, v. 11, leaf p. 1. 
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order, whenever the student vyas sufficiently subdued in his passions and 
desires, 1 the modern views either of law or social system could ^ot be 
expected toprevail. It need not surprise us accordingly if we occasion- 
ally find a \iant of harmony between the ideas of the nation of the pre- 
sent day and the Spirit of the Sacred ordinances of the Vedas and Smritis. 
Whilo it would bo correct to say that' there is perhaps no other nation 
on earth which has preserved so much of its antiquity intact as the 
Aryans of India, it is not right to assert that they have been perfectly 
stationary in all respects. The simultaneous existence of perfect con- 
10 servatism in regard to some institutions and a wide departure from tho 
old grooves in others is a circumstance which is often not clearly realised 
by foreigners ; and lienee it is that some of our administrators are found 
either trying to restoro us according to their notions t^ the pristine 
simplicity of our old institutions, or going to the other extreme and un- 
duly giving effect to their own theories of progress by trying to adapt 
our old texts to the modern ideas of European civilization. f Either pro- 
cess is in my opinion fraught with evil. Thus a Hindu or Aryan house- 
holder, directly he enters tho married state, is commanded to have his 
own sacrificial fires. 2 * * IIo lias his own sphere of duties, marked out for 
20 him up to the point of final emancipation. Even in worldly matters he 
is advised to live separate, to have his own dail j fire-sacrifices, and to 
live as the head of his own family. Hindu society has more or less con- 
formed to these principles. In provinces where the mercantile elements 
preponderate, and questions of tho collection and distribution of wealth 
chiefly arise, segregation of interests is the rule and congregation the 
exception. This is well understood by tho community; how far it is fol- 
1 lowed by our courts, our readers must inquire and judge for themselves. 
Again, according- to the Aryan code, there is no provision of law clearer 
than that a Brahmana's wealth can only be inherited by Br6hrnanas. 5 
30 This was followed for a long time, but in the year 1800 the Hindu 
law was set aside, and the common lawof England was declared to 
govern the case. 

Other instances of a misapprehension, or improper application of tl| 
law, will bo noticed in their places further on. These arise, as it seeiA 

1 Nirnayasiiidlui, 2nd half. Pari. iii. 1. 51 p. 2, 1. 9 : — || 
<a Yajnavalkya 1., 102 and 103, Part II. p. 175; Mitakshara, I., Ieaft6, p. 2; 
Mayukha, Part II. p. 73 lines 32, 33 ; Manu, Briliaspati and f’mj&pati quoted by 
Mitra Misra (see Vxr. 1. 172 p. 1). 

» Manu Sx. 189 : — 

40 arepfe mrr i 5 rcfT: l 

Translation : — “ The property of a Brahman shall nwer be taken as an escheat by the 
. king ; this is a fixed law : but die wealth of the other classes on failure of all heirs 
the King may take.” • 

(8 Moore’s Indian^Appeals, 500.) The Collector of Ma$ul%> at am v. Cavaly Venkata 
Narainappa . 
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to me, from a very contracted view of the ^Lryamlaw. It is useful, there- 
fore, to enquire what this law is and has been. Taking the Dharmasastra- 
in its prqper sense, it may be laid down to be the law of the Aryas. 

The question naturally arises — who were? the Aryas, and wl/) tlieir pre- 
sent representatives are ? Some have confined the term Ary a to the 
three twioc-born classes. 1 Is it so fixed? lias it been so always ? 

The Vedic origin of the four classes of Aryas as detailed in the 
Purushasukta 2 is well known. The occurrence of this hymn in the last 
or 10th Mandala has been commented on. But the Punch ak shit i (con- 
sisting of the foui^classos, together with the Nishuda) occurs in the 10 
earlier M ami alas of tho *Bi(j-veda ; 3 and although the origin of the four 
classes as detailed in tho Purushasukta maji be open to remark, tho 
mention of fore classes even in the earlier portions of the Kig-veda, 
the early part of tho Taittirlya or the Black Yajur-veda,* proves their 
existence in those early times. 

Agaijj, the Aryas ar% known as the inhabitants of a certain tract of 
country named Aryavarta, But this has been of indefinite extent. 
Manu, as expounded by Bhrigu, indeed lays down its limits with 
apparent definiteness in ch. ii. v. 22 ; 5 but in defining the ‘ sacri- 
ficial country/ or Yujnhjadesa as it is called in Sanskrit in a very vague 2d 
way in the next following verso, 0 it appears to mo ^liat Manu, or rather 
bis pupil Bhrigu, owns that in his time the Aryas had not confined them- 
selves to what was technically called the Aryavarta as defined in tlic pre- 
ceiling verse. For by Yajn iy ad est ho evidently rneaifs what the word 
Aryavarta would etymologically impoft ; 7 ^because the performance of 
sacrifices according to Manu was a privilege of the Aryans alone. Again , { 

1 Rig-veda Samhita, X. 38, 3, where the word occurring in juxtaposition with 
( Ddsa ) has been held by Savana to mean one of the three regenerate classes. The word 
occurs in several places in the Rig-veda, and whenever it occurs along with the word 
Vasa , S&yanahas interpreted it as Yajnakarmakrit, or as one entitled to 30 

perform sacrifices, thus excluding the Sudra. (See for example Rig-veda VI. 25, 2.) 

a Rig-Samhita x. 90, 12. The same origin is given in the Black Yajusli-Samhita 
Jcanda vii, Adhydya i, Anuvdka i. 

L 8 See the Rig-veda I. 7, 9 and I. 1 76, 3 ; VII. 75, 4 ; VII. 79, I. 

\ 4 | lr° ?r° qf : ^rto \ 

A 0 (C a l* e( *) l )a S e ^82. Again, see page 1059 of the same volume “ 

| To ” and comments thereon. 

8 The verse runs thus : — 

airaisr? ^rcf*5irr qf*firr?i | r^f^r^r Prq? rnrl# fasfvm 1 1 

Translation : — “ As far as the eastern, and as far as the western oceans between the 40 
two mountains just mentioned, lies the tract which the wise have named Aryavarta , or 
inhabited by respectable men.” m 

8 For the text and translation of the verse see abovejp. 158, 11. 8 — 10, 

7 Kulluka explains its ^ymology as follows : arpTT 3 s ! : 

Translation ; — * Aryavarta [is so called"! because Aryas areshere Successively born/ 
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the limits assigned by the R4 m^yana ofVdlmikiL 40,4 — 6 to the 'sacri- 
ficial country* are identical with those of thetechnical^irydvarta of Manu. 
The Vlramitrodaya in its comments on verse 2 of Ydjnavalkya phap. i., 
says that th\» country therein indicated is the whole Bharata-varsha. 1 

The Mahdbhdrata Karnaparva, Adhydya 40, vv. 20 — 43 (Bombay ed. 
1. 74 p. 1) mentions certain districts which were inhabited by Aryas, 
and yet wero considered as unsuited to the performance of sacrifices. 
On the other hand, the Vyaiikatesa Mahatmya 2 (a part of the Varaha 
Purdna) states that certain districts Tory near the Cape Comorin and 
10 certain other islands, were inhabited by the Aryas. All these facts 
confirm what there are other independent grounds for holding — namely, 
that the original limits fpr the residence of Aryas wero gradually 
extended, so as to include tlio whole of Bharata Varslia, which the refer- 
ences 3 in the footnote show to be identical with the Hindusthdna of the 
present day. The following Sutra of Paniui, together with the glosses 

1 MS. leaf 4. 

* The verses (eh. 26, vv. 30 to 32) run thus : — 

3Tr=w’Tr?irtfr*Tr: ^r^rf^r^r- iu ° II 
t 20 (?) 'Tr^rw | 

tfrqrRTqqrarft sq^qrqcr^q m\ II 
tfrq-Ri qfPTfarqrciqarfqT ^rf^r: I 
frsv^r qt wcrfRrrr: II ^ II 

* The references are takfn from the Vratakhanda of Hcmadri, pp. 26 to 29 : — 

qnqRrfqfrpqq I q^rFHTT qnfr qtf ■rrRq 3^^. II wt qr jt?t- 

' .rpsr ? WRTW I fR: ttTspt T-«T ’TPfRT II TRRjpJTf ^ qr4 

frqNrr I qfaqnrr I £rqf4 qP«r"Trqrrq n 33 T^rrrar qfvq I 

^ wqt wr (twjrft ?)«rr II ?RFr^rr? qq ftqfrqq I qq?q- 

SOqfa II wr?4qfqqrr v'/rf | ^qn^r r trqqrqqi- qjqrqpUl 

qqrfqr qr#>«f?R; ’rr s ^wr%3 I ^qqiqq^Tfav ^ qrq ^ * % ?mr II 

* <rqq 

qqrt ^ w^q ft'qfr&q I qq q^nrq qpr qir?ft qq n^rfer: li 

»r*r arrqfqff wmwiH frqrftqrrqr ff^pirr 

'■nfr'q ^rrqrrr^ q?3?rsqr: q^'q qfqHrqwfr qqqT^sfrqRmq qsrqqqqfr^qrr- 
qmr fr*q?qr f^redr qrqsjrq^fqq ll * 

^hrRf.* • * 

40 ' «Til^q^3fTfrm«fi^ q# qq : qmr fwrfitr qq 

qqvjscnfr nqfqii 

*jq#‘ 

*qqrqm qrf?r qqr % >pM q f^i^qfqqqrqqq ll 

* 

*sRqq q faqq l q 5rFfrqrqi*fr$if<iqq-' qqq || 
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thereon } contains important observations on the limits of the Aryan 
society and its divisions , and especially in reference to the Sridras : — 

I *mpt: R 'rrr: 8 qjnt V>. 

yf%:— qnr.tfHsrcrqTfr spqk q RTqfaqr; I nfl^rr q 5g?r^m3rcf 

ftrifNiwn^ fltfNwr frq^— ^^rof^qfaqiqrjc. I sTRcqfaqr- 

qrf*r?g^ l jqUfqrqreqRR | ^fqkqkfaqrqfqqRR I qr; ttow: I inqrciifaRr* 
qrrqqpRiqf&spf ftqqRiqrcn qritqrq^ l qqq fofkr^qfRqp srqrqq^ snw^fqk 
sr fa i -qft ii qq ^f^rRraRPKqftRRP!: I t: qqttffqqR: I qnw qrfr qqt sqir- 
$*?qrqr sk l qqqk q q? qqrR: ^wiqiwHwi^ir^iwrsrr pqqrsq qqfR I qq qv'^rr- 10 
frf^qr rrq q ft«rk II q* tflt (kx^r^T^rT^rr^ I qqqr'T qyTq*qrrt qsrqpqR- 

qrqfirk q ftp-qrq II qq qrqrqfqqqraqrqw l qyk.qrq wkitt qp-qfq q^fqqq- 
I q*% qrq^qqqqrfa q sp-qrq q fqqqraqr 

%qqfrqqpRqfk— 

sgjpqpi | fqqqfaqr qfc*fqr l qqrqfqq«r: l f q rfq I qrqrqkrrtfq l srrfsft- 
?q: qqqfqsmr: | qr%q%t qqq-q: l qqqr fqfiqr | qrqiikq: qqqpqiq) qqrffRw 
qfqqr fqflq: I qqfqfqqpq^-q 3 nq?qqr qqr ?fqsj: I qtrqfqfq l qqqrqrqrqqkrqpqr- 
kfiir Wf: I qrq qfq I qq*qrqf f*rq?Rftk qiq: I qq apt: qfas-: | qw jfrqrkqrfq- 
frqra- | qqrtr qffaqqR: I qeqrqT ?fq PrqraPrqkr *wpf: l qqqT qRrr q?qrf: I 
qrqrfriq' | aprqf q^qqTjqrq .iRqrrCr iH'frfq qrq: I qyrqsqrRfirfq I qykiqf qt- 20 
-sfqqrpaqrqrRrrq nrrq: l q*qrrcqrq I q: fterro ^ffifqrfq&qqjtr q qqfqqr- 

q?qq: 

qpfnfrqqirqqrsqr q qrq q; — 

5gy5rkkqqq qqrqqrqqqq sfq qKqq; I 

Translation . 

Panini Adhy&ya ii., Quarter iv., Sutra x. 

[In the case] of unexpelled 6udras, [the copulative compound is always of th^ 
Samahdra kind.] 

Vritti . — They are [said to be] niravasita [expelled] Wnusc dish after meals is not 
purified even by the [prescribed] means. In the case of words importing £udras other 30 
than these, the copulative compound is in the singular. 

The Mahd Bh&shya of Patanjali, Adhyaya ii., quarter iv., Ahnika ii. — [In the Sutra] 

* of unexpelled Sudras,* [the word] aniravasitdndm (of unexpelled) is used. What [is it 
from nhich] non-expulsion [is meant], [It maybe] ‘not expelled from Ary&varta [the 
country of the Aryas].’ But what is Arydvarta ? [The country] to the east of Adarsa, 
to the west of Kalakavana, to the south of the Himalayas, and to the north of Pfiriyatra. 

If so, [the Samdhdradvandva compounds ] Kishkindhagandliikam ( Kishkindha and gan - 
dhika) Sakayavanam{&aka and yavana) and feaurpakrauncham ( Saurpa and krauncha) can- 
not be explained ; [bteause, jays Kaiyata, all these are tribes of Sudras living outside the 
Arydvarta]. If so, then [let the meaning be] ‘ not expelled from the habitations of 40 
A'ryas.’ But what is a habitation of the Aryas? A village, a station for herdsmen, a 
town, a locality of traders. If so, then in the midst of large mansions, Chanclgdas and 
Mritapas [often] live and [th& itaretarayogadvandva compound] Chdndlamritapdh 
( Chandlas and mritapas) cannot be explained. Mritapas is explained by Kaiyata 
as those who are known by thfc name of Bombas in the # vernaculars; and by Nagoji- 
bhatta as those who living in the vicinity of a cemetery tqjce the^lothes, fuel, &c. on 
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n corpse.] If so, then [let the mearyng be] ‘ not expelled [or debarred] from saerb 
ficial rites.’ In this way, too, [the Samdhara dvandva confounds] takshdyaskaram 
(a carpenter anu an ironsmith), rajakatantuvayam (a washerman and a weaver) cannot 
be explained. If so, then [let the meaning be] ‘ those are aniravasita (not expelled) 
whose dish aft£r meals is purified in the [prescribed] Ways ; and' those are viravasita 
(expelled) whose dishes after meals cannot be purified even by the prescribed means. 

[To avoid repetition, the passage of Kaiyata is here not translated, as it* operative 
part is already translated in the translation of the passage from the Bhashya.] 

Nagojihliatta’s Bhashya Vivarana. — It should be understood that -he word 6udra 
10 stands in this Sutra for one not belonging to the three var nas (classes). 

IV t 

Tlie above shows that at tlio tiino of Patanjali, the Aryas liad no 
confined definite spot as tlieir peculiarly sacred place. 

The test of determining the Aryas from their place of habitation 
being thus found unsatisfactory, the next tost that occurs is to find out 
their classes and the determination of their limits. It* is suggested 
that the four divisions mentioned in tlio Kig-vcda (x. 90) ; the Yajasanoy 
Samliita of the Yajurvoda (xxxi. 1 — 1G), the Atharvaveda (xix. 6), 
the Bhagavadgfla (iv. 13), the Bliagavata Purena (iii. 6, 30 — 84,) tho 
Brihadaranyaka (i. 4,) and Manu (1. 31), aro meant to be the divisions 
20 of tho Aryan community ; but as this is not the place to enter into a 
disquisition either on tlio ‘ castes ’ or tho classes of ‘ Aryas/ I content 
• myself for the present by saying that even this test is at the present time 
quite unsatisfactory. At the time of Mann's Code, or ratlior Bhrigu's 
version of Manu, an attempt to excludo the S'ridra from the pale of 
Aryanism is clearly observable (sco for instanco eh. x. G6, G7, and 
G9; and cli. ii. v. c 39)? But it would r also appear that the process of 
segregation was not then sp far c advanced, as it is now; for in several 
^places, the S'udra does appear to be included within the sacred line (soo 
cli. v., v. 139 and ch. x.,* v. 57). There must have been some confusion 
30 of classes in the time eff Manu which has further developed itself in 
modern times; for, according to some Pur&nic accounts, the inter- 
mediate classes of the Kshatriyas and Vaisyas have entirely disappeared ; 
and the first and the last classes have boon split up into so many sub- 
divisions, that it is now hard to determine whether a certain individual 
does or does not come within the pale of the Aryan law. Tho Puranic 
view may, to a certain extent, be correct as regards the Sudras. But, 
as far as tho history of the different provinces of India shows, both 
Kshatriyas and Vaisyas do exist, although they again have sub -divided 
themselves, and have degenerated in their practices like tho other 
40 Aryan classes. 

For the benefit of the Arya community as above described, the Sruti 
or the Vedas furnished a body of law prescribing the ritual. The Veda 
in its threefold division of (1) Sanhitfi, (2) Brahmana, and (3) the 
Aranyaka regulated the different stages of the ceremonial. But even 
in those early^ir^es, usflge or custom seems to hata supplied the basis 
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of the law, for, as Bhfshma observes in tjie Malidbharata, usage or prac- 
tice is the root of all Dharma. 1 

The T^ords of Sankara that acliara is the source of authority in all 
matters of Dharn^ must bo always kept? in view/ 2 This d/tio, we may 
now examine the Sources of the Vcdic law as founded by the Aryas. 

The whole of the Veda seems to have been one work — afterwards 
divided "into four, Ribh, Yajush, Saman, and Atliarvan. 

Some writers take the number of Vedas to be three, and leave 
Atliarvan out of account. 3 * 0 tlitrs again place this Veda in the same 
category as the first three, as having been separated and arranged by 10 
Vy&sa.* That it is on<? of the four Vedas is undoubted, 5 * * 8 and its non- 
inclusion in the sacrificial scheme is wel^ accounted for by tho 
constitution outlie triplicate ceremonial so well explained by Siiynna in 
his introduction to the Rig- Veda. Each of these four Vedas has many 
kali'll as or branches. According to the Charana-Vyuha current 
amongst the followers of the Rig- Veda in these parts, the Rig- Veda 
has five branches; tho* Yajush has two divisions, the black and the 
white; tho first lias eighty-six, and the second fifteen branches; the 
Saman has one thousand branches; and tho Atliarvan lias nine. Of 
these vory few now exist. A commentary on the Charanavyuka gives 20 
tho following account of tho extent of the different Sakha* in different 
parts of India 0 : — • 

‘ ?r*? TTi^ gnfpHTt sprfrr unar 

firarrtf ( ? ) II y g ^r^nrr II *fir- 

ofr^qfwJT II llmr^r Fwm 

^ IRII ^rwrf^fir II ^ w- 

\\\ II inr fr-°Tr rmr ifr^r II*tt ^ 

• • A 

Yii ll fpTrtWI 

sn^r^r-tmrfl^l’jffTrfTrjpc^r^T II ( ? ) snrcrtfr uPrfg-JTr || { || amf- 

1 I^Wf^PTPT— WTITrr° 3T» 30 

^riRRr^r^nr: wA qfr^rfr ll arr^ix^mr srgTR?r: || 

Translation : — Among all the dgamas or Vcdic precepts or principles, dchdra or custom 
is reckoned the first ; from dchdra arises Dharma ; and Achyata is the lord of Dharma. 

On this Sankara observes — “ | ^TT^ITTW 

2 See A pastamba Dharma Sutra, 2, fi, 15, 1, p. 73, vol. I., and ]). 84 of vol. II. 

3 See Amara, I., 6, 3 (Bombay Ed. p. 35) ; Say ana’s Introduction to Rig- Veda, 

vol. I., 2 ; Pushpadfiita’s Mhhimna, verse 7, “ spff Rf^T f o ” 

* The Bhagavata Purana, I., iv., 14-24, leaf 10, p. 2, and L II, p. 1. % 

8 Patanj all’s Mahabhashya, in the Paspasanhika, leaf 3, p. 2. See the excellent 40 
introduction of Dr. Rajendraldl Mitra to the Gopatlia Brahmana of the Atharv* Veda 

(Calcutta, 1872). • 

8 See note 3 p. 33. See al^o Satyashadha Stitra, 1st* Adhyaya, 1st Sutra : — 
jnfsirrw^PT: e ii ir^sr ii fRyin^r fmr , 

fa sr^mm i || 
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?r -jfrf °rf *?i«r g^fwr^rar: limiter II* II tfWfaTfwKTW- 

ftsrt $temna% II f»c«r% 7 fi 5rr??r w tsfcnm zfoft IKJII Ngrutwr §? Nrcjr#*f- 

5RT: n s^rrur *TTJ|W?$r ^ Nw’ff JTfaf&^fT 1 1 «. II ^T^t% ITsfr^NT II 

^sreSrnir^Vr ND-ul^nfi |l v° II ursra?w?r #strs II ’usre- 

NNUr ^T^isT^f sffir II V.V II’ 

Translation : — “ Of the Vajasaneyins living in the east, the north, in the south-west, 
there are fifteen divisions. In the said three quarters the Vajasaneya Veda was 
originated. The Maharnava [states the following] : Tl\e Narmada id) declared to he 
the middle line (equator) of the earth. The different sdklids [existing] on the north 
10 and south of it will [here] be declared. In the regions south of the Narmada, [the 
$d&Afrs] Apastambx, Asvalayani, Ranayani, and Pfppala [exist, the followers whereof 
are] sharers in respect of sacrifices and marriage [ i.e . are an exclusive community 
in the said respects]. In the regions north of the Narmada, the Madhyandini, 
^ankhayani, Kauthunil, and Saunaki are sharers in respect of sacrifices and marriages. 
Up to the Tuiiga, Krishna, Goda.the summit of the Sahyddrf,and thb Andhra country 
the Asvalayatu of the Rig-Veda [prevails]. In the northern Gurjar country, the Veda 
is declared to be the Rich, the Brahmana Kaushitaki, and the Sdkhd ^arikhayani. 
Commencing from the Andhra country in the south-east direction, and up to the Godd 
and the sea, the Tnttiriya Yajur-Veda, and [its] Sdklid Apastambx prevails. The 
20 Adhvaryus, the Udgatris, and the Ilotris have several Sutras, [but] where the Stitra, 
caste, and the occupation is [similar], there [alone] marriage [will take place]. 
Commencing from the Sahyadri m the south-western direction, up to the sea, the 
c Hiranyakesx Sakha prevails, in the vicinity of Parasurdma. From the Mayura 
mountain up to the Gurjara country in the north-western direction, Maitraynni 
[prevails], [In the countries named] Anga, Vanga, Kalinga, Kanina, and Gurjara, the 
[&dkha] Madhyandini of the Vajasaneyi [Veda, prevails]. The first Sakha of the 
Vajasaneya, named Kanva, has been s])read by sage Yajiiavalkya over all countries.” 

Practically the •following are the principal Sakhas now existing in 
these parts 1 : — ( 

,30. * Sdkhd. 

Rig-Veda ... (1) $akala. 

t (2) Basilica la. 

Yajur-Vcda (1) (a) Taittirfya Proper. 

(h) Maifcrayani. 

[These are not associated with by 
their coreligionists ] 

(2) Sukla — 

(a) Kanva. 

(b) Mddhyandin. 


40 Sdma (1) Rdn uy an i. 

(2) Kauthumi. # 

Atharwan (1) Saunaka division of the Pippa- 

# la da branch. 


See Max Mfrller’s Sanskrit Lit., pp. 368 — 377. The lists there given will have 
to he settled. Thus Asvalayana Sakha does not now exist. The Sutra of that Rishi 
is used by the followers of the^akala sdkhd. The Athjrva is hardly known. There 
is only one Brdhmana family in Benares which follows it &| a study, and there are 
a few scattered folkftvers of*this Veda in other places. 
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As rogards tlic Ydjusha, tho following occurs in another commentary 
on the Cliarami- Vyuka recently obtained from Benares: — 

*rvr % ffrmrn rfmcm i sircar; RiffsTRirgH I R?r- 

iTWHuriftr oartifsrgij'tjHrrcr i ftpni'wr: rt% hr spiitH^'Mii^ II HRTfRH;q 
<TW>JX3&UfTfli i fe«T: I fitfR: 'KJp'J^m JJRJTHTH: 5TTT II H^THTT: RTf!)- 

hr > aftchh H3. wftRfH n $*rt gfHifr; hhhth ftr fer i 

^4iwfw«t^r€5 h snfHarrRaftHvr || *rc&*r arwai Sr <TH>je*rcnHHr[; I PstRRr? ^ 

a?!’.* firm nzdtmTt hhj* iirrh tr?$H h h*tt l »w? nrsnRTCR farciH- 

|| rftftR'R#f»Rft‘ l %i C*ri «H®r I hh: jjr nr? htspirh ^frcjr^rci h 

g^ant hrhpM hht ff mwnar: I Ptchst# aHRHR ar^'TTT^rg; n HHfsrRORr- 10 
gfftn JwrsiTH^riRRr* l htwr-rrh: ht? hhrh% wkhit || jtjti'Rw Hnm-tfH *rc*m 
Hfrn fm n Rirnur shr ii ps^t r cfarranfH rtftt w h5j«r i sffjRTHHr hr 

nayr ggr: li H3f«R ffijerPr Hr«rRRH t H fs^r 1 Wffftnf^ri^r HfrrtfHrtg 
h hh: II HsreRfHH ?fr°T jjitr HrfrHR h: | hthtt^hih 3 ^nryjTzsfrq^m || htsth- 
H^ffr HHH RPTTRTJT'irr^ni: I HSH WT: IjH 3RRfiTHteHH: || RT5TRRR HHPH || RIT: 

*tfr% stcth sHRfiiHHsre I htrirwruh H^NrurnR =tjt: II iRRrfHiJrcHH 
^hitth:* e *h rfa: I *rrfjr£<w: nr? ra’HrJTfflRn'^nj; II RtsRRjrem m? wiat 
fjHrarcrfl 1 Rsjftr Hrfn h hi? Hrfn rr h h ijfr II qrrsrc: rr 1 1 gag^r ?lr hr HJjfr 
flWi[ rft: I STRT'TRUT^srrfR HTfa %% * HJ^: II Hff'T RT^ffTR HUH I 

arrantH rthshtht: g^Rm^H: n srrcariteiH %rt h t5Ttr h arRHrci I aa^r- 20 
srrtH JTfjwT J inr?R’nR'#nr: II 

The followers of the several branches are distingaished by the Sutras, 
which they respectively follow in their ritual. Thus it is laid down 1 : — 
H?R m RTSkHT HR tfit HHfffrpj I 

hr mfa m&nf ?r?f nt far >#3 11 * 

Translation : — Whether the ritual enjoined ffv tliedGrihya S^tra proper to one's self 
be great or small (i.e. complete or incomplete), when that ritual is observed, the whole, 
is observed. • • 

Other authorities quoted by Homadri run in#the same direction, and 
practice supports tho sauio conclusion. This speaks of one class of 30 
Sritras, namely, tho Griliya, describing the duties of a JBrahmachari 
and a Grihastha (a householder having a wife). Another class of 
Sritras are the Srauta or tho Vedic sacrificial Sutras. These are 
very important in a religious point of view ; but in regard to the every- 
day duties of the Aryas of the present day, they aro in a great measure 
out of date, oxeept to a very small class of the Brahmana community. ,J 


1 See ^Iemfidri Vrataklmpda, Part I. page 33 ; Bhattoji DIkshita, in his commenis 
on the Chaturvinsati#Smritis^ attributes this text to Katy&yana. 
a The principal Srauta Sutras now extant are the following : — 


Veda to which it belongs. Remarks . 40 

1. Asval&yana Rich Relates to the duties of a Hotri. 


2. Apastamba 

3. Baudhayana 

4 . Satyash&dha 

5. Bharadvaia 

6. V&dhula 


A small portion of Nos. 2, 3, 4, and 

Taittirlyn or the Black J f l ,° r ® lftt 5 s J? tl,e *J uties ™ 

v*;,.riroJo s the Parsapurnamasa ; while the rest 

^ is devoteil to the w*ork of the 

, Adhvarjw. 


c 
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These Sdtras, both Grihya and Srauta, which (where they have 
not been superseded by the iWdrias and uss^je) still command the 
respect of the followers of the respective salch&s , and are studied as 
one of the si^ angas 1 or complements of the Veda. The Srauta Sdtras 
of the Rich, Yajush, and Sama Vedas are all used to r supplement each 
other in the Srauta sacrifices, 2 

All the ordinary ceremonies of the Aryas, so far as they are governed 
by the Sutras, are regulated by the Grihyas Sdtras. The«Vedic sacri- 
fices alone are regulated by the Sraulp Sdtras, and in this respect the 
10 Sdtras of all the three Vedas (Rich, Yajush, and Saman) are used together 
for the parts to be taken therein by tho different dfficiators. But of 
the Taittiriya Sdtras, some one only of the following is used by the 
Adhvaryu: — Apastamba, * Baudhayana, Satyashddlia, or Katy&yana. 
Out of these four, Baudhayana is used most ; next comefe Apastamoa, 
and after him < Kdtydyana. In the Bombay Presidency, the Grihya 
Sutras most followed are the Asvaliiyana, Satydshddha, Kdtydyana, 

i. 

Veda to which it belongs. Remarks. 

7. Karmdntn sutra 1 

8. Aupamanyava ! Taittiriya or the Black f These are supplements to the 

20 9. S&liki | Yajurveda \ Sutra of Baudh&yana. , 

* 10. Manava J Belongs to some lost Sakhd, pro- 

bably subordinate to Maitr&yaru. 

11. Katy&yana Sukla or the White 

Yajurveda. 

12. Latvayana Sdma Relates to the duties of the Ud- 

gatrl. 

13. Kausika a. Atharva. 

The principal Grihya Sdtras arc as fol/ow 
c Belongs to the 

‘’"'i&SSSZ ::::::::: 

3. Apastamba 1 < 

4. Baudhayana > Taittiriya or the Black Yajurveda. 

5. Satydshddha J 

6. Katyayana Sukla or the White Yajurveda. 

7. Gobhila Sama Yeda. 

1 ^tfrTcf |%^tFT 1 T | Charana Yyuha under the head of Kalpa 

names three kinds of Sutras, namely, (1) Srauta, (2) Grihya, and (3) Dharmaor Samayd- 
charika. 

40 • The following text from the Rich Samhita explains the position of the three Vedas 

in these sacrifices : — 

5 *rf fr: qtfhrr^ 55 ^ i Trcf?r | *iprt; 

ftPNtff ^T: II 3?<M, 3° 29, Manflala x, 71, 11. t . 

Translation : — One [of the sacrificial priests called tlotpi] occupies himself in 
strengthening ( i.e . reciting hymns from) the Rich ; another [called Udgatri] chants the 
feakkvari richs from the S&man; a third called Brahma gives orders in every matter 
[connected with the sacrifice] ; and a fourth [called A<}hvaryn] performs the principal 
portion of the sacrifice [such as taking the Soma juice and the like, by means of recit- 
ing richs from the Yajush], * c 

•50 (See Introduction |o t&ig-jreda Samhitd vol. I., p. 2.) £ 
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and Apastamba. Except some among the Desastha Brdhmanas along 
the Godavari, and a small number of Oravidas from Tinnevelly and 
other parts of Madras settled at and near Satara, there are*no Apastam- 
biyas in the Bombay Presidency. 

The following are the commentators on the above Sutras : — 


Swauta Sutra. 


Commentaries . 

1 . iSvaldyana . .\ 

1. 

Vritti by Gargya Ndrdyana. 


*2. 

Bhashya by Devatrdta. 


3. 

SidAhdnta Bhashya. 

2. Apastamba 9 ... 

1. 

Bhashya by Dhrirtasvdmin. 10 


* 2. 

Do. by Rdmdnddra on the comments 
of Dhtirtdsv^min. 

4 

3. 

Bhdshya by Rudradatta. 


4. 

Andabild. 


5. Chaundapa. 

3. Baudhayana ... 1. Bhashya by Kosava Svamin ; 2, Subodhinf ; 

3, Bhashya by Vidydranya. 

4. Satyashddha ... 1. Mdtridattfya. 

2. Yaijayanti by Mahadeva Bbatta, (on chaps. 

1 — 6 ). 20 

3. Jyotsna by Gopindtha Diksbita Oka (on 

chaps. 7 to 11). * 

4 . Ahobala Krita Vydkhyd. 
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in which the Srauta ceremonies are to be actually conducted. Some of 
these are as follows : — ( & 

On the Asvdldyana Sdtra — On Apastamba Sdtra — 

Hautrdd^-Manjari by Jagamyitha. Prayoga by Anantadeva. 

On Baudhdyana — „ by <JVyambakabhatta. 

Prayogas by Ndrdyana Seslia. Gn Satydshddha — 

by Govinda Sosha. Prayoga by GopindtJaa Dfk- 

by Ananta Deva. * shita. 

„ by Rudra Deva. f „ by Ndrdyanabbatta 

IQ „ by Navahasta. Lele. 

,, by Vdsudova Dfkshita. „ «, by'Bdla SdstriRdnade. 

Mahdgnisarvasva by Vdsudeva Kdtydyana according to Deva- 
Dlkshita. *' yajiiika. 

Gopdlakdrikd. * C 

Of the Grihya Sdtras the following commentaries are extant : — 

Comments by 

1. Asvalayana 1. Gargyandrdyana/- 3. Ganeua. 

2. Jayanta. 

2. Apastamba 1. Sudarsana Bhdshya. 

20 3 # Baudhdyana 1. Kesavasvami-Bhdshya. 

4. Satydshadha 1. Mdtridattfya. 2. Aliobalf. 

6. Kdtydyana 1. Haradatta. 

6. Gobhila A modern one by the editor, Chandrakanta 

Tarkdlahkdra in the Bibliothica Indica. 

The following are &e Prayoga works founded on the Grihya Sutras, 
according to which the Grijiya Ceremonials are conducted : — 

, On the Asvalayana Sutra — Sahkarabhattl. 

By Ananta Deva— i.e: Samskdra, Gopindthbhattf. 

Achdra, Purta and other Kaus- On the Apastamba Siitra — 

30 tdbhas. Chandra Chddi. 

„ Ndrdyanabbatta. Torokrita, 

„ Anantabhatta. Visvaprakdsikd. 

On the Satydshddha Sutra — On the Kdtydyana Sutra — 

Mahesabhatti. Kusakandit a . 

Mahddevabhatti „ 

I have given only a few to show the class of works now in use. 
Many other works are also consulted ; and more are being composed 
from time to time. m % 

The next class of Sutras is that called the Dharma or Sdmaydchdrika. 
40 The principal are ; — 

Comments by 

Apastamba. TJjjvald by Haradatta. 

Satydshddha. This is nearly «the same as Apastamba's. 

Baudhdyana. 
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In the Smriti Ratndkara, the following eighteen Sutras are givon,nnd 
are classed as Purva (prior) Sritras, and *Apara (after) Sutras thus 1 : — 

3r(?*rr*Rf*rfr ^nrrfa jfqjrPr 1 1 ^r^r^itfrsrrsFnfJr- 

Jrrwfcj fijzt zfr'ffoxwft 1 1 

Translation : — * In the Agnivesya Sutra’ I now enumerate the sutras : Baudhdyana, 
Apastamba, Satyashadhn, JDrdhydyana, Agastya, Sakalya, ^valdyana, 6avamya, and 
Kdty&yana — tlie^e nine are the purva Sutras. Vaikhanasa Saunakfya, Bharadvaja, 
Agnivesya, Jaimimya, Yadhula, Madhyandina, Kaundinya, and Kaushitaka, these are 
apara Sutras. • 10 

It will be observed that whilo this list contains some new Sritras not 
before mentioned, it onfits several well known now in actual use. 2 

Having cursorily given the number of Sri|ra works and their com- 
mentators, I n$>w pass on to the Smritis. There are no guides to the 
Smritis like the AnnJcramanikas nor Sarvanuhramas of the Rig- Veda. 
And as far as the commentators go, Madhava alono appears to furnish 
a concise resumri of each chapter of one Smriti, namely, the Laghu 
Parasara Smriti. In regard to other works, I have yet found no guides 
to show their extent or antiquity — cither positive or relative. 

Some writers would derive their authority from the Sruti or the 20 
Vedas now lost. 5 This view is supported by the very term Smriti — 
things remembered, which would include tradition. The Taittirlya 
Aranyaka 4 gives four kinds of proofs : — il |l” 

Translation : — iC (1) Smriti , (2) PraiyaJcsha(w hat is perceived by the 
senses), (3) Aitihya (received fronj tradition), an<J (4) anumdna (infer- 
ence) : these four ar epramdna (evidence}.” Sdyana in commenting upon 
this observes: 14 a? ” • Translmtion : — ‘Manavddi 

Sdstra derives its origin from assumed Sruti.* ^Sdyana therefore would* m 
derive Manu and the rest from the Sruti or the^Vedas. Some Smritis 
can thus be traced to the Vedas as now existing; but others have in the 30 
words of the Prayoga Pdrijdta to bo traced only to some lost branches 
of the four Vedas. 5 

The number of Smritis is very great. Unfortunately many have been 
lost. Some exist as fragments ; others are only known from quota- 
tions in other Smritis or digests of more modern writers. 

x Elphinstone College MS., 1 . 6 p 1 . 

■ Comnare the list at page 199 of Prof. M. Muller’s History of Ancient Sanskrita 
Lit., 2nd Ed. 

■ Prayoga P firij &ta^& mskffa K6nda 3V«*wi4fl| qp qrtfai* ARTT ^FcTTrfa ’q 1 37=^4 

rlTi J&rlh II « 

Edmdsrami on Amarakosa (I. vi. 6) ( observes 1. 45 p. 1 : — “ 

I I^Rt I Sf^rTT ” and gives 

the example of Manu. 

4 See Calcutta Edition p, 9* # * 

• Prof. Max Muller’s Ancient Sanskrit Lit. 2nd Ed. pqge 87- « • 
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The compilation of an Index to the Pratik^ in Ydjnavalkya, and an 
examination and comparison thereof with the works of the Bhattas, 
Hemddri, aid others, has convinced me that it would be a work of 
great research to reconstruct* Smritis from digests.^ But until such a 
work is systematically carried out, or more completer MSS. of Smritis 
are discovered, our speculations mu&t at least to a great , extent be 
conjectural. As regards numbers alone, the table at the end shows 
what materials have been available at different times to Some modern 
investigators. Their number is differently noticed by different ancient 
10 writers. Ydjnavalkya (I., 4, 5) names the following twenty as the 
introducers of Dharmasdstra : — r 

Manu; Atri; Vishnu; Harifca; Yajuavalkya; Usanas; Angiras ; Yaraa ; Apastam- 
ba ; Samvarta ; Katyayana ; Brihaspati ; Pardsara ; Vyasa ; Sankha ; Likhita ; Daksha ; 
Gautama ; Sat&tapa ; Vasishta. ( 1 

The Yiramitrodaya in the Achdradhydya enumerates eighteen Smriti- 
kdrs (or makers of Smritis), eighteen TJpa-Smritikars (or makers of 
secondary Smritis), and twenty-one other <Gmriti-makers, ^making 
altogether fifty-seven, thus — 

Eighteen principal Smriti-makers: — 

20 Manu; Brihaspati; Daksha ; Gautama ; Yama ; Angiras; Yogisvara ; Prachetas; 
2§&t&tapa; Parasara; Samvarta ; Usanas; Sankha ; Likhita ; Atri ; Vishnu; Apastamba; 
Harita. t 

Eighteen secondary Smriti-makers : — 

J AbAli ; Ndchiklta ; Skanda, Laugakshi ; Kdsyapa ; Vydsa ; Sanatkum&ra ; Su- 
mantu; Pitamaha ; Vydghra ; Kdrshn&jini ;' Jatukarnya ; Kapiujala ; Baudhdyana ; 
Kanada ; Visvdmitra; Paithinase ; Gobhila. 

Twenty-one other Smriti-makers: — 

Vasishta; Narada; Sumantu; Pitdmaha; Vasue; Krishnajini; Satyavrata; Gdrgya; 
Ddvala; Jamadagui; Bharedvaja; Pulastya; Kratu ; Pulaha ; Atrcya ; Chhdgaleya; 
30 Marichi; Vatsa; Paraskara; Rishyasringa ; Baijavapa. 

/ 

For the above Mitra Misra quotes the authority of Sankha and 
Likhita, but the verses do not occur in any of the copies of those works 
noticed in Appendix I. 1 Hemddri 2 notices the same number ; but quotes' 
the prose work of Sankha, Likhita and the Smriti of Angiras as his 
authority. The Bhavishya Purdna 5 gives thirty-six Smritis, and so does 
the Paithfnasl Smriti. A digest of the thirty-six is now cited as the 
Shattrinsanmata (the opinion of thirty-six). 

Agnipurdna* enumerates twenty thus : — 


1 My cGpy of the Acharadhyaya of the Viramitrodaya is complete in MS. and 
40 generally quite correct. 

9 Danakhanda, Calcutta Edition, 1873, pp. 527 — 29. 

3 MSS. and see likewise Hemddri. Ddnakhajada, p. 528, (Cal. Ed. 1873). See 
likewise Vratakhanda, vol. I.,*pp. 18, 19. " 

* Vol. II. p. d48 d Calcu^a Edition, 1876. 
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(1) Manu, (2) Vishnu, (3) Ydjfiavalkya, (4) Harfta, (5) Atri, (6) Yaraa, (7) Angiras, 

(8) Vasishtha, (9) Daksha, (10) Samvarta, (11) SSatatapa, (12) Parddara, (13) Apastamba, 
(14) Udanas, (15) Vydsa, (16) Kdtydyana, (17) V^ihaspati, (18) Gautama* (19) Sankha, 
and 20 Likhita. 

Of these Dr* Rajfendrdldl Mitra observes ; — “It is impossible now to 
determine whether this list was made to show that these were the 
only authorities known at the time of the Purdna, or that they were 
the most important or leading lawgivers. In either case their pre- 
eminence is manifest. I^iisis also evident from the fact of their having 
been named in Ydjnavalkya's code of laws.” 1 10 

Paithinasi enumerates as follows : — 

Manu, Angiras, Vydsa, Gautama, Likhita, Yama, Vasishtha, Daksha, Samvarta, $atd- 
tapa, Parasara, Vishnu, Apastamba, Ilarita, Sankha, Katyayana, Brihaspati (under the 
namf of Guru Praelietas), Narada Yogin, Baudhayana, Pitdmaha, Sumantu, Kasyapa, 
Babhru, Paithinas, Vydghra, Satyavrata, Bliaradvaja, Gdrgya, Karslmajini, Jabali, 
Jamadagni, Laugdkshi. Adding Paithinasi, the number comes up to 36. See Hemd- 
dri’s Ddnakhanda. pp. 527, 528. 

In the Giiruda Mahd Purdna 2 the following eighteen are enumerated : 

Manu, Vishnu, Yama, Angiras, Vasishtha, Daksha, Samvarta, Satatapa, Parasara, 
Apastamba, Usanyas, Vyasa, Katydyana, Bpiliaspati, Gautama, Sankha, Likhita, 20 
Hdrita, Atri, and myself (Yajuavalkya). 

It will be observed that Ydjnavalkya's name occurs at the end. He 
was the speaker, and as will be seen from the manuscript the first and 
third chapters of the Smriti of Yajuavalkya itself are largely quoted 
from; and this I have made use of 8 elsowhere. 3 • • 

In the Mahdbharata the following lat^-giv^rs are jjamed 1 : — 

The Dharmas laid down by Umamahedvara, Nandi, Brdhmana, Kumara, Sumantu, 
Jaimini, Sakala, Pulastya, Pulalia, Pavaka, Agastya, Sudfianya, Sdndila, Suulabhan- 
jana, Vala khilyas, Saptarshis (the seven sages), Vyaghra,*Vyasa, Vitandaka, Vidura, 
Sringa, Angiras, Vaisampayana, &c. go 


1 Preface to Agni-Purdna p. xx. Cal. ed., 1878. 

8 Garuda Mahd Purdna : — 

ii nbr?:" ^ n tom mimt >*>#■ 

ii ” 

* To male the point quite clear I obtained another old MS. of the Garuda Mahd 
Purdna, and had it closely cotopared with my own— also a very old one — MS. 

4 Mahdbhdrata, Asvamedhika Parva: — 

'ttto''- i ^rr w n : 

n l| 3Fr?rqiflr||: ^ITPsW: 40 

i ^ ^ ^ frir.- 1| Wtj aprftiim % i 



XVI 


Introduction. 


If we come to modern writers, the texts q& the following Rishis are 
quoted by Hemddri in two ofhis works : — 


Namet. 


[ Dana V,rata 
Khanda. Khanda. 


V t Dana Vrata 

Names. c K handa. Khanda. 


Agastya 

Agasti 

Angiras 

Atri 

Apastamba 

10 Atreya 

Usanns 

Rishyasrlnga 

Aupakayana 

Kasyapa 

Kdsyapa 

Katy&yana 

Galava 

Gobhila 

Gautama 

20 Cliyavana 

Chhagaleya 

Jatiikarnya 

Jabdli 

Daksha 

* Devala 

Dhaumya 

Ndrnda 

Pardsara 

Pulastya 

30 Paithinasi 

Prachetas 

Baudhayana 

Marichi 

r ( Manu 


Mandavya 

Yama ....... * 

Yamasdtdtapau 

Trajnavulkya 

Yogi-Yajuavalkya 

Laima 

Laghu Ilarita 

Vanish t ha 

Visvdmitra 

Vishnu ( 

Vriddba- Gautama 

Vriddlia-Garga 

Vriddba- Bod hay ana... 
Vriddba- Vasishfcha ... 

Vriddba ^afatapa 

Brihaspati 

Vcda-Vyasa 

Vyasa 

Saukha 

Sankhalikbitau 

Satdtapa 

Satyavana 

Saunaka 

Sloka-Gautama 

Shattrinsanmatam ... 

Samvarta 

Sumantu 

Satvavrata 

Ilarita 


Thus while 55 Rishis are cited in the Dana Khanda, 28 are cited in 
.the Vrata Khanda ; but of these, the works of a largo number are nob 
yet available in a separate form. 

Madhava 1 in his commentary on Pardsara, after alluding to Manu, 
40 1 The passage runs thus — 

<nr fc'Rifc; II l i 

5Tj|: ^IRPHT JJIJ: | TT%5TT yflfr WpRfaTrJTtr || ^ 5 : 
rw ^ 1 wswr irr^: ^TwfrRrPrervr li 
fiw £hrnrar# 5 rew?: i rfr 11 ^ <r*rr 

smr?. II srr^f^r II «fjr ^ 

jipri jrgq^rj^t n ijscrjRffir wh *rPr I wrifar jrrsraswwr *rrlr- 

«^rr«c ^r^Rrr: |i JfTBTsrf ^ % n gs^ffrw % I *PHrV«r ftwf*nrfPTr«r ^ I 
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cites tlie passago from Paithfuasi quoted above, giving names of 86 
Sinritis. He then asks — ‘ Is this an exhaustive enumeration ? No, 
[says hej for [if it were], the authority of Vatsa, Marfchi, Devala, 
Paraskara, Pulast Pulaha, Kratu, Rish^a Sringa, Likhita, Chh^galeya, 
Atreya, &c., as expounders of the Dharmasastra would not be [acknow- 
ledged]/ #He then gives from the Mah&bharata a list of lawgivers 
which I have gfiven at page xv. 

The 12 Mayrikhas whict have been carefully examined contain extracts 
from 97 different Sinritis, which T have thrown into the form of a table. 


• Smyitis qutAed by 
Nilakantha. 


2 v 2 

pL, PL, 


6 7 8 9 10 11 12 


1 Angiras 

2 Atri 

3 Achdrya 

4 Atreya 

5 Apastamba . . . 

6 Asvaldyana . . . 

7 Usanas 

8 Rishyasrihga 

9 Kanva 

0 Kasyapa 

1 K&tydyana ... 

2 K&syapa 

3 Karshn&jini... 

4 Krishn£jina... 

5 Kaundinya . . . 

6 Garga 

7 Gdrgya 

8 G&lava 

9 Gobhila 

0 Gautama 

1 Chyavana . . . 

2 Chhdgaleya . . . 

3 Jama^agni ... 

14 Jdtdkarnya . . . 

15 J6b61a ... # 
!6 Jdbdli ... 

!7 Jyotishparasara 
58 Daksha 

5? Devala 
JO N6rada ... 
Jl Par6sara 
J2 P6raskara ... 


... 1 1 1 

... 1 ... ... ... 1 


1 

... 1 ... 
... 1 1 

... 1 ... 


... 1 1 1 

1 1 

1 


... ... 1 


1 1 1 

... 1 .. 

1 


1 

1 

...30 

1 


... 40 
1 
1 
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Smritis quoted by 
Mlakantha. 

Samskara. 

Acnara. * 

Samaya. 

Sraddha. 

3 

« 

a 

v aS 

•a 

s 

Dana. 

— 

Ltsarga. 

Pratishtha. 

. 

£ 

IB 

S 

ved 

£ 

i 

i 

m 

a 

‘CO 

1 

2 

3 

4 

5 

6 

7 

8 

9 

rlO 

11 

12 

S3 

Pit&maha ... 


1 

1 



i 



( 




34 

Pulastya 


1 


a 






i 



35 

Paifckinasi ... 

1 

i 

i 

1 






i 

1 


36 

Praclictas ... 


i 


i 

i 

. i 

c 






87 

Prajdpati 

i 

i 

i 



1 




i 



38 

Budha 


1 











10 39 

Brihaspati ... 

i 

i 

i 

i 


l 

i 



r 

iV 


40 

Brihan-Manu 




i 






i 


i 

41 

Briliad- Y&ma 



i 







i 



42 

Baijavapa ... 




i 









43 

Baudkayana 

i 

i 

i 

i 


i 

i 



L 

1 

i 

44 

Brahmagarbha 










1 



45 

Brahman 


1 











46 

Bkagawat ... 


1 











47 

Bharadvuja ... 

i 

1 


1 









48 

Bhdrgava 




i 









20 49 

Bhrigu .... 


i 

i 

i 







1 

r 

50 

Matsya 



i 










51 

Manu 

l 

i 

i 

i 

r 

l 

i 


, 

1 

1 


52 

Madhyam&ngiras, . . . 



...J 







1 



53 

Marlcki 


i 


l 

■■■ 

l 

1 




1 

. * » 

54 

Mdthula ... ( 


r 











,55 

Markandoya 


i 

i 

i 






1 


i 

56 

Medkdtithi ... , r . 

i 

i 








1 


i 

57 

Yama ... 


i 

i 

i” 


i 

r 

l 


1 



58 

Ydjiiavalbya 

i" 

i 

i 

i 

i 

i 

i 



1 

1 

i * 

30 59 

Yogiydjhayalkya . . . 

... 

i 


i 






1 



60 

Yogin 

... 

i 








1 



61 

Yogisvara 










1 



62 

Laghu-Hdrita 




l 









63 

Laugdksha ... 










1 



64 

Laugdkshi ... 

i*’ 


r 

i' 


i” 





... 

... 

65 

Vasishtha ... 

l 

i' 

i 

l 


i 

i" 



1 


x 

66 

Ydmana 












1 

67 

Yivasvat 


r 









... 


68 

Yisvdmitra ... 


l 





i 



T 

... 

• • • 

40 69 

Vishnu 

i 

i 

i” 

i 


i 

i 

t i" 


i 

1 

in 

70 ' 

V riddha-Gdrgya 



i 









i»« 

1 

71 1 

V riddha-Gautama . . . 

... 


i 



r 







72 1 

Vriddha-Garga 


... 


i” 









73 1 

Vriddha-Brihaspati. . 

... 

... 

... 

l 








9 • « 

74 1 

Vriddha-Pardsara ..j. 


l 





i 



i ' 


M • 

75 1 

76 1 

Vriddha-Manu 

V riddha^V a&ishthfi, * . . 

• • • 

l 

1 M 

i" 

l 

i” 

* • • 

» • • 

c"' 

1 , 

IM 

bi. . 

• • • 

• • • 

• • • 

•H 

• • 

Ml 

r 

Ml 

1 
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/. 





L 



Vflj 

4 




Smrilis quoted by 


Samskara 

e 

_£3 

Samaya. 

ei 

ns 

ns 


f '03 
JS 

03 

t* 

C3 

§ 

CS 

tP 

08 

§• 

'o 

tn 

<8 

13 

5 

Santi. 


NUakantha. * 



v £ 

'CO 

*1 

> 

VS 

Q 

u> 

2 

P 

a* 

P 

a 

'02 


• 

• 


1 

2 * 

1 3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

77 

• 

Widdha-^shnu 


» 









1 



78 

V ri d d h a- Sa tatapa 


. . . 

... 


i 


. . . 




1 

... 


79 

Vydghra 





1 


• • • 




1 

... 


80 

Vyaghrapdda • 

•*< 


... 

1 

... 



r 




1 


81 

Vydsapdda ... 

« . • 

1 

1 

1 

1 


1 



1 

l 

i 

82 

Sahkha 


1 

1 


1 


• 


. . . 


1 

l 


83 

84 

Sankhalikl^tau 

Sambhu 


1 



1 

1 


1 




1 



85 

Sakai a ... 







i 







8G 

Sathydyani . . . 



1 

. . . 

1 








87 

Sd tatapa 


1 ■ 

1 

1 

1 






i 

• • • 


88 

Sdlankdyana 





1 






... 

t • • 


89 

Saunaka 



1 


1 


1 




. . . 

• • • 

1 

90 

SI oka-0 autama 



• • • 

1 

1 






. . . 



91 

Sloka- Apastamba 



1 

■ • • 










92 

Satyavrata ... 




i 







. . . 



93 

Sanatkumdra 




1 





• • • 


... 

• • • 


91 

Samvarta . . . 


1 

i 





1 

% 


1 

1 


95 

Sdiikkydyana 


. . . 

1 

. • . 





• • • 





90 

Sunian tu 



1 

• . . 

1 



r 

• • • 


1 

• ♦ • 


97 

lldrita 


1 

1 

* 

1 

• 


1 

» 

t 

. 

• 


1 

l 



Total 


32 

So 

37 

50 

5 

2f? 

23 

k 

2 


54 

• 

24 

19 


In the Nirnayasindhu alone, Kainaldkara refers to 131 Smritis, 
and Anantadeya in the Sanskdrakaustubha quotes 104. Besides 
these, other Srnriti passages arc given, but their authors are not 
named. 

\ 

A comparison of the table referred to at page xiv, with the lists 30 
given ab<*ve from various sources, and an examination of tho passages 
quoted, will confi«n whq^ has become abundantly manifest in the course 
of this enquiry, that many Smritis have not yet been found, and that 
those that have boon found and some that have been published are in an 
imperfect state. It is thus almost impossible to do much at present to 
settle their chronological order either absolutely or relatively. A large 
number have, however, been studied with the^iew of finding out their 
sequence by internal fvidence. From an examination o£ several Smritis^ 
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the annexed comparative statement has been drawn, showing which 
Smritis quote which other Smritis. 

Table showing the names of certain Smritis referred to'in 
Otfier Smritis. 1 ’ 


The Name of the 
Smriti. 

Laghu Atri. 

Yriddha Atri. 

A 

3 45 

E.W 
> * 

m 

c3 

J 

P 

Vriddha 

Gautama. 



SJ 

l 

'Cl 

s 

Laghu Vyasa. 

Sankha. 

Brihat 

Parasara. 

i 

A 

tn 

1 

S8 

c 

v 2 

n«8 

J 3 

* 

1 

A 

S' 

Apastamba. 

Ahgiras. 

1 


No. 

1 

2 

3 

4 

5 

6 

7 

8 

« 

9 

\o 


12 

13 

14 

15 


Manu 

1 

X 

1 


1 


1 



1 

a 



.« 



Brihaspati 

X 




... 





... 

... 




i 


6ankha „ 


1 

... 


1 

... 





i 






Katyfiyana 



1 

• •• 

i 

... 




... 

X 

... 





Yajnavalkya 

... 

... 

1 





... 

... 

i 






NArada 

... 


1 


i 

1 


••f 





( IM 




Bhrigu 



1 

i 

i 





... 


... 





Vasishtha 



1 

l 

l 

i 



i 

... 

i 






Marichi 


... 

1 

... 

... 

... 





... 






Daksha 


... 

X 

... 

... 

... 





l 




• • • 

a 

Ahgiras 



1 


i 

. .. 




... 

l 


i 


in 

Pulaba 



1 


l 





... 

... 

... 



»«• 

2 

<0 

Pulastya 

... 


1 


i 

... 




... 

... 





A 

s 

Atri 

&6tiHapa 

i ... 

... 

1 

1 


l 

... 




... 

l 

l 






Vaikhrtnasa 

. .. 

... 


i 


... 




... 

... 





2. 

Saunaka 

... 

... 


l 

... 

... 




... 

.« 






Kasyapa r . 

... 




l 

f ... 





l 


... 


... 

2 

Gargya 





i 





... 


... ! 





Gautama 

... 



• • • ( 

i 

i 




1 

l 

... 



. . , 


Gopalita 

c ... 

... 



l 

... 






... 



... 

1 

Parasara ...... 

Sumantu 

... 

••t 

... 

... 

l 

i 






i 

... 




2 

Visvhmitra 

... 




x 

... 




... 

.. 





X 

Jaimini 




... 

l 





... 






a 

Agaetya 


« •« 



i 

... 




... 

... 





09 

Madgala 


... 



l 

... 




... 

... 





1 

SAndilya 

... 



... 

i 





... 

... 






V6lakhilya 


... 


... 

i 

... 









.«• 

m 

Apastamba 

... 

... 



l 





... 

i 

... 



... 

1 

Likhifca 

... 

. . . 



X 

... 





X 

... 



. . . 

Prajapati 

... 

... 



l 

... 

i 



i 

l 




... 


Yama 

... 



... 

l 



i 


... 

... 

... 



.«• 

1 

Yibh&ndaka 


... 



x 





... 





... 


UddMaka 


. .. 



i 

... 




... 

... 






(J eanas 


... 

... 

... 

l 

... 




... 

l 


1 




Gobhila 





... 

l 




... 


... 





Sakti 

... 

... 



... 




i 

. . . 

... 






Garga 


... 




... 




C*’ 

i 




... 


Vishnu 

... 

... 

... 

... 

... 

... 


;v 



i 

... 





Samvarta 

... 

... 

... 



... 




... 

l 




... 


Q&rfta 

... 

... 




... 




1 

l 






Praohetas 

... 

... 




... 





l 

. .. 





Vy6sa 

... 

... 


... 

... 

... 




... 

... 

1 





Kapila ............ 

... 

... 


... 


... 

i ‘ 



... 

. >t 

... 



... 


10 


20 


30 


40 


50 


1 The follow-nK Are son?e of the extracts from the rtiffereAt Smritis contained in th 
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Based upon the above comparative statement, I subjoin a statement 
which will show which Smriti- writers preceded which : — 

Maqu precedes Laghu Atri, Vriddha Atri, Vriddha H£rfta, Vriddha 
Gautama' Laghu Vy£sa, Vasishtha, Laghu Parasara. 

Calcutta compilation of Mr. Jibanand Vidyasagara upon which the above statement 
is based # 

Laghu Atri, 

ftjf: ^rSTHTST^: | * SfRri'iT ft(% JlfipHlft || 

m m sr^rrV I rot sFurPr *RT*r%, (I (p. 8) 

vi jb.- ti r^°r i srpwftjffprsrr II (p. 12) 10 

• # .Vriddha Atri. 

m 5F»rAfjSR sFJirft ^rr; I Jnfrssrcsrs^infr ngnt’H II (p 54 ) 

^ I Vriddha Hirita. 

w s^^pctt irft | ftwppr ?hr II ftyw *j#r- 

fi*r^: qwtfre'fiT: | *rerr sirOTfjf^fr II ft'n'Rf 5 ^^% w- 
whuwi. 1 sjwuffi ^ <rw % ^r^pfrtaftR: li rrsrwi^fam W 513 
*ror 1 «ft*Frr II srrr^r ? *rnfw ft?<Tuft?^r ft ll 

(p. 265) 

sitfirt <r?rew: l ll * 13 ^ 5 #- 

I srf^prr 3^?tN 3WR5it -ift^fcPTp 11 (p. 266) 20 

^ftrh: 1 ^nrent?!-: 11 

*ifri% T^rqfilRT: I *?*?: snwn ^Rtbt^RtPt: wnq; II ^fesf 

fW^W 5Ttf<T*T 'RTSIT: I S^W: 5pfT*l H5?|<T: ^T=nKT 5R*pRPTT II 

I ^nr^p-: rST'fr 3fjr g^nfl^rr *rcra*ni. II f^T^nrr: i**rr: 5r^- 
Vr*rftt?pj: l %sr«r sFjp: *3?PT: ll (p. 358) 

fip^wrc «rr4 ^ enmt <n^rp*Hr I Pfsr^Fpr ycr II (p. 408) 

# Usanas. 

^PT5rm^?ff %-[^?nr3Hre?pn 1 wrw %f%g Y%srpnRta *r II (p. 500) 
^^r?ir«r irt nr»H gfair | ^ TJp^rfcn* u (p. 501 ) 

4 to ^<^4 j?U 3 urnr^ tfpnjfcr ft I ?rer^r 33: 11 30 

(p. 504) 

Apastamba 

nrq^or 3 *trrt im^fosr: I <r<rfirfijf4?r 4ra^r 11 (p. 569) 

Katyayana.. 

*tw 4if»r^TTfrrRT*F4qf ^4°TrJi l 3TC7BRt ftfr xieft<nr3 11 (p. 603) 

*mpr: 3# IspfPJT: I ^BT^ff ftf»T: f^rrRlB: II ( p. 605) 

wiiTipMftf irfBT^B'nr^Ji. | ?r^t 5wnr4^°r wr^ (p. 615) 

5it^ ^ ^ qft^iw <v l 4r %fpr: ll (p. 618 ) 

^T^rt°r Pr4Pt34 h?t | ^4% ^we^rt fft %Pr tr^w: ll (p. 619) 
sjprb^jj- ^Jurr^Wt iTrRT^nrr^r | (p. 626) 40 

• Parasara. 

^ ^ppt ^ firt *T3vr®f trt ?r? I 3r irr^r ^rf^rsr: yrw'Trmf II 13 
*n*tf*»T #rtjfm«r fr«rr 4nrpwr: ?gtr: I effffcwralpT^^r ll Vt n sn- 
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Atri precedes Vriddlia Hdrlta, Lagliu Pardsara. 

Gautama do. Vriddlia Gautama, Kdtydyaua, Vasishtha, Laghu- 

Pardsara 

Vyasa do. Brihaspati. ( 


^TTr^r ^ II ^ 11 ifi n 

rf^r xrr%TOr^: ll ^rr iHr w^r^rr: Jr =r ff**prr: II IK il 

' (p. 2 part II.) 

Briiiat Pam a sara. 

fftrs - .- nf^rg; smw ?*3rr: l fw?r?r: gwg; nrftrq^mrr: nrm : II 

f ' (p. 265 part II.) 

2Q Laghu Vyasa. 

3W%3 nfst njU? sprrrrfa: (p- 318 part II.) „ fl 


Sankha. 

*TfT5r^ IT STJ^TW ^ I fRRFR: 3R: tRFT II 

, (p. 3(!2,partII.) 

?rr ^rstN- 5 nw 3 I srjtr rM'R <*4cnspr#r *mr ll 

(p. 3G4 part II.) 

flfr ft sfafr sfrt ?rfqr i TiT i 7f?Tt I wb arRfcsjr? jr: II 

(p. 372 part II.) 

^ Vasishtiia. 

qr^rgqitsrrR: ^ ^ I ift^rnr nr^s^fRi? jRrrrf^: 11 

(p. 463 part II.) 

jpjqtf ^ ftf^TrrcriPnr I #r ’* <rs£ rtpjrs? rjp (p. 4G4 part II.) 

nppfcr *rg: nr? ?5r 11 # (p. 475 part II.) 

anf^ftr^nTOi-crnq «=r: rterrfl? frqr *frtR: (p. 465 part II.) 

^jrtf^qrqrPrtnf qfcf ®nr?nrjr^n,l n*rrnft: (p- 478 part II.) 

r? nrqrsTffsrTR 1 1 fR ^ 1 pp 

tft^nwrHrfir (p. 494 part II.) 


Vrjddiia Gautama. 

30 nwt tct ?%■ nrsrt tftnjjRn; 1 1 ‘■Twnrnqf ftwfsR iTto*r II (p. 497 part II.) 

*i?TT n nr^qr vptf qrrtfnr: «mwrepjT 1 ijufar ifartfaw iTrqrforrtn =n n 
TO5Rf?r: qpnrwn n kppp 1 snprNrr*? ^rr^rnW «rpRp ll sr?prr srfw t 
gnr ircr 1 tjsmr-. frqr qr*tf: ^p^BrFper ^rft || nrfcnr nTsPFRr*r ur- 
°srp srrrrtrcrrRnr I «n:sn3T<pTr srsraf(?)fRr«r ^ ll n I gnR^i'irf^fwr: nrr- 
=n ll 25r*OT3?rsfcrr: ircrnRtem w 1 sprenifrar nrsrsnr: srri^nr- 
*35r?mr: ll nrerRsTRiRr % =n sfffnd*RT*r n 1 armRinfrfiT «r*fr: ffcfigcw 

11 WRrrercr nrim JrrVsre tv *nr l V-tFncreaft ifr?rr«r Rw^frrrr«r t 11 
snrthrfwf wr; nrrqfwr^ mr l nnr ftmsrmzrrft ll ftw- 

*Tmyrw<TW bw?T?ffT*mw 11 rtipqrffRr: nrrRr t n - ?r qg«nf?Rr: 11 ^f T ^tw r 
40 ^*fr 4fnFr«rer^^ I *tnrsrTTi?rftarsr n =mRRn*rr?«r : n n4»n: ?rt>^Rt tq^^rry 
Prf^rr : l qrprrqFqftn^rfti^TF % nft: ll rpirr^rr n'T^rpr st|5Rn ? jtw l 
3«nf^nFi qrr^; ^ 3 ; T 7 ^ **nr *r ll " 0 (p. 498 part II.) 
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Vasislitha precedes Vriddha Hdrfta, Usanas, Kdtydyana, Brihat-Para- 
sara, Laghu-Pardsara. 

Kdtydjana do. Virddha-Hdrfta, Laghu-Pardsara. 

Pardsara do. Vriddha Gautama.# 

Brihaspati dc*. Laghu Atri, Kdtydyana. 

Usanas 9 do. Apastamba, Laghu-Pardsara, Vriddha-Gautarna. 

Apastamba do. Vriddha- Gautama, Laghu-Pardsara. 

Prajdpati # do. Vriddha-Gautarna, Lagliu-Vydsa, Vasislitha. 

Hdrita do. Lagliu-Parisara. 

Yajiiavalkya do. Vriddha-Gautarna, Laghu- Pardsara. 10 

Yama do. Sdhkha, Vriddlia-Gautama 

Sdhkka do. Vriddha-Gautarna, Laghu-Pardsara. 

Bhrigu do. Vriddha-lldrita, Vriddha-Gautarna, Kdtydyana. 

l?drada do. Vriddlia-Hdrita, Vriddlia-Gautama, Kdtydyana. 

Tho following remarks have suggested themselves in the course 
of preparing the above statements : — 

Thcre*are several worfes under the name of the same reputed author, 
with titles but slightly changed, e. cj. (1) Manu, Vriddha-Manu and 
Brilian-Manu ; (2) Yajiiavalkya, Vriddha- Yajiiavalkya, Brihad-Yajfiaval- 
kya, and Yogi- Yajiiavalkya ; (3) Aiigiras, Madhyama-Ahgiras, and 20 
Laghu-Arigiras ; (4) Gautama, Sloka- Gautama, and Vriddlia-Gautama; 

(5) Pardsara or Laghu- Pardsara, and Briliat-Parasara; (G) Hdrita, 
Laghu- Hdrita ai id Vriddha -Hdrita ; (7) Sdtatapaand Vriddha-Sdtatapa ; 

(8) Kdtydyana and Vriddha-Kdtydyana ; (9) Jrarga, and Vriddha- 
Garga; (10) Yama and Vriddha-Yama ; £11 ) Vishnu, Laghu- Vishnu, and 
Brihad- Vishnu ; (12) Saiikha, Laghu- SaiiMia, and Sanklia Likhita ; 
(13) Vasislitha, Vriddha- Vasislitha and Sloka- Vasislitha ; and (14) 
Brihaspati and Vriddlia-Brihaspati. 

Two questions naturally arise from the above — viz., whether the 
name of an author when preceded by Brihat on tho ono hand and by 30 
Vriddha on tho other signifies two different individuals; and secondly, 
whether works appearing under one name with Vriddha or Brihat 
sometimes prefixed to it are works of different authors, or have any 
common basis. 


The first question.admits of an easy solution; because the use of Brihat 
by som^ treatise- writers and of Vriddha by others in citing one and 
the same text i% proof that they were used synonymously. Thus at 
page 82 11. 10 — 13 and noto 1, a verse is quoted by Kamaldkarain his 
Vivdda Tdndava as one from Vriddha-Manu, while tho VjPavahdra- 
mddhava attributes the same to Brihat-Manu. Again, the texts at p. 40 
128 1. 28 and p. 129 1. 2 are quoted from Vriddha-Manu by Nflakantha, 
but they are attributed to Brihat-Manu by th# Vlramitrodaya (1. 129 p. 

1 and 1. 129 p. 2 respectively), This view is st^ngth^nad by one and 
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the same work being styled Brihat and Vriddha in two different places. 
Thus the Brihat- Par dsara in the Calcutta compilation of Smritid is 
called Vriddha- Pardsara in the University Collection. , 

There is a diversity of opihion on the second question. Sdlapani 
while commenting on Yajnavalkya, I. vv. 4, 5, say &: — “ f 

i 

Translation : — [Names like] Vriddha Satatapa and Lagliu Hdritja [signifying the 
same author] at different periods of life arc included [in the given list], 

The Viramitrodaya concurring with Sulapfihi on this point observes : — 

10 “ f «TT5j3r^ragj3r5TRrfrqr5rgfnfr?r5frfJr?Tr«r^¥ir3rJT^?^rH?sr flsfrr^rcT- 

5mr# jqprr : ” 

Translation : — “Vriddha Manu, Vriddha Vnsishtha, Vriddha Satdtapa, Laghu Haritft, 
Yogi Yajnavalkya and the like, being the same Manu, and the rest who got special 
names indicative of the different periods of life, have not been separately mentioned 
[in the list].” 1 

This theory, plausible as it does look, does not commend itself to 
my judgment — I., because it leaves out of account the names which 
have Brihat prefixed to them ; II., because it is inconsistent with the 
special mention of Vridda Satatapa in the opening verso of the Smriti 
20 found under that name in the University Collection, and of Vriddha 
Gdrgya in the Mahabhdrata Anusasanika Parvan (1. 165 p. 1 line 15), 
where the whole name appears clearly as the designation of one 
individual ; III., the indiscriminate use of Brihat for Vriddha would be 
unaccountable if Vriddha is interpreted as signifying ‘ old/ as Messrs. 
West and Biihler have done ,(see their Introduction p. 16 note a to 
the Hindu Law, second edition) . For these reasons I am inclined to hold 
that such works are productions of different individuals, and that their 
being named after the same author is due to tho one being an expansion 
or an epitome of the other. I am confirmed in this opinion by a likelihood 
30 of the terms Brihat and Vriddha being epithets more of the works than 
of the authors, just as a similar prefix slolca (metrical) in words like 
sloka-Gautama and sloka-Vasishiha undoubtedly is. 

There are no data for deciding whether the epitomes or the larger 
works are of a later date as compared with each other ; but I may 
state that the larger “works appear in several instances to be the 
subsequent productions ; because except on such a supposition it is 
hard to explain how Gautama could be referred to ii\ Vriddha-Gautama 
(see the Calcutta Smritis Part II. p. 498), and how Vasishtha could 
precede 0 and be referred to in Vriddha-Gautama, when Gautama pre- 
40 cedes and is mentioned in Vasishtha (see above p. xxii). 

As regards the composition of the Smritis, Appendix I. will give 
some of my views. Nothing can be yet definitively pronounced. As I 
said before, poise take Smritis as Srutis preserved by tradition. Others 
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consider them as supplements to Sutras. Others again hold them to 
be dissertations or compilations of approved usages and customs promul- 
gated at different times by or under the sanction of eminent sages 
or their followers. # Some are evidently sectarian works. Some are com- 
pilations from other writers ; while others, as they now stand, are con- 
fined to piirticular subjects or branches of particular subjects. 

• 

I have in my above rejnarks placed the Smritis after the Siitras, 1st, 
because the Sutras arc, as a class, gld or than Smritis ; and 2ndly, because 
the latter have been expressly included in the Vedangas, while the former 
are not. It seems, 4iow # ever, that where the same authors havo com- 10 
posed both Sutras and* Smritis, there are grounds for holding that both 
works were done by the same agency. Thus ^Lsvalayana in his Smriti 
in ifkc verses j^iveu below states that he composed the Srnriti whicli 
bears his name, after composing his own Srauta and Grijiya .Sutras on 
the same subject: — 

rtJFFa* twrwv jm qrasara I aWtr?rr gaaar siTRaafc 1 1 

^ n Jjarawiara nRJT I aa fRwr'Prrf ^ || aRnpnnfhT n 

sripg m l awr fifPT fnrr mt n fmfr mr 

I imfrc jpfrpr4 fmmn li ^ fapt JFraf tf.Praifsrq: I 

^ ft fr4 fs3T(: ll ijwurwf arff^rfR frsrT sfr a jj l *ror arft- 20 

^^CTprtriTaaT Crm 1 1 a - * aW l f|r ^Rr^W’ir^rf w^rmt 

Rwa>-Pi.ll ftr'ygwar fair^Tara rParj afftswaaratea a^Ysaaarara: II 
ajrarnlrs qm? faasiraTgaraa; I aftaw a Jjssrar ar'Wfrtsrafa a: 11 Ppppafc- 
arr-pfaa w mu Rraa 1 r4sf#ft a?r?arar flu*. strata ’r^a: 11 aaf snaRf 
HP^tfaafrftaa | ?fa srrar fflWP 5 ttr uma ir*3jaa || ifraftafa?- srRWFFjar 
arajar ya 1 rpaFaar a %airafc$ i# Jran^ma 1 1 f*tr jaaraarrea awifta- 

ara?y | aaaFa ja: m? aaaFaf al-ao II gaa^f gnaftc ^aaaisrua l 

a-fOTfsrga srrca aaarafaa spaj II ?ipj% araa'la ar^asra# aawar l a^raft 
fi^raf asra^aa aay II aaa aa 5iT#T^af a^aaf f ara I fftj 
Vat^Plapyj 11 ag%3 fain a aararaarya 1 a^i 3 %*rars%j aftaaj ftarPtj || 30 
aa asrcaia fa'fFa arFa^aayaaa. I rfa yaagirr'a anft^r-. aaaw: II tfaaiaR^ 
aarra*a Ararat aa= l aRiayga RrfaRra; arf aTaaaaa. II w^aSrafrai'ff a aar 
a: aaariiaraa, I ya^narayenr a par apsarfraraf tsar: ll avaartat aaram jjarca 
{¥ 4 a aar: I aaft?ar?$a aaaj-t a aar fan 1 1 anarfaj jar f|r n?fn afeti^aa l 
. aa'ararpr ag nrr%aa?r aaifaaa. II jaa'ar araa f%f^r§raral^firffif^aa. I a^aara 
aRrat af^rf^rjcrft'aa. I rarRftaarf^a aar5raa v 4 aaraafaf^ ll 

In regard to Katydyana Siitra and Smriti, the same inference is 
deducible from a comparison of parallel passages on various identical 
subjects. * 

In some cases, how^rer,*it appears that the composition of the Smriti 40 
has preceded that of the Sutras. Thus the Viramitrtxlayaan tys comments 
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onv. 3 of the Achrirddbydya of Tdjnavalkya says : - ^1% 

Translation .- — The Orihyas are of the same nature as Smritis. 

Similarly, Devala cited in Kokila's work (which though ordinarily 
known as Kokilasmriti, appeals from its mode of citation and many 
other similar indications to be a treatise by a later writer) says : — 

Translation : — Manu and the like are known as the authors dharmasastra ; 
[while] the authors of Grihyas lay dow n the ritual proper to the precepts inculcated 
by Smricis, each according to his Veda. • 

\ 0 Again, it is to be observed that the word Smrit^itself is very inde- 
finite iii its signification, and has been so usdd by eminent writers. 
The Bhagavadgfta, whi<jh is undoubtedly older than Panini and other 
Sutra writers, has been treated throughout as a Smriti ky Sankarqf ha- 
raya, 1 * who quotes its authority along with that of the Upanishads and 
other portions of the Vedas. Nor is this practice confined to writers 
of a particular period. The Ramskara May uklia includes the Ayurveda 
(medical science) amongst Smritis.- B hat ta Vdj lies vara quofes in his 

Aryavidya Sudhukara, a verse from the Vishnu Sahas ran drnan in the 
Mahdbliarata as a Smriti. 3 These are not solitary instances. Tlia 
20 Puranas are daily cited to the people for the same purpose. j 

The origiu of Smritis is thus lost in antiquity. The Risliis are their 
reputed authors or rememberers, and as such they are often styled as the 
introducers of Dharmasastra. The Vedas themselves contemplate a 
division of RislWs ink) ancient and modern. 4 The mention of ancient 
rishis or sages in the RigvedaJ as path Her itah (indicators of the right 
path) would be an argument in favour of the antiquity of Smritis ; 
because no works on dharmasastra arg ascribed to rishis , except the 
Sutras and the Smriti§. 

In all these investigations, one thing must, however, be borne in 
30 mind, namely, that these works are explanatory of dharma as received 
by tradition ; and where the tradition has been lost or has become 

1 Br&hma Sutra, vol. I., Cal. Ed. pp. 77 [1. 12], 87 [1. 11], 92 [1. 5], 112 [lines 
10 — 13], 113 [11. 4 — 6 ], and so on to the end of vol. II. The same is the case with 
more recent authors even on Vedic ceremonials. Thus Ramandara in his comment 
on the Dhurtasvdmi Bhashya on the Apastamba 6 rauto Sutra |) 

quotes Bhagavadgita iy., 24, ix., 23 — 27, &c. as Smfiti. [MS.] # 

a V 4 I | ms. ^ • 

a Bombay A. C. 1868, page 250 : ~^%?ci^TrPT l| 

* Bigvetla Samhita, I. 1 , 2“3Tfr: I ntsif «rH^frT II ^ II” 

40 Prof. jM. Muller’s Ed. vol 1. p. 48. 

* See Rigveda X. 14, 15 ; 5 ^ ^ I fjf spT 

The words are .explained by Sayana to mean cr^^T- 

fto early dictators of good path). 
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obsolete, the Smriti becomes useless. It is said that Smriti comes 
after Sruti, and in a conflict between them the latter prevails. But 
this is ncjt always so. 1 

Smritis are often figurative. 2 History is often brought in to ex- 
plain them, 3 Thqy are often called in to explain one another as will 
be seen frgm Appendix I. That certain Smritis should refer to certain 
S6kh6s wpuld appear natural in the case of those which are written by 
these Sdkhas. • But accouding to Kamalakara* it would appear that each 
Smriti refers to a separate Saklid* For when writing on Srdddha, (a 
ceremony common to all Aryans to whatever Sakhd they may belong,) 10 
he says that the giving #f Aryhya is to be done according to the Sakhd, 
and he quotes Asvalayana, Jatdkarnya, Baijavdpa, Vishnu, and Manu 
from the Smriti writers, and Hemadri, Madhava, Harihara, the Grihya 
Sdtfas of Baijavdpa and the Brahma Purana, to fortify himself in regard 
to the practice on the subject. 

Certain Smritis would appear to be written in certain countries ; and 
others in other countries. I conclude this from their describing one 
and the same measure in different quantities. Thus Gacharman is a land 
measure ; and Brihaspati, Vasishtha, Prajdpati cited in Matsya Purdna, 


1 See, for example, M&dhava’s Statement in his comment on ch. iii. of Parasara, 20 # 
that a samdnodaka , bearing a corpse to the burning ground, has to undergo an 
impurity of ten days on the strength of a text of Devala, which Tuns thus • — qf: U^TRT- 

*rr | rr^rreH j ^ i%: || 

The same precept is repeated in the Nirnayasindhuparic/icMer/a iii. chapter on impu- 
rities 1. 10 p. 1, and in the l)hnrmasindhirpflfric/ic/i/?ec?a iii. 2hd half 1. 44 p. 1. But this 
is nowhere observed at present. Any bearer o£a Hindu corpse has to observe a fast 
until the rise of the stars in the evening, but even tliisfs gettingfcbsolete in large cities ; 
while in the case of the Samdnodakas, they have to observe no additional impurity on* * 
account of the bearing of the corpse, and observe mourning only for three days, if they 
learn of the death within ten days. The sagotra sopimlas aione observe impurity for ten 30 
days under similar circumstances. It is clear therefore that custom has so far abrogated 
the above Smriti law. 

(2.) The following observations of Lakshmanahhatta, junior brother of Kamalakara, 
in his work named Acharasara in regard to discordant injunctions of Smritis on 
the same subject are useful. He says J^fprqfl'FTr ^f?T: AT 7 

Sfrr wrM h f ^tfNnr- 

’TRRt l ^fw^T ^qr- 

^ I (MS.) 

The substance of this passage is that a Smriti is not unauthentic merely because it 
contradict^ a passage of the Yeda. It is unauthentic merely so far as it is not 40 
followed : much mort will th# same remark apply if one Smriti contradicts another 
Smriti. , 

9 For example— see Manu ch. vii. vv. 105, 106, 110, 112, 121, 134. 

8 See Manu ch. vii. vv. 40 to 42 ; ch. ix. vv. 23, 24, 44, 66, 128 and ch. x., vv. 105 
to 108. • 

See Nirnayasindhu [3rd Parichchheda , Srdddha Prjkarana] 1. 31, p. 2. 

s. t- *- -*■ — * - ~ sgr^TFr:!. 


1 ffcftwr ^ 
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Vriddhft Vnsishtha give different quantities for the same measure. 1 
One might account for the difference by supposing these works to be 
written at 'different times in the same country ; but the otjier is the 
more probable inference ; for the different Gotras represented by the 
different Kishis above named have evidently been. originally inhabi- 
tants of different places.- % 

It is said that where there is a conflict between the Srutf and the 
Smriti, the former is to be obeyed. But this is not always so in practice. 
In like manner, in a conflict bctweeiv the Srnritis and the Pnninas it 
10 is said that the latter should give way. 3 This was the theory, but in 
practice, as we shall see further on, the Srnritis* have hardly much scope 
left. The present Achdra (practice) is more influenced by the Puranas 
than by the Srnritis. Kamalakara in the Nirnayasindhu and in the 
D/tnct Kamalakara, Prirta Kamalakara and Sudra Kamalakara introduces 
a largo Purdnik element ; and the first three also draw considerably on 
astrological and astronomical authorities. The same is done by 
Nilakantha in his 12 Mayukhas. Even older Writers like Hotnadri do 
the same. I shall therefore make a few observations on the Purdna 
portion of the Dharmasdstra literature. Purdnas aro of two classes — 
20 the mukhya or the great, and the vpa or secondary. As regards numbers, 
all the authorities agree in fixing the number of both at eighteen.* 
Their extent and the time of composition are however uncertain. 

1 See Ilem&dri’s Yratakhanda, ▼ol. I. pp. 52, 53. 

a See Samskarakaustubha, leaf 7 1 p. 2 and 1. 8, p. 1, where the planets to whom 
certain Gotras are assigned are invoked as inhabitants of different countries : — 

Name of the Planet. e His Gotra. His place of Residence. 

Surya (Sun) \ .....5. Kaayapa Kalinga. 

c Soma (Moon) Atreya The banks of the Yamund river. 

Mangala (Mars) .* Bharadvaja Avantx (Ujjayini). 

30 Budha (Mercury) Atreya Magadha (Behar). 

Guru (Jupiter) Angiras Sindhu (Sind ?). 

Sukra (Venus) Bhargava Blioja Kata. 

Sani (Saturn) Kasvapa Saurashfcra (Kattywar) 

Rdhu (The ascending node) Paitliinasi ltathinapur. 

Ketu (The descending node) Jaimini Antarvedi. 

3 sr%>ra^frrw^iT i frF% #rn%: 3 I “ || yfcRjrfcr- 

8Ti% itsts TiWJi II mraftfr II 3 ® \ 

* Bh&gavata Purana, xii. 13, 4—8 : — 3T5T 3 I 

!l * n HfOrpRcf 3Rt | 3 t^®%3'33 5 

40 IK II ww TWFft 3 I 33f5t 35I%33 ^TjT ^K ' lk 

3 II ' II 1 33 33 || « || 

^ 3 % II srapt src%3 f fl <■ II ” 

Kfislk^ainln, Adhy&ya I, Commentary, quoting from Aarnha gives the following 

number : — RT5f <7T^f Wl 3 ft 31333 33T I 33Tm3rttW 3 33333. II \ II 

aTlilWt 3^ I 3tT3 35&33 33T II X' II 3RT3 5T33t 

m3 33PRT3 | 3ffrf % *333 3 ^3 # 33T II \ II 3T?^t 3 3T33 $3 

II ” Hemadri’s Dana Khanda, pp. 5 &, 54 gives the* above and 
other Purdnas^ccftcling ft other authorities. 
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Tho extent of the chief Purdaiti will appear from the following 
table : — 



' ! 

According to 1 
the Bhdgavata 
Purana. 

According to 
the Matsya 
Purana. 

Brahma ? 

10,000 

55,000 

10,000 

Pudma 

55,000 

Vishnu 

23,000 

23,000 

Siva 

24.000 

18.000 

1 

Bhdgavata 

18,000 

Ndvada 

25,000 

25,000 

M a l’kan de va 

0,000 

9,000 

Agni 

15,400 

16,000 

Bhavishya 

14,500 

18,000 

11,000 

24.000 
81,100 

10.000 

1 7.000 

14.000 

19.000 

12.000 

14,500 

18,000 

11,000 

24,000 

81,100 

Brahmavaivarta 

Linga 

Ydrdha..* 

Skanda 

Vamana 

10,000 

17.000 

14.000 

19.000 
12,200 

Kaurma 

Mdtsya 

Sauparna (Gdruda) , 

Brahma nda 


Total Verses 

4,0^,000 1 

376,800 


The number of Upa-Purdnas, also fixed tfy or dinfflry writers at 18, is, 
like that of the Upa-Smritis, practically indefinite. Tho principal' 
eighteen Upa-Puranas are the following: — 1, §anatkumdra; 2, Ndra- 
simlia; 3, Brihanndradtya ; 4, Sivarahasya ; 5, Durvasas; 6, Kdpila; 7, 
Vdmaua (there is one principal Purina thus named) ; 8, Bhdrgava ; 9, 
Vdruna ; 10, Kdlikd; 11, Samba ; 12, Nandi ; 13, Saura ; 14, Parasara; 30 
15, Vdsishtlia; 16, Devl-Bhdgavata ; 17, Ganesa ; 18, Hamsa. [See 
Bhdgavata with Chuniika commentary xii. 13, 8 (comments), leaf 27 

P-1-3 

There are other Purdnas^ besides: — 1, Mudgala; 2, Renuka ; 3, 
Yishnudharmottara ; 4, Sivadharmottara ; 5, Kumdra ; 6, Vdyu ; 7, 
Ambika* 8, Maidchi; 9, Ausanasa; 10, Mdhesvara ; 11, Laghundrada; 

12, P&supata; 13, Bhavilhya. Many of these are not now available. A 
good portion of these works has been probably lost ; but a considerable 
quantity can yet be recovered. At all events more of the Puranas are 


1 The Matsya puts Vdyu jnstead of Siva ; but th<* number of verses is the same, 40 
namely, 24,000. • 

8 See Ganesa Purdna, MS. 
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now available than the Smritis ; and they are now followed to a greater 
extent by the people generally than either the Srutis or the Smritis. 


The Mahdbhdrata is considered superior to all, next only to the Vedas. 
Most of the Smritis appear to have largely drawn upon it. Although, 
it is now said that the Smritis are older, they do hot appear to be 
quite so according to the authorities. % 

The Puranas are distinctly alluded to in the Vedas. 1 Their Recitation 
is ordered to be observed as part of the daily ritual. 2 From the order 
in which they are directed to be recited, they appear to rank after 
10 histories like the Mahdbhdrata, and before the Kalpa^Sritras. A univer- 
sal practice of an order thus distinctly laid down is so far decisive of 
their precedence over the Kalpa Sutras themselves ; much more so 
must it be over the Dharma Sdtras, as well as over thfj Smritis. * A 
complete and critical edition of the Puranas may enable us better to dis- 
cuss their comparative antiquity both in reference to Smritis and in 
reference to each other, and this would be also necessary to a proper 
understanding of the present state of the Dharmasdstra. Because 
current popular usages and most of the popular ceremonies, to the dis- 
cussion and investigation of which the Dharmasdstra is largely devoted, 
20 derive their origin from the Purdnas. The different modes of popular 
worship are traceable to the same source. 

To arrive at a complete understanding of the Dharmasdstra, an 
examination of the current popular ceremonies is necessary. With that 
view, I shall divide them under the following heads, under which they 
are generally treated by the Pmyoga writers : — 


I. Samskdras. 
II. Sdntis. 

III. Vratas. 


IV. Dana. 

V« Srdddhas. 

VI. Prdyaschittas. 


Division J. — Samskaras. 


30 The original number prescribed for the Brdhmanas and other twice- 
born classes is forty-eight. 3 * * * * * 9 


1 Taittiriya Brdhmaria kdnda III. Prapathaka XII. Anuvaka VIII. Dasaka II. 
fitT5T*rjCT°T ^ | Sayana’s Bhushya on this line runs thus, see p. 854 : — ffrTfTCT: ’nTrnft. 
JJTPr anwf^. Taittiirya Aranyaka, see pp. 235—237. 

* Asval&yana Gfihya Sutra, pp. 160 Taittiriya Aranyaka p. 236. 

* See the Samskara-ratna Mala of Gopinath Dikshita. They are as follows : — 


1. Garbh&dh&nam. 

2. Pam sa van am. 

3. Simantonnayanam. 

40 4. J&takarman. 

5. Namakarana. 

6. Annaprasana. 

7. Chaulam. 

8. Upanayanam. 

9 to 12. \^da*mtan* 


13. Snaifhm (Samdvartanam). 

14. Sahadharmacliarinisamyogah (Vi- 

vahah). 

15 to 19. PanchamahdyajSdh. 

20. A^htakah. 

21. Parvanah (Sthdllpdkdh). 

22. $rdddham (Darsa). 

23. Sravani^&ravnaakarma]. 

24 . Agrahayani [ Praty a varohanam] . 
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Angiras reduces the above number to 25. Thus : — 

1 — 3. As in the above list. 

4. Vishnubali. 1 

5 — 6. Nos. 4 and 5 of the first list. 

7. Nashkramana 1 

8 — 16. Nos. 6 to 14 respectively of the first list. 

17. Agrayana. 

18. No. 20. of the first list, 

19 — 20. Nos. 23, 24, do. 

21. No. 26 do. 10 

22. No. 24 do. 

23. Utsaragah. 1 

2^ Upukarman. 1 

25. Nos. 15 to 19 do. 

All the rest are left out. 

These changes are based on the authority given below. 2 

Out of these Jatakarihan and Numakarana are performed in many 
cases. So is Arwapr&kana. All the rest in the case of males are perform- 
ed by giving some pecuniary penance at the time of the TJpanayana 
ceremony. In the case of females, these ceremonies are generally not 20 
performed. But in their stead, women are invited on certain occasions, 
especially on the fifth, sixth and twelfth days afterbirth, and at various 
times during pregnancy without any warranty either from the Sfitras or 
Smritis ; and at these times the deities that are worshipped are either 
derived from the Puranas or Tantras, or from local legends ; and more 
often from family tradition. Ganosa, Safcti u#der various forms, Skanda 
and other ganas are worshipped at these times. These have no place® 
in the Smriti literature, andre&ton tradition and usage. The Upanayana 
is the great Vedic ceremony of the twice-born classes. This according to 

25. Chaitri [Sula^avahJ. 

26. Asvayuji ['Asvayujiskarma] . 

27. Agnyadlieyara. 

28. Agnihotram. 

29. Darsapumamasam. 

30. Chdturmasydni. 

31. Agrayaneshti. 

32. Nhuqhapasubanrihah. 

33. Sautrani (Haviryajna). 

34. Agnishtomah. 

35. Atykgnishtomah. 

36. Ukthyah. 

1 New Samsk&ras added. 

^ a ‘ Angiras *Plf*lPT ^ I srffcft'aprfa: I (^T- 

1 ^3?^ 11 wwil 

w«iiJTr’(f35?rt ^ n orton*. II I fr^cr 

1%^ % ftsrrTnr 1 W *3= 

^«nrr 11 


37. Shodashi. 30 

38. Vajapeyah. 

39. Atirdtrah. 

40. Aptoryamah. 

41. Daya. 

42. Sarv&bhtitesliukshantih. 

43. Anasuya. 

44. Sancliam. 

45. Andyasah. 

46. Manga\yam. 

47. Akdrpanyam. 4 ( 

48. Aspriha. 
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Manu cli. ii. v. 3 40 1 was performed by the preceptor. According, to 
Yiijnavalkya cli. i. v. 15 it is still the preceptor who has to perform the 
ceremony. After the npanayana and up to marriage, the student is 
ordered to reside with liis preceptor and study the Vedas. But all this 
part of the ceremonial has been changed. The fattier now performs 
what can hardly be called an npanayana , but may fitly be described as 
the thread ceremony as it is now known ; and all this has been brought 
about by custom, which is being changed from time to time, and has 
changed the whole course of the V-fc of the twice-born classes in 
10 India. A few students do still study the Vedas, but not as in the times 
of old; and the npanayana ceremony, properly eso called, ends within a 
few days, and is an occasion of family rejoicing, and not of study and 

meditation, as it is intended to be. _ 

c o 

The next ceremony is marriage, and here too custom has made great 
havoc on the Smriti law. A mere semblance of the ceremonial is kept up 
among the higher classes. Amongst the lower ones, the ceremony con- 
sists in giving and receiving feasts, and one or^norc procession^ accord- 
ing to the means of the parties. All the Grrihya ceremonies have been 
based on the institution of marriage; but tho rules have been broken to 
20 such an extent, that instead of the sacrificial fire lighted at the celebra- 
tion of marriage being carried along with the married pair to their 
future home, and religiously kept up till the husband and the wife's 
bodies are sacrificed therein on the funeral pile, it is now considered 
positively inauspicioi^ to carry such a fire at the head of the procession, 
as it ought to be, and in the majority of instances, after the marriage is 
over, it is never lighted at* all. And when the married people die, a 
' certain nominal penance in money is performed at the burning ground 

for tho extinction of such a fire. * 

« 

Tho above completes the list of Samskara ceremonies . As for th 0 
30 fourteen sacrificial saw stilus, they are, as a rule, not performed by one 
out of a thousand individuals ; and even their names aro hardly known 
except to a select few. Some of the chief prayoya works, according to 
which the Samskara* are performed, have been mentioned before. 
There are besides numerous works styled Paddhatis and Kalpas , both 
ancient and modern, on this part of the Dliarmasastra. 

Division II. — Santis. 

Tho next head of ceremonies aro the Santis , or propitiatory ceremonies 
against "'evil. So far as Yajnavalkya is concerned, wo have only two 
in the whole of the first chapter, viz., Vindyaka Sdnti (vv. 270 to 293), 

40 1 STTJffa J qr*. ftp? | ^ rT*TP^ II Trans- 

lation : — That dvijd (twice-bor<n) who having carried the student [to himself] teaches 
[him] the Veda along with the Kalpa [Sutra] and the seccet [science of the Upani- 
shadas] is oalleft lufAcharya. 
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and Qraha S&nti (vv. 294 to 807). As regards the first, it has almost 
gone out of use, and as regards the second, the ceremonial now adopt- 
ed is conducted in the manner laid down in the Saunaka h&rihu , 
and is essentially different from what JTajnavalkya contemplated it. 

The Santi division of ceremonial has been growing every day, and if 
Manu came to life, he would probably be astonished both at tlje number 
and character of the Santis or propitiatory ceremonies now actually 
observed. The accidental blowing out and fall of a lamp, the fall of a 
lizard, the occurrence of a frigh^ul dream, the entrance of a crow into a 
house, &c. &c., are all subjects of a S&nti ceremony. 10 

Looking at several works now current on the subject, the following 
results appear: — 

Qut of 57 Santis described in the Siduti-Mayukha, two appear to 
derive some foundation from the Sritras, one from the Aitareya Brdh- 
mana, one (which has already been mentioned as having nearly gone 
out of use) from Ydjnavalkya, and all the rest are based either on 
Purdnas’ and astrological works, or other similar authorities of a very 
late origin. 31 out of the above are on account of inauspicious views of 
the planets, the 27 lunar mansion stars, the days of the week, and certain 
conjunctions of the sun and the moon. 20 # 

The Santisara of Dinakarabhatta, son of Rdmakri^hna, and grandson 
of Ndrayanabhatta of Benares, when analyzed, gives the following 
result : — 


Sdntis (propitiatory ceremonies) founded oif thtf Aitareya 


Brdhmana of the Rig-veda . 1 

Do. on the Baudhdyana and Asvalayana Stitras 3 

Do. on the Purdnas 10 

Do. on Astrological Samhitas and modern astrological and 

q|her treatises 51 

Do. on Tantras 1 30 


* 

Although the sources are different, the matter is nearly the same, 
namely, bad omens chiefly connected with astrology, A very modern 
work like Adbhuta-sdra supplies four, and a treatise on horses furnishes 

materials for one. 

% 

• # •Division III . — Vkatas. 

Going now to the third section of ceremonies, viz., Vratas* we find 
the same neglect of the Smntis and Srutis, and a more extensive 
adoption of the Purd^ic authorities. 

The Vratfirka of ^ &a*karabhatta, son oP the Nilakan^babhatta of 40 
Benares (which is now followed almost throughout Jndja), gives the 
v 
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following Vjratas, 
their origin 


together with the source* to which they owe 


! Pur&nas as cited by Hemddri, and apparently not 
^ accessible to the author in original. 


No. Sources . 

1 Vdraana Purina. 

3 Brahma „ 

2 Aditya „ 

1 Pddma „ 

1 Varaha „ 

5 Vishnu-dharmottara Purana, 

10 24 Bhavishya „ 

3 Siva „ 

12 Skanda „ 

1 Matsya „ 

4 Br&hma 

2 Narada 

X Var6ha 

1 K£li 

1 Nrisimlia 

17 Bhavishya 

20 2 Devi 

18 Skanda 

2 Saura 

1 Achtva^ ^ Puranas quoted ffcom Madanaratna. 

1 Vishnu- Dharma J 

1 Madanaratna 

1 „ and Hemadri, 

1 Bhavishya Purana quoted in Skanda. 
i 1 Vishnu-rahasya. 

30 1 „ quoted from Hemfidri. 

1 &varahasy£. 

1 Rudra-\ amala and Linga Purana. 

1 Vishnu Y amala.* 

1 Dv&dasi-vrata well known in the Gurjara country. 

_ « c 

113 

The above may4>e thus summarized ; — 

• • Vratas founded on Pur&nas 110 

Do. • on Tantras *. 2 

Do. f on mere popular usage 1 

40 113 

Anther current work on Vratas 1 is the Vratakauraudl by Sankara* 
son of TSallala Bhatta Ghdre. It contains 128 Vratas : all but three 
being founded on the Puranas. 


50 


1 The following is a table showing the number of Vratas and the sources whence they 
originated » 


No. Sources. 

48 Bhavishya Purina. 

27 Skinda „ 

3 Aditya „ 

9 Padma „ 

2 VarBha „ 

1 Brdhma } , 

8 Vishnu Dharmottara Purina, 
1 Kdll ‘ 

1 Siva- Dharmottara „ 

1 N&radiya V* 

2 Brahmanda „ 

1 Bfihann&Adi^ t * „ 


No. Sources. 

1 V&yu Pur&na. 

2 Agni „ * c 

4 Bhavishya and£k£nda Purina. 

I Si ya l QuotedfromHe “ Wri - 

1 Saura-dharma. 

1 Vishnu-Rabasya. 

2 Siva-Rahasya. 

1 Vishnu- Y amala. 

1 Saungkiya. 

1 Hemddri. • 
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The Vratar^ja, which is the leading work on Vrat£s on this. side of 
India, has altogether 205 Vratas. They are all based on the Purinas, 
and mayjbe classified as below ; — 

No . of Their Sources . 

44 Sk&nda Pur&na. # 

61 Bhavishya. 

2 Sflura. • 

1 W&m^ia. 

8 Narada. 

2 Ganesa. 

10 Br&hma. 

1 Vishnu-Dharmottara. 

3 Devi. 

1 Harivamsa. 

6 Aditya. 

4 Var&ha. 

1 Kurina. # 

7*Brah mhavaivarta. 

2 Padma. 

2 V&yu. 

1 Vishnu. 

3 Bhavishyottara. 

1 Skanda and Bhavishya. # 

Division I V — DX n a _ 

I now come to the ceremonies consisting of Dana (gift). In the 
present age, Dana has an importance of a peculiar character. Brihas- 
pati* Satapatha, Brahmana, Kiirma-Pur6na, Agni-Purana and the 
MahSbhdrata are cited by Hem&dri in support of making Dan a (gifts) 1 : — 


No. of Their Sources . 

1 Siva Purina > Citing Ach&ra 


2 Skanda Pur&na, 

19*Bhavishya 

I Kalika . 

3 Matsya and Padma. 

1 Vishnudharma 

1 Yishnurahas^ 

1 Aditya Parana 

2 Sk&nda Pur&na 


S (usage). 


Taken from 
Hem&dri. 


10 


1 

2 

1 

8 

6 

1 

205 


Vishnudharma (cited byMadhava and 
llatnakara). 

Vislmufuhasya. 

Sivarahasya. 

Agastya Samhita. 

Sanat-Kumara SamlutX. 

Hemadri. 20 

Mali&bh&rata. 


1 Hemadri Dana- Khanda, Calcutta edition, p. 6. 

Satapatha Br&hmana : — ^ 

rr^repr <rrsf gqrfirfcr i irMt *rafrr*rttrtff pKftprf i arf^rr 30 

ll qtfrgr q^Hr?[<!r I grsffajjmrcr ’swtr TO’n'fr’rrq || 

itfsr ' 5 Trf*rwr^ I 'T*r% ll 

Bfihaspati : — 

?rvr ^nt <nrr ^ t ||gp- «•) 

Kdrm fl Purina >JrIPTr I WftW ^*7 

II fWrn^ifr^q^f ^pfeNTr^rg u ^ 

’TRr: I VrePW: I (p- a -> 

Mah&bhdrata : — 

»rfaw: i ?m=^r fam.- n w i w i i fr- 40 

i Pr^nfrr qTTg fe^vgg : n (p- a-) 

Vahnipur&na : — # 

^ f*nr% n l 'TOrfPt^rm^ ll g 

^THR7^r: l ^ *r ?tft fH PrrNntll rr^nfl^r ^^rr- 

1 a*trfiT«T: ^a#*rrPr n *Frr^g ll (p- «■) 

On pages 7 to 12 of the same volume, Hemadri cites passages from Vyasa, Manu, 
Vishnudharma, Y&jfiavalkya, Devala, Agastya, Sdtitapa, and Yama, and also from the 
M&tsya, Mark&ndeya, Brains, Skanda Purfraas, and otlfer texts from the authorities 
above quoted. 
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Dana (gift) lias been mentioned as meritorious even in the Vedic 
works (see Taittirfya Aran y aka, Prapathaka X), the last but one 
Anuvakapp. 887, 888, Cal, ; Chhandogya Upanishad 1 and fiatapatha 
Br£hmana ; and also in the Sfnritis. 2 Manu, Parisara 3 and Brihaspati 
among the Smriti- writers speak of it as particularly efficacious in the 
present age. But it remained for the Puranas to invest & with its 
present supreme importance in supersession of bodily penance. Kama- 
16kara in his Ddna Kamaldkara, and Nflakantha in liis D£ma Maydkha 
while trying to support Dana by V#dic citations, give the details of 
10 the various ddna ceremonials as derived from the Pur&nas alone. The 
Dana-chandrika of Divdkarabhatta is the work most consulted in this 
part of the country, though the authority of Nflakantha, Kamal&kara and 
Hemadri is not disregarded. That work too is mainly ba^ed on Purdnas. 

Division V , — Sraddhas. 

The fifth section of ceremonial observances are the SrAddhas . These 
are divided into two classes — I., Parvana , an<J II., Ekoddishta . 

The first are performed on certain stated occasions^ and the number 
of such Sraddhas is 96. 4 

The practice of performing Srfiddhas appears to derive its authority 
20 from the Vedas (see Taittirfya Aranyaka Prapathaka II. Anuvdka X. 
p. 238, Calcutta edition; Rigveda MandalaX. Sukta 15). Whatever is 
offered in honor of the pitris (manes) is considered a Sraddha offering 
provided it is done with Srdddha (faith). On this, some of the Sutras 
have built up portions of the present ceremonial, and the Purdnas, as the 
few verses at foot will indi<#te, 5t have still more enhanced its importance. 

1 The passage runs thus : — Translation : — By ddna all objects 
are attained. f * 

a See Manu ch. iv. vv. 227 to 248 ; Yajuavalkya ch. i. vv. 198 to 216, and others in 
the note at page 120. 

30 8 Se f jl^>f^ ara Sarahita cll ‘ *• v - 23 - 'HT fWt ^cTRf I SFTt qirf^Tr^I- 

This is quoted by Yajfiesvarabhatfca in his Arya Vidya Sudhdkara from Manu (ch. 
v. 86) see p. 248. 

* See Nirnayasindhu parichchheda ii. 1. 2 p. 2 line 6 ; the SamsMramald of Gopi- 
nathabhatta, II. chapter Srdddha Prakarana (MS.); Dharmasindhu parichchheda ii. 
1. 2 p. 2 1. 6 ; the Hemadri’s Chaturvarga Chintumani, Sraddha Khanda MS. 

• Srdddha Hemddri 

I vra! jpftfenqnr; \\ 

qtT wn qnWr I qrfiR || 

40 *r I ^rf sf ?r qrPfl II 

II q re n nw i l r- 

’rreSW 37: 11 11 q* 1 tfqjR 

11 n l ftqqR 

qqtfir qftRRvqjl 1 vnc ■srsjpqfr- $*- 

(M^s) 
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The v verses which are invariably now recited at each Sraddha, 
whether monthly, annual or special, are from the Harivamsa, 1 and no • 
Sraddha i$ considered complete without them. Pandit T6r6natha Tarka- 
Vdchaspati of Calcutta has collected in* his Gay6-Sr£ddha Paddhati 
(Calcutta, 1872) a«good deal of the procedure usually,observed at that 
shrine. Bpt, it may be observed, that the ceremonial which evidently 
began in Yedlc times is now overfull of Purdnic passages which are 
considered nedessary for its performance. 

Besides the above Sraddhas, th#re are other .Sraddhas performed on 
special occasions, such as Yratas, S&ntis, marriages, and all other 10 
auspicious occasions* These are known as Nandi Sraddhas , for which 
there seems to be no place in the ancient ceremonials, but they are 
evidently a modern institution for the propitiation of the manes. These 
are performed not only by persons who have lost their parents, but by 
all who have to perform certain auspicious ceremonies, and have lost 
some one of the three elders, viz., the father, mother, and the mother's 
father. All the above ard Pdrvana Sraddhas . 

The second kind of Sr&ddha is Ekoddishta, so called because it is 
performed for the propitiation of the manes of one person instead of 
three. All the Sraddhas up to the twelfth day after death are 20 
Ekoddishta , and after the sapindana is performed on the twelfth day 
there are some Sraddhas which are Ekoddishta , and* others which are 
not so. The principal Sraddhas of this class are 25 in number. 

The Sraddhas that have been ordained to be jDerfoymed at all the 
Tirthas (or sacred places), whenever they happen to be visited, are 
mixed and belong to both kinds. 2 # • • 

The order in which persons are authorized to perform Sraddhas 
in honor of the deceased is giv^nin the Nirnayasindhu pan o7ic7Jmda iiL 
Sraddha Prakarana, 1. 5, pp. .1 and 2, from which a few important 
extracts are given below : — 30 

ff?ParS ^ ffrT •• | 

II 3^T: ^ rTFjsr: jPrerrspr I *r<TT w rf^sr^ Rirr *mrr ^rr mm II 
I ^m-. || u . 

qfr: mm m wmfr: II finrnfr tpr || rtwn% mm mm- 

i r *r II wm&ft yr I 

‘ — • 5 

1 The verses run as follows : — 

m *rrvr I ||\ ll 

ftPr 1 *gf flr » w<? i <v r h ^ » 40 

Harivamsa : leaf 28, p. 2. - 

These verses only allude to the story of the seven Vyddha (hunters), which is 
narrated before in chapter^xxi. ^o xxiv. at full length. * 

* ® ee Nirnyasindhu parichchheda iii. Sr&ddha Prakaraaa, 1. 2$. 1^ 
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In the above remarks, the number of the Srtfddhas that ought to 
be performed, and the authorities on which they are based, have been 
given. Those who examine the daily life of the Hindus will^find that, 
except the anniversary Srdddfca, the annual Mahalaya Srdddha perform- 
ed in the dark half of the lunar month of Bhfidrapada and the three 
Srdddhas performed at Praydga (Allahabad), Benares and Gayd, by 
those who perform the great threefold pilgrimage, all the othej Sraddhas 
are gradually getting out of use. Even the Nandi Srdddhas, which^are 
performed on auspicious occasions, h^ve been very much abbreviated, 
10 and are now reduced to ten mere pecuniary donations, two of which 
have been lately added in honor of certain deitifes by local usage. I 
must here take occasion to correct a wrong notion which has lately 
been adopted by some authorities that a pilgrimage to Benares is an 
unnecessary expenditure according to Hindu law. Looking to the Cases 
that are now available on this subject, it appears to me that there are 
no authorities cited therein which any educated Hindu, versed in the 
subject, would hold to be worth considering. A visit to Benares by 
itself is an essential duty of every orthodox Hindu. 1 

A person who is unable to perform Sraddha in the ordinary mode, 
20 may adopt one of the following alternatives. Thus, he may perform 
one of the following : — 

(1.) A representation of Kusa grass may betaken instead of a 
Br&hmana ; 

(2.) A Howa (sacrifice) maybe made in the name of the Pitris ; 

(8.) Pinda of cooked food pnly may be offered ; 

(4.) A ma-Sr&Udha m&j be performed by gift of uncooked food ; 

(5.) Hirany a- Sraddha may be performed by a small money present ; 

(6.) Pinda of wild^ roots, &c. may be offered ; 

(7.) The whole Sanhalpa (determination) may be made and the 
30 Prayoaa (ceremonial) recited; 

(8.)^Tarpana (offerings of water) may be made with Tila and Kusa 
grass ; 

(9.) Grass may be given to cows ; 

(10.) A small quantity of grass may be burnt, and a small quantity of 
Tila with a small sum of money may be given 

v 

1 Matsya Purana, vol. II. pp. 616 — 672; Agni Pu$4na, vol*I. pp. 373, 377 — 384; 
Madana C) P£rij6ta, Tirtha-pratydmnaya Prakaranam, see chiefly leaves 257 and 258 
(MS.) ; also Kasl Khan4a(MS.) ; also Tristhali Setu of N&r&ya?abhatta, (MS.) and other 
works. 

40 8 On this subject, see Nirnayasindhu, Sr&ddha Parichchheda, leaf 47, p. 2 ; Dharma- 

sindhu, 3rd Parichchheda, 2nd half, 1. 30 ; see also Sr£ddha Maydkha MS. ; all these 
derive their authority from tflfe Sraddha Hem&dri, whfch ^hausts all the authorities 
on the subject^ (se^. MS . ),<* 
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(11.) In the absence of the above means he should repair to an 
unfrequented spot in a forest* raise his arms, and cry to the manes, 
saying — have neither money, nor wealth, nor anything fit for a 
Srdddha. I am submissive to my Pitfis. May the Pitfis (manes 
of ancestors) be satisfied with my faith. I have raised these hands in 
the road of the winds.” 

Division VI.-— PrAyaschittas. 

• 

As regards the Prdyaschittas I ^vould observe that most of the pe- 
nances as they obtain at the present day have no place in the ancient 
authorities. The earliest Vedic penances appear to be recitations of 10 
Vedic mantras, sacrifices to the sacred fires, and certain japa (silent 
repeating of prayers ) . 1 • 

ms on the principle of these- penances that the sacrifice performed 
before the admission of a twice-born into the order of samnyasins is 
based ; and the mantras repeated on this occasion are drawn from the 
Taittiriya Aranyaka (p. &72 Calcutta edition). This idea seems to have 
been departed from in the Smriti period, and all manner of penances 
have been laid down by Manu or rather Manu as now received. Com- 
ing to the times of Ydjnavalkya, the penances as laid down by him may 
be thus summarized : — 20 

I, Sacrificial offerings — 

(a) The Asvamedha sacrifice, III, 244. 

(b) The Vaisvdnari Ishti, III, 250. 

II. Recitation of the Veda thrice over, III, 249. 

III. Corporal. 

(a) Emaciation — 

(1) Feeding on [a limited quantity oralms for twelve years, 

111, 243. 

(2) Feeding on oilcake or bits of grain at night during 

three years, III, 254. 80 

(3) Prajdpatya Krichchhra, III, 260. 

(4) Chdndrdyana, III, 260. 

(5) Pardka, III, 265- 

(6) Krichchhra, Atikrichchhra, III, 264. 

(7) Pddika Krichchhra, III, 270. 

1 (a) See (he parUishta to the Pavamdna mantras of the Itig-veda ending with 
Mandala IX, sukta 87. It <fUght to appear at the top of p. 167 of vol. V. of Prof. 
Max Muller’s edition, but that work does not give the pariHshtas which are ’received 
and recited as part of the Rig*veda by every student of that Veda. 

(b) Aitareya Br&hmana, PaSchikd VII. Adhy&ya II. See Dr. Haug’s translation 40 
of the same, vol. II. pp. 443 to 460. 

(c) Aival&yana Gpihya Sutra pp. 173 to 178, Calcutta^edition. 

(d) Apastamba Kalpasdtyp of the Black Yajurveda, ch. ix. 

W Taittiriya Aranyaka, p. 867, Cal. ed. 
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(8) Krichchhrdtikrichchhra, III, 293. 

(b) Annihilation — 

r 

(1) Death by mutilation, III, 233. 

(2) ' Death on a battle-field, III, 248. 

(3) Death by drinking hot liquids. III, 253. 

IV. Protection at one's risk — 

(a) Of a Brdhmana, III, 244. 

( b ) Of twelve cows, III, 244. 
y. Gifts— 

10 (a) Of a cow, eleven cows and a bull. Ill, 263, 264. 

( b ) Of wealth (III, 250) and of one's weight in gold. III, 258. 
A glance at tho aboVe list will suffice to show that all of them have 
been superseded by custom. Moreover, if one looks to the offencef de- 
scribed by Yajnavalkya and other Smritis, and some of which were 
once considered so impure as to degrade their authors to the ser- 
vile class, he will see a vast change in practice. Thus, what was 
once held to be a cause of degradation is often now performed as a 
matter of course. Thus the selling of milk and ghee , whey and 
curds, is distinctly one of the noted degrading causes, 1 and yet hun- 
20 dreds of shops throughout tho city of Bombay itself are now owned 
exclusively by Biahmanas, who are still full members of the brotherhood. 
Indeed it has become a sort of special calling for the poorer Brdhmana 
class, and people will rather resort to the shop of a Brdhmana milkseller 
than to one o? another class, if the former be available. I regret to 
add that in sonje places, even in the Mofussil, contracts for selling 
spirits have been entered into by Brahmanas, and I have known of in- 
stances of such persons sitting in shops to keep accounts ; whilst their 
Stidra servants were* vending the firewater . Surely according to 

Hindu notions, one can conceive nothing more degrading than 
30 such aji occupation. But such is the force of tyrant custom, that these 
people have remained members of their community ; and with the ad- 
vance of the railways and the spread of Western civilization among the 
higher classes, I can hardly conceive tyie limits to which this practice is 
likely to bo carried on. A cursory perusal of the third chapter of 
Ydjnavalkya will convince the reader who has the slightest knowledge 
of Hindu society as it exists, that Ydjnavalkya's penances are now 
merely nominal caricatures of an ideal society wjaich probably had 
no ex^tence at any period beyond the mind of the writer of that 
digest; but which is certainly entirely inapplicable to the Aryan 
40 society as it exists at the present day. The sale of salt is now carried 
on by the highest class of Br&hmanas, whereas according to Ydjnavalkya 




o 1 Ydjffavalkya, ch. iii v. 40, see Part if. p. 248. 
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and other Smritis, such a vendor ought to lose his caste and be turned 
out of the community (Y6j. chap, in, 40). 

Even aourts of law have had to divide the profits of such immoral 
trades conducted Jbv Brdhmanas. The # earliest instance I can lay my 
hands on is the ca*e of Jye Narain Mookerjee v. Bui Ram Rai. 1 The 
Judges before deciding it put the following question to the Pandits 
"If two* Brahmins engage in a partnership in trading in wine, is 
this species of trade correct or not according to the Shasters current in 
Bengal and Hindustan ? And if*it bo improper, can one partner sue 
the other for a share of the profits V s The Pandits gave the following 10 
answer : “ According to the Shasters, it is not proper for Brahmins 
to trade in wine. If, howover, two Brahmins have acquired wealth 
by jpatters puphibited by the Shaster 9 the share of each in the said 
wealth is equal.” A decree was accordingly passed by the court 
ordering the sharing of gains made by trafficking, which had been 
prohibited by the Vedas, Smritis, and Puranas. 

Almost all, if not all, %he above offences are now expiated by giving 
Dana, On this point, Par£sara*s views are most prevalent. That 
sage, as we know, was one of the last rishis or seers amongst a long line 
of Hindu law-givers ; and looking to the present aspect of affairs, one is 20 
almost inclined to take his exposition of the law as prophetic. For 
expiation of almost all offences is, according to him, confined to the 
different kinds of ddna (gift) not only to Br&hmanas, but even to cows. 

Two more sources of the writton Dharmas&stra have still to be 

• i 

mentioned, as they largely affect the present achctra (practice) of the 
people. The first of these are the Tahtra% Smritis themselves are 
sometimes called Tantras. 2 The Tantras as they are denominated by 
modern writers, are a distinct fclass of ancient works, which play a very 
important part in the popular worship and cerAnonial of the Aryans. 
Into their antiquity and history I do not now propose to enter. Their 30 
authority is recognised by the people, and some of them have been 
already noted in the previous portions of this Introduction. Kamalfikara 
tries to make out that the Tantras are only to be recognised so far as 
they are not opposed ; but he does not say to what. And he is obliged 
to incorporate them into his digest because they are observed by the 
people. 3 The number of Tantras is very great. Mr. Colebrooke 
enumerates 4 only twenty-six. Many of these are not very widely 
known. Many arts devoted to the worship of Devi ; but there are also 

Calcutta S. D. Rep., IV, 8^ ~ 

* See Bfihaspati cited by the Viramitrodaya, 1. 195, p. 2 line 4 ; Vriddha-S&td- 40 
t£pa’s first verse runs thus : I^PrfVrf II *TPT- 

|| 

3 Nirnayasindhu, Paricljphhetla 2nd, leaf 38, p. 1, linfc 5 — 7. 

4 Life and Bisays of H. T. Colebrooke, vol. III. p. 165. • * 
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tantrL devoted to the worship of Siva, Vishnu .and other deitieN 
The different Ydmalas, the Damara, Meru, and Sarad6 Tilaka are 
largely used. The Tantra Sira of Maha-Mahopddhyfiya Kriahn6nanda 
Vdgisabhattdch£rya gives a liSt of 67. 1 The Agnifurdna treats of the 
Tantra worship in its various aspects. 2 The old catalogue of the 
Bengal Asiatic Society published in 1838 gives a list of 114 Tantra 
works, and Dr. Bdjendrdldl Mitra's valuable volumes supply a larger 
number. The people consider this department of literature as peculiarly 
sacred, and in the case of some private collections, lists of Tantras are 
10 not supplied to strangers. This is however a large and yet comparatively 
unexplored field, which must be further looked into. 

Another source of thp Dharmasdstra are the Panchardtras, which th© 
Vlramitrodaya in the Achdrddhydya mentions as equal to the Smrjtis.* 
The ceremonial of the Panehardtras is largely followed by the people, 
particularly by the Vishnava communities in various parts of India. 


20 


30 


40 


50 


1 Tantras named in Tantrasaraj — 

1 . Sarasangrahah . 

2. Yoginitantram. 

3. Ganeshavimarsmi. 

4. Siddhayamalam. 
o. Matsya Suktam. 

6. Taravildsah. 

7. Vdrahltant&m. 

8. Ramarcliana Chandrika* 

9. Pingalatantram. 

10. Visva- Sarah. 

11. Munda&dlStaritram. 

12. Rudrayamalam. 

13. Gautamlyam. c * 

14. Brihatgautamlycn. 

15. Tantrarajah. # 

16. Yoginirhadayam. 

17. Agastisanhitd. • 

18. Kularnavah. 

19. Visuddhesvartantram. 

20. Ndrdyankalpah. 

21. Saradatilakah. 

22. Kulavali. 

23. Yamalah. 

24. Dikshdnibandhah. 

25. Bhavapradipah. 

26. Kalacliudamanih. 

27- Nandikesvarasanhitd. 

28. Jndnarnavah. 

29. Tripurd sara-Samuchchayah. 

30. Nibandhah. 

31. Kalpah, 

32. • Ndrayanatantram. 

33. Mantradevaprakasikd. 

34. Prapancha-Sdrah. 


35. Dakshina-Murti-Sanhita. 

36. Siddhay dm alah . 

37 • Bhdtabhairavam. 

38. Sachhandabhairavani. 

39. Bhairavitantram. 

40. Kalltantram. 

41. Viratantram. 

42. Kumdritantram. 

43. Chamimdatantram. 

44. Nilatantram. 

45. Phetkariyatantram. 

46. Bhairavatantram. 

47. Uttaratantram. 

48. Svatantratantram. 

49. Somabhujangavallf. 

56. Somabhujangarani . 

51. ^rivikrama. 

52. ^ivagama. 

53. Samaydchara. 

54. Brahmha-Sanhita. 

55. Kaldvaliyam. 

56. Deviydmalah. 

57. Bhutadaraaram. 

58. Svayambhuvamatra Katantram. 

59. Bhdvachdddmanih. 

60. Brahmha-Sanhita. 

61. Siddhu Sarsvatam. 

62. Navardtra ^varah. 

63. Ekavirakalpah. Q 

64. Kumdrikalpah. 

65. TdMrnavah. 

66. Kalikramah 

67. Bhutaddmaran. 


9 Agni Purdna, see vol. I. chapters 22 to 39, and vol. II. pp. 277 — 281; pp. 102— 
105 of the same volume j Cal. ed. 

3 See Agni Purdna vol. I., chapter 39, pp. 114 — lTi6 C«l. ed.Narada Pancharatra, 
Cal. ed. 1865. • > # 
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The next source of Dharmasastra which I have now to consider 
is that of usage or custom . In regard to this branch of law , 

I am inclined to hold that this has always been the main source of the 
Aryan law from the earliest times ; and that our Smritis and Pur&aas, 
so far as they relat<£to the Dharmasastra, have been merely the records 
of customs # that existed in those days. Thus, as the different Smritis 
were compiled, they served merely to record the changes in the 
customs of the people that took place from time to time ; and where 
the ideas of the people were even#then not definite, the compilers and 
treatise-writers had to leave the subjects unprovided for. 10 

The series of Smritis appears to end with Pardsara, who has happily 
for India had the good fortune of having a commentator of such 
eminent sanctity and learning as Mddhava. Writers subsequent to the 
Smriti and Sutra makers are not styled risliis. Their peculiar title is 
that of Bhdshyakdras or Tiknkdras (commentators) or Nibandhakdras 
(treatise writers). As such, their authority as the declarers of the law 
for the period for which they wrote has been generally accepted, and, 
in the nature of things, it was right that it [should be so. Because, 
although it is often the fashion to consider society in India as 
stationary, in point of fact it never has been so. There is no doubt 20 
that during countless revolutions, the religious skeleton has remained 
the same. Notwithstanding the layer upon layer of* worldly varnish 
that has been applied to the Aryan character in India, there is still a 
strong ancient spiritual element at the core. The descendants of 
the Aryans who worshipped the Svetadvtpcc (wTiite-island) as the 
residence of tho devotees of Vishnu at fhe tpne of the Rdmdyana, or 
of their successors who sacrificed in the Naimisha forest on the banks 
of the Yamuna; or, if we rise yet higher, of those ^rho, by their morning 
Saiira hymns, propitiated Savitd (the Supremo Being) as the eternal 
representative of the Universal Spirit, still remain, preserving, as far as 30 
they can, the traditions of their gods and of their race. An example of 
this conservatism is to bo found in one of the simplest of Vedic observ- 
ances. In reading the Rig- Veda, certain Richs 1 of the third Mandala, 
wherein Vdsishtka was cursed by Visvdmitra, are considered as 
improper for the Vasishthas to hear. Accordingly they are still avoided 
by those who bear the generic name of Vasishtha. These Brdhmanas 
will leave tj^e place while that portion of the Veda is being chanted. 
While so strict in beeping # up such comparatively unimportant observ- 
ances, they. are utterly regardless of others much more weighty; and 
where the daily concerns of life have necessitated changes, they have 40 
been freely made, sometimes on the basis of old practices, at other 
times by their analogy near or remote, and on some occasions in entire 

f ^ — • — — 

1 Ashtaka iii, Adhydyu iii*Far^a 23, (Max Muller’s ed. voh II. pg. 935 — 939). 
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opposition to the old usages. All the changes that hare been thus 
worked out, are founded on custom. 

This pre-eminence* of custom and usage is founded on the highest 
authorities. Some of these rfre noted in the Appendices. I shall now 
add a few more to show that custom, as such, is heid to be law. The 
Mahdbhdratta has been already cited. Other passages from the same 
great work support the above proposition : — * 

Vanaparva , Adhydya 150 v. 28 (leaf 150, p. 1) : — 

a r mrfr ret *r$F *r*f II sTftforr: II v II 

10 Translation : Dliarma is derived from dchdra (practice or usage), &c. 

Again, further on in the same parva , we have the following reply 
of king Dharmardja to r the god of justice: — 

mmst ar° \\\ st<> VV 9 , \o% 9 t® h 

vSTfcTS-: WVtflW WT^II 

^ ftrt ■# JjfTTt *rer*Rr Sfr *ft: s wr: 1 1 V s II 

Translation : — Reasoning is uncertain. The &rutis are conflicting. There is not a 
single sage whose doctrine is an [unimpeachable] authority. The essence of Dkarma is 
placed in a cave [i. e. is inaccessible]. That path is the [proper] one by which great 
men have gone. 

20. Comment by Nilakantlia ?T^ aPTfJTS*: 

g’rftftr *rsrnsqrarc^*nrr ^nr- 

II II 

Translation : — Tarka, &c. [is] not conclusive. The Srutis also are Vibhinndh, i. e. 
promulgate doctrines opposed j;o each other’s. The sages also, who are their com- 
mentators, are o£ the s%me type. Therefore without making any effort (to be versed) 
in the innumerable branches of learning, such as tlic DharmaSdstra , and others, one 
should follow that path only w^iich ik approved of by the majority of the people. 

Manuks code lays down usage as one of the sources of law. 1 The 
customs of districts, tribes and families are directed to be observed. 

30 u The way of the good by which a man's parents and grandparents 
have gone, should be trodden by him ; so that he will not be harmed." 
The king is to decide according to the customs of countries, castes, 
and families. 2 * * 

Ydjnavalkya himself advises to the same effect. 8 

Vijndnesvara, in discussing the question whether vv. 118 and 119 
ch. ii. Ydj. contain a new commandment or the recital of an existing 
custom, holds that it is a new one, and ho assigns the following reason 
for his decision eftoftra rw JCTTTTFTT 14 

Translation : — The texts in this Section [i. e. the on© on succession and partition] are 

40 mostly ©recitals of what [actually] prevails in the world [see Mit. ch. ii. 1. 50 p. 1 • 
Stokes’ H. L. B. p. 387 11. 26-28]. 

1 See Manu I., 108—110, 118 ; IT., 6, 12, 18 ; IV., 155—158, 178^ VIII., 3, 41 

* Manu, VIII., 3, see Kulldka’s Comments, 1. 122, p. 2. 

8 See above ch. i. v. 7 (fi. 159) ; ch. i. vv. 341, 842 Qp. 198) i A i. vv. 360, 361 

(p. 200) ; ch. ii. v*5 (p, SOI) ; ch. ii. v. 186 (p. 230). f 
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The Vframifcrodaya in his disquisition on the temporal nature of pro- 
prietary right says that even vv • 135 , 13 6, ch. ii. Y6j. do nothing more 
than emljpdy the existing custom in respect to succession. 'In support 
of the above, Mitra Misra says : — itpH 

|| Translation .—For all treatise- writers consider 
Smfitis on Vyavahara (civil law) as [simply] reciting customs recognised by the people. 
[See Vir. 1. 164 p. 1. 1. II.] 1 

Nilakantha in the Vyavahara Maydkha proposes the same view ; and 
he compares “ civil law” to gramjpar as being based on usage. 2 

Adherence to the customs observed by one’s forefathers is enjoined 10 

in the Rig-veda. 5 * 

Brihaspati mentions popular customs as one of the sources of sub- 
stantivelaw in the following text : — ^ I 
TOff || Translation: — “ Where the decision is given in 

accordance with the customs of the country, reasoning, and the counsel 
of the Naigamas (the lay public), it is called Vyavahara (civil law). 

This mode of decision is called charitra (usage) which the same 
sage thus defines ^ WT 3T I 

Translation : — “ Whatever is practised by one, whether proper or 
improper, is termed charitra [if it is consonant to] the usual custom 20 
of the country.”* It will appear from this text that our indigenous 
law does not support the English law in respect to cifstom, that it must 
be of a certain kind before it can be upheld. I must take occasion 
here to remark that it is wrong in my opinion to apply English rules 
of custom to the determination of our native usages. 

An achara (usage) accepted by a comfhuni^y becomes dliarma (law). 
Ydjiiavalkya says (chap. i. 156) that even dharma itself, if opposed to the • 
usages and wishes of tho peoplb, is not to be ptactised. The ordinary 
digests teem with examples where even religions ceremonial in many 
branches has been thus modified. One example will suffice to show how 30 
far usage can go in this direction. It is the festival of the Holi , with 
which all are quite familiar. The passage is from the Vratardja : leaf 
246, p. 1 : — 

gKcrr ^ l sttoto 4?ift«TiPr ^ 

to II I 

Translation : — The worship-hymn is— Thou art made by fools distressed by the fear 
of Asrikt (a^lemon). Therefore I shall worship thee. Oh spirit, give us prosperity.” 

This applies to 4he whqje of India, without any exception. The Holi 

1 Compare Mit. ch. ii* 1. 47 p. 1 11. 3, 4 ; and its translation ; Stokes’ H. L. B. pp. 
371, 372 (ch. i. sec. 1 para. 14.) . 40 

8 See below p. 85, lines 18 — 22. 

8 See Mandala VIII., 30, 3 pp. 422 and 423 below, where the passage is translated, 
and the remarks of the Samsk&fakaustubha thereon givg n at p. 423 11. 7 — 11. 

4 See these texts cited b]fM6dhava in the. opening part of his Vyavahara M&dhava (MS.) 
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may not be moral and legal from the Christian point of view ; bat it » 
moral and legal from the Hindu stand-pomt. 

.The Smriti-Katn dkara of Venkandth quotes the following, passage 
(from the Mahabhdrata ?) in support of family usage superseding express 
texts : — r 

mur I ^ ^ II 

qr<r qr w rc I u wflqi-TCranft II 

Translation : — Oh Bharata, since the precepts of &astras arc conflicting in respect 
of all rites, as for instance a sacrifice is ordtftned [by some] after sunrise, and [by 
10 others] before sunrise, a wise man should follow the hereditary observances of his 
family. Oh! Mahdbaho (one with a powerful arm!) such f usage is superior to the 
commandments of all the J^astras together. 

Again, in support of' the usage of the country, Dovala is thus cited 
by the same authority arr^ cTR'^lTVqf 3T f^TfrT= I 

rfarftg- Tf^SrTT ^T^TFfW JfFTR II % ^ % ft^TT: I , 

iff q-pn ir^ref^rr: II % tpfnrrrv I m rrpsim^T 

fTR^ II 

Translation : — The usage of the country should first be attended to ; that which is 
observed in the country should alone be observed. Wise men abstain from what is hated 
20 by the people ; a wise man should go by the path of the people [ i . e. follow popular 
usage]. The deities, the Brahmanas, the [notions of] purity, the [kinds of] earth, the 
water, and the religious observances of a country should not be ridiculed in that 
country ; for that is the law of that country. 

What constitutes sadachara (usage) is mentioned both by Manu and 
Ydjnavalkya among the sources of law, and the definition given thereof 
by the Chaturvimaatimatarrunl as follows: — 

' q 3TP?rr: I q'w for* w II 

Translation : — That usage which has prevailed in a country through several genera- 
tions in all classes is termed Sadachara (usage of the learned). 


30 Manu. 

In Appendix II., all the Smritis mentioned in Yajnavalkya 

(I. 4—5), with the exception of Manu and Yajnavalkya, have been 

noticed. On these last two, I have now to offer a few brief remarks. 

Manu is the oldest lawgiver of the Indian Ary as. 1 His mention hy the 

Sruti is evidence of his antiquity. From the Vedas down to the 

Puranas, Manu and his Dharmasdstra are always appefiled to as the chief 
: f 

1 Manu 1 1.7. See KulMka’s Comments, 1. 14 p. 2; Pardsara Mddhava, chap, 
i. v. 2 (MS.) The Veda itself attests to the pre-eminence of Manu. q^ 

• Translation : — ‘Whatever Manu says is medicine. * Angird (cited by Niia- 
40 kanfcha in the Samskafa Mayu^ha)— j qr gqft: qj Translation ; 

— That Smfiti which is, Opposed to the sense of Manu, is extinguished. 
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guides. Par^sara ( Laghu , Adhy&yal., rr. 23, 24, Cal. ed:, p. S, rol. II.) 
eaya distinctly ■ — » 

wfvfcm ifhT*Tp wn- H wgi'&i'&m-- mum-- II 

Translation : In the jTnVa [nge] the Manava-dffarma ; in the Treta, those remem- 
bered by Gautama ; in*the Dvapara, those by $ankba and Likhita ; and in the Kali 
[age], those remembered by Pardsara. 

There h^ve been various Manus. Sorae have been rishis , and others 
kings. The kings are 14 in number, each presiding over a cycle called 
Manavantara. The great Rishi Manu appears to be one of the family of 
Visvdmitra (Samskdrakaustubha, 1. 189, p. 2 and 1. 195, p. 102). One 10 
of the Gotras of the Kshatriyas is that of Manava. (Asvaldyana Srauta 
Sdtra, second half, 6, 15, 5, p. 885, 1 Cal. ed.) Manava appears as 
a sub-branch of the Maitrayani Sdkhd of tho Black Yajur Veda. But 
therlf is little to connect the present Manu Smriti by Bhrigu with the 
old Mdnava Dharmasdstra. The copy of Manu now published with 
Kulluka's comments is itself imperfect. More manuscripts belonging 
to different families must be collected ; and the work examined with 
the help of other Nibandhas . Having read over a large portion of the 
Mahdbharata, particularly the Vana, 6dnti, and Anusdsanika pan) as, 

I am inclined to hold that all the Smritis have drawn more or less 20 
upon this great storehouse of Aryan learning and history, and Bhrigu 
amongst the rest in compiling the present Manu Samlntd. 

From the following verse from the Skanda Purina , it will appear 
that four of the standard Smriti writers have drawn on the traditions 
of Svdyambhuva Manu in compiling their codes 

“ wf# ^ I *rrwp**r srNsrer tff^rr m: II 

Translation : — There are four acknowledged versions of the law or Svayambbnva * 
Manu, viz., those of Bhrigu, Narada, IJfihaspati, and Angirhs. 

How far Ydjnavalkya has drawn upon Manu ma)y be seen to a certain 
extent from the footnotes to the translation in Part II. There are SO 
various commentaries on Manu, namely, by — (1) Bhdruchi, (2) Visva- 
rdpa, (3) Dharanldhara, (4) Govindrdja, (5) Sarvajnanarayana, (6) 
Medhdtithl, (7) Mddhava, and (8) Kulluka ; and it would be a valuable 
contribution to Indian History to examine all these, and to edit the 
Manu Smriti, and explain its bearings as far as possible historically on 
the progress of Indian society. There are two other works known by 
the name of Manu, namely, Brihat-Manu, and Vriddha-Manu . 

1 Gurucharitra, Adhyaya 26s; also see Professor M. Miiller’s Hist, of Anc. Sansk. 

Lit. p. 370. While these pages were passing through the press, I received, froift one of 
my friends in Kh&ndesh, a few Sdtra works used by the Maitr&yani Bhahmanas in 40 
those parts. They are : — (l) Mdnava-Gyihya- Purusha-Sdtra : it consists of 2 Adhyayas, 
the first containing 23 Khandas, and the second, 18 Khandas ; (2) Vdrdha- Srauta- Sutra, 

14 Adhy&yas including chayana , Vajapeya, Rajasuya, and Asvamedha, and Vdrfiba- 
Smarta-Sdtra, 15 Adbydyas ^nd 3 other Sections ; (3) another Varaha-Grihya-Sdtra ; 
only 16 Khannas' are available and in use. • • 
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YAjnavalkya. 

I now pass on to Yajnavalkya. There appear to be four versions 
under the names of Yajnav^Jkya, Yoga- Yajnavalkya, Yriddha- Yajna- 
valkya and Brihat- Yajnavalkya. Out of these, I propose to make a few 
notes on the first. This is edited by me in Part I., and translated in 
Part II. For the purposes of settling the text the following editions 
have been used 1 * * * : — 

1. A lithographed edition by Shufdhar L&lji in the Jn£na Sangraha 
Press, Bombay, Saka year 1785. 

10 2. Do. do. by Bdpu Seta Hegishte in his own press, do. do. 

3. A quarto editiop printed at Calcutta in 1813 A. C. 

4. A manuscript belonging to Rdj&ram Sh£str(« Bodas, of the 
Elphinstone College, written in the hand of his grandfather. 

5. Dr. Stenzlers edition printed at Breslau in 1849 A. C. 

The following verses have been attributed by Nilakantha in his 
several Maydkas to Yajnavalkya. But they are not found in any of the 
above copies. 

[In the Sansk&ra Mayukha — ] 

20 tow tjwt^t *rr ll ^T?fcrr ^rrcr: wfrrym ^ n ^ 

sr TfcrPrt st II ^ ^rrsfr 5 ? ^ ^ grrar n st. V #. 8^ 

TT?®fr8T?€^tT^n^JRR5 r II Itt mRfir *r ll 

[In the Shraddha- Mayukha 1 — ] 

•TFJTRJ Tf^TPr 3TRT ^ SR ||8^|l.V 

tfawnrfaj 11 ^^#^4 ffcsr: 11 

1 1 have carefully compared my edition with the Calcutta one, and the following is 
the result : — 

Ch. I. — The number of verses here is 368, while in my edition it is 3674 - This 
difference is due to there being one additional verse in the Calcutta edition, viz., 
SO the 246th, and verse 232 being made up of three hemistichs. In regard to the 

additional verse (246th) it may be noted that it was not found in any of the 
four copies that I consulted ; and a reference to Vijnanesvara’s gloss, where 
this is not commented on, leads me to think that Vij. did not accept this as a 
verse of Y6j. The last words of Vij. in his comment on v. 245 according to 
the Calcutta edition, says : If v. 246 had been commented on by Vij., 

this gloss should have occurred at the end of that verse? 

Ch. 41. — The Calcutta edition has three additional verses as compared with my 
edition, viz., the 30th, 71st and 122nd. The first is attributed to Narada by 
Nilakantha (see Part I. p. 2 line 29 with note), and the second also to N&rada 
40 by the Vir. (see 1* 47 p. 2). So is the third by Apar&rka (see ch. ii. 1. 41 p. 1 
line 1 in my MS. copy). 

Ch. lII.^The Calcutta edition has one verse less*than # my edition, because after - 
verse 284 at oraHt one beginning with which is commented on by Vij, 
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[In the D6na-Maydkha — ] 


qfc | WTST fatfJJpanr’ll UST faqrg- 

o 5 ! *W<e?w n qrovrarirr. 11 »n# 

flppmt ^r ll tot ^ ftSw: 11 


[In the Prdyaschitta-Mayukha — ] 

^rnrrt ^tNT?pr for: ll rnrftr. *gr?r s qf^r f^r ll <rcrr ll 
|| ft3TRt 3 TTT^rfVrf q ll ir^rtf qr 


^rrvf q g^r qrarnrt 1 
11 *rerTCTftjf: sj?r f&sr: ll 

Either Nilakantha found more copious and correct MSS. of Y&jna- 10 
valkya than have been available to his successors ; or the verses may 
exitf in one o^the other three versions above alluded to. This is a 
point to be cleared up by further investigation. 


The reasons which induced me to select Ydjnavalkya from amongst 
the other Smritis for translation were two : — First , that it contained 
the origin of the celebrated commentary of Vijndnesvara, a very small 
portion of which was first translated by Mr. H. T. Colebrooke, and 
published under the auspices of the Government of Bengal in 1810. 
And second, that it presents in a small compass the summary of 
Smriti learning of the middle or second epoch. By publishing the 20 
whole of Ydjnavalkya, I wish to point out how small a portion of text- 
law is accessible to our administrators and on what a narrow basis a 
large superstructure is being suddenly raised. What is* now accepted 
by the Courts as the Mitdkshard, is a* translation # of Vijnanes varans 
comments on 36 verses of Yajna valkya chapter II., ( Dayabhaga section.) a 
the total number of verses in tfrat chapter being 307, and in the entire 
work, 1009. Ydjiiavalkya himself is only one of the numerous Smriti- 
kdrs, and his authority outside his own Sakhd is of no peculiar 
importance. 

The publication of the Sanskrit work in 1813, and a translation of 30 
the Ddyabhdga section under the auspices of Government, stamped it 
at once with importance, being an official publication. The Mitdk- 
shara, and the few other treatises which were translated about that time, 
being the only works accessible as a rule to the European readers, they 
have forced the law literature of the higher judiciary of the country. 1 

• — — 

1 1 subjoin a list of Translations prepared and published in the different Presidencies : 

Manu Smriti by Brigu [Institutes of Hindu Law, or the Ordinances* of Manu 
according to the gloss of Kulldka,] translated by Sir W. Jones ; London, 1807 [Jones’ 
works, Edition in 13 vols.] 

Jimtitav&hana’s Dayabhaga translated by H. T. Colebrooke, Esq. : Calcutta, 1810. 40 
Y&jffavalkya, chap. II. verses 134 — 149, with VijSanesvara’s Comment entitled 
Mit&ksh&r&, translated by^fl. T. Colebrooke, Esq. : Calcuttg, 1810^ 

Jagannath’s Digest translated by II. T. Colebrooke, Esq. : London, 1801. 
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European scholars too, as for example Dr. Buhler, seem to adopt the 
view that a'few publications 1 approved of by courts are alone to be 
considered as guides in setting the Hindu law. Thus, according to 
him, even so late as 1868, tho Mitakshara of Yijnifyesvara, the Mayfi- 
kha, and the Nirnayasindhu were the only recognised official guides. 
The original object of publication of the entire Mitdkshard by Govern* 
ment, and of a translation of a small extract of thirty-six verses, with 
comments, was thus apparently forgqjten, and what was nothing more 
than an introduction is now by some looked upon as the entire repository 
10 of Hindu law. In my opinion this is a grave error. Ydjnavalkya is 
one of the exponents of Hindu law; and Vijndnes varans Mifc6kshard is 
an excellent commentary thereon. But to say that it is the whole Hindu 
law, and is accepted by the people as such, is not at all correct/ In 
order to promote a more just appreciation of the study of Hindu law, 
and to correct many erroneous impressions, I have here given Yajna- 
vajkya as a specimen, and in the above brief sketch I have attempted 
to shew the vast field which Hindu law really occupies ; and further, to 
illustrate some of the difficulties which have been raised by a necessarily 
partial application of isolated texts, I have thrown into the form of 
20 Appendices some remarks bearing upon certain prominent topics of 
Hindu law. I am aware that in so doing I have not entered very fully 
into the subject ; but I have been unable to do more, both my time and 
space having been limited. It may be that in the opinion of some, some 
of the topics irfdicabsd in the Introduction may have no direct bearing on 

Dattaka Mimansa of Nanda frandit and Dattaka Chandrika of Kubera. Translated 
by J. C. C. Sutherland, Esq. : Calcutta, 1821 ; Madras, 1825. 

Dayakrama Sangraha of Snkrisima Tarkalanl&ra, translated by P. M. Wyncb, Esq. : 
Calcutta, 1818. c 

Selected verses from the First and Second Books of Ydjnavalkya. Translated by 
80 Dr. E. Roer and W. N. Montriou, Esq. : Calcutta, 1859. 

Yivdda Chintamani by Prosono Coomar Tagore, Calcutta, 1863 (?). 

Vyavahara Maydkha, Sanskrit oblong edition, published by order of Government in 
A. C. 1826 (Bombay). 

.. „ —English Translation (except of the Chapter on Ordeals) of H. Borradaile, 

Esq., published under the authority of Government : Surat, 1827 (Bombay). 

— — and of the Vyavahdr&dhynya of the Mit£kshar£ into Marathi; litho- 

graphed by order of Government in A. C. 1846. 

Smpiti Chandrika [Dayabliaga] of Devanna-bhatta translated by Kij$hna Sawmy 
Iyer : Madras, 1866. c 

40 D&yavjbh&ga from the Par&sara Mddhava. Translatecfby A. C. Burnell, Esq., Ph. D. : 
Madras, 1868. 

Va radar aja’s Vyavah&ra Nirnnya, The Law of Partition and Succession from the 
MS. Sanskrit Text of, by A. C. Burnell, Esq., Ph. D. : Mangalore, 1872. 

Dayadas-aSloki. Romanised text with an English Translation, by A. C. Burnel, 
Esq., Ph. D. : Mangalore, 18&5. * 

1 See the note p. 64 to the Marathi Digest entitled Hindu Dharma S&stra, by 
Jafiardana Sakharam Gadgil, B. A. : 1868 ; and preface p, 5. 
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Hindu law as administered by Courts. But apart from their value as 
integral elements composing the Hindu Dharmasd stra, and as such 
necessary to a proper understanding of the whole subject, they bear 
very considerably en all questions of partition, succession, alienation 
and contracts. To a right apprehension and elucidation of these, the 
whole of the Purdnic and the customary law becomes useful j and the 
publication of Ydjnavalkya becomes serviceable — first, byway of com- 
parison of what has been done, with what yet remains undone even in 
the limited work of translation, on the basis on which we have been 
going on ; secondly, ie is also serviceable as a guide to what may be 10 
called the second stage of Smriti literature. That the work of Ydjna- 
valkya as it exists is not his own production may, I think, be now 
takosi as proved. Vijnanesvara himself admits 1 that it is a compendium 
by a follower of Ydjnavalkya. Mitra Misra in the Yiramitrodaya* 
supports the same conclusion. Being a work composed in times subse- 
quent to the time of Ydjiiavalkya, the compiler of the epitome draws 
upon other Smriti writers, although his own distinctive opinions are 
chiefly advocated. From its condensed and often enigmatic style and 
for other reasons I consider this to be either the last or one of the last 
works of the second epoch in the growth of the Dharmasdstra literature. 20 

I shall now proceed to say something about Yajnavalkya, and the 
composition, chronology, &c. of the Smriti which bears his name. 

The Smriti itself, though.based on the views of some Rishi named 
Ydjnavalkya, draws upon other writers whom it nalaes, and Vijndnes- 
vara distinctly says that the mention of those ^writersjs illustrative and 
not exhaustive of the number of those to whom the Dharmasastra • « 
of the Aryas owes its origin, Erom an examination of the Ydjnavalkya 
Smriti and its comparison with others, I may* roughly state that I 
consider it to be later than Manu, Vasishtha, Gautama, Sankha, Likhita, 
and Harita, nearly contemporaneous with Vishnu, and prior to SO 
Parasara and others. It does not seem to have at any one time formed 
the distinctive basis of the Aryan law, like Manu, Gautama, Sankha, 
Likhita and Pardsara; but as bearing the impress of the leading 
exponent of the doctrines of the White Yajurveda, it formed the 
principal guide of the fifteen Salchds of that Veda. These &akh&$, as 
we find from the Charana Vyriha and other authorities, have chiefly 

predominated in the countries to the north of the Narmadd’. And 
~ ’ — ; 

1 See Vijn&nesvnra’s Commentary on v. 1 eh. 1. (Mit. ch. i. p. 1 1. 1) where he 

Mys:— WJRW *TVT: 

40 

* The Viramitrodaya in its introductory comment on v. 1 chap. i. of VajSavalkya 

»ys It ’iw q-ffo q ii rewftK hr* 
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hence the greater prevalence of Ydjnavalkya’s doctrines amongst the 
followers o'f these Sdkh&sm the Northern courts, where there have been 
Vdjasaneyi priests. The V$jasaneyins claim Ydjnavalkya as their 
great dch&rya . In this connection the following questions suggest 
themselves: — Who was Ydjnavalkya ; and when did he live ? When was 
the present Smriti composed ? 

From an examination of the Aryan authorities, it appears there 
were many Ydjnavalkyas living atcdifferent times, and that Ydjna- 
valkya, like Janaka, is the title or surname of a class, and not the 
10 name of an individual. Except on such a hypothesis, all the facts in 
reference to Yajfiavalkya and other Rishis, and Janaka and similar 
other kings, cannot be 4 reconciled. ^ 

Beginning with the Vedic period, and the Mantra literature of the 
Rig-veda, we do not find such a person as Ydjnavalkya mentioned 
therein. Nor is he found in the Rig-Brahmanas. Coming to the 
Sdtras of the Rig-veda, Yajnavalkya is not mentioned by Asvaldyana, 
one of the earliest Sutra authors of the Rig-veda either in his Grihya or 
Srauta Sdtra. The followers of Rig-veda, however, in their daily 
Brahma- Ydjna at the present day repeat the following quarter of the 
20 first verse of the Ydjiiavalkya Smriti after the initial verses or texts of 
the four Vedas (including Brdhmanas), the six Veddngas, and when 
the reciter comes to the Smritis and before he proceeds to the Purdnas i 1 
qftfNt II 

The original text of Asvaldyana has no reference to any Smriti ; and 
the above passage from Ydjna valkya has been added by the Prayoga- 
writers. Ydjnavalkya therefore did not rank amongst the great Rishis 
in the time of Asvaldyana (see the enufheration of Rishis at page 164 
of the same work). Going on to the next Voda — the Yajush, we find 
Ydjnavalkya mentioned as a cotemporary of Janaka in the Brdhmana 
80 of the Taittiriya or the Black Yajurveda. Pursuing our course further 
on, Ydjnavalkya comes prominently on the stage for the first time in 
connection with the Sukla or the White Yajurveda. 2 He is the Rishi 
of the Vdjasaneyi branch of that portion of the Yajurveda. 

In Brihad&ranyaka, an Upanishad of the White Yajurveda, Ydjna- 
valkya holds discourse with one Janaka 5 and Maitreyi. Now, Janaka 
was a king of the Videhas, 4 and a cotemporary of Rdma ancfrDasaratha. 

: . ai 

1 Asvaldyana Gjibya Sdtra, Cal. 1869, p. 160 gives the following text of Asvaldyana 
Qn which the present Bramha-YdjSa is founded : III., iii.l, — 3^ 

q^srftr m \ wmPr to 41 P i II \ ll 

40 * * Brihaddranyaka Upanishad • (Cal. ed., p. 139) Adhyaya i., Brdhmana iv., see 
Sdy&na’s note ; M. Muller’s History of Sanskrit Lit. p. 329. 

• Brihaddranyaka Upanisftad, Adhyaya v., BrdhmSna i«(Cal. edition p. 607.) 

♦ He is mentioned in the Taittiriya Brdhmana (Kanda iii, Adhyaya x, anuvaka 9, 
p. 765, Cal.) Sdy&na translates Vdidehah as the king of the country named Videha. 
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la the Vdliniki Ramdyana, the history of Janaka, the marriage of his 
daughter with Rdma, king of Ay odhyd's eldest son, is givtfn. One of 
that Janaka's cotemporaries is Ydjnavjilkya Vdjasaneyin, In the 
Brihadaranyaka U^xnishad is given the discourse between Janaka and 
Ydjnavalkya. This was intheTretd age. In the Bhdgavata Purdna, 
we find an account of the introduction of the Sukla Yajurveda which 
Ydjnavalkya brought from the sun. 1 

1 Bhdgavata Purdna : XII, VI, 73— ?6 : qjT I 

sit: || gjkggidmdiPi g^ts>gr?g?rntg> II II ggfttg.iham tfr*: I ggg- 

gfag-g^ar: gFggr-gPggrcg: II *¥ li 5fr: I 

w II II $grgf gffr afSjfsg: II aW 

altaftl g% grgr,gat flr^r: ll '«*. II 

See to the same effect the following from the Vishijm Purana : — ^TIRT: 

ffaffr ff g, II % I frFft>g: ag|t ?TT*T 

Wg I WFWJ aWES fl'SKiaHat f^ST: I ftw: TT'r'F'fgr JT^ff^TfT: TT^T I gftfrg 
ggrsFgmPFgPr I agg% gatfr ? a5F?gr gfFgPr | tjfifr gPra«1: aggts>*t fat 
fra 1 1 I g p g r g g ^ arr -agi ^ a i | gaaftg arear fr vg ggHa gg r a gg i R i ^ri c 
g HtflFqr «|(H?rg|q* gqa | gr-4 qrfit flq dRai^f*)* W I 3P-ITF aiwaa^a ffftfr- 
|fcfa%w^alpTgft*fr s>fPrt gag i aa: w qnrqaqq afraPt* I 

H’sgar gargr s>tfr;t gat frarggraar: l fr^aar agr^ara ag?* grcF i jjft<K I <ta 20 
frFftg gigfsf^r qaTwawntgr I grag^-ag^aa: arf qqc|g% qglfraq I ggpg«t 
cggrarat qgtftfftg Pagg. I Mtawr aara I afincraafr awfrr ga^aa I 
» Ifra q git agfr gat g gf=T- 1 q^gg frasift aiga^a % fta I aaafrafqfr- 
jjjmWrgf^ g rr aa; l ggrgrgrga vftor gw atflrrgg %= a wj- 

ftgga I gnPFggts.fr ^fra gr°rrgnmrg°r: i gaia gag: $Sr gi ^ffirt^dd : I 
qrgqagg w II gg= afr% artra g^iPid^gt) I gn^a-arwgrg q*ftqrqr?q% aa:" ( 
grant 1 awtaarg l T??mTfri%g^ggggnT:g%rfr: i.grfrreggg: w JftgqFtrs>Pr- ' 
gifrsraq I g r ggggggw arc aPrara frararra I g$fr arfr.*ryft' arfr gf*g a *r git I 
ott agra I gagvRt git a# g#r ggarg gfr: I gqraqrqrnmfr grPr ar¥tr ajg: l 
gjlfr IroftarPr arPr fr^if#ga | grfrrag^ wwat: a^gr’frggga: I giraptgrga?fgt% 30 
wng g gifrraig: I gwrargs g^mrar gRnFgggg^aT:" 

Skanda Purana : Nfigara Khanda :— arRa^T g|t qgf SfrrgRggftgg^ | frgf f$ 

a<-HHMig gg^di-dTirddi II aa^ft arg gFSa ggpgrat afrgg % 1 3FgFt frgrat 
^F-ggaargrrll g^nrag arfr^ag l a ?t ggr^a gtaW gg cfrgag^ g: || 

ggjar: * ftatg grfwr wfHra= I gjgfgr gag ^grg ar^R^g yaraa: ll gg ftn% 
ggarfr giggaggt frSFrg': I ffgtafrgt gratant : ggr&fgg II ggaag at fig igi^fg^ 
aa-: grgl .grpgrga g?t arg tggggg gatarg || fgrgrr gr^at ag ggrmfrfrf% ft I 
a%Str grtrat gfr- gtargnaa ll ms. 

See also Mahfibh&rata, Santi-parva, Adyhayas. 317 — 318, leaves 220 — 226.* 

v&yu -Pur&na :— srfrg^it fat sgta.- <mv^, gr*ag- 1 iaigg ?T?r wat fr®aitgr: 40 
ll*w gtfra: *$ m I atg frFgp^g amy ggrt tyi ll 

jjWfr ggg^g ^Fargafra g iw ^rf g^f rttggtfgg |i mfrgigrgtf 
^ gg^r fr t^g^gg i gj;y<iHVh i ( I f t g i g g ^g g n Itfgfr ar»frgntvrg^ #r*ggga- I 
’^w^ggg srg^frgvfrg u ffrfwgwgg gigtiargggg. ^g it I gf $g gftmgr? 
* PWI *frW: aj: II g* gRftg^fg^t ggat « rg;p ggn II 
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This bringing or introducing the White Yajurveda cannot be carried 
prior to the Dvdpara or the third Yuga. For Vy6sa divided the Veda 
into four portions in that age^ 1 Previously to that, there was one 'Veda 
•. -* — 

#ftrrr= fr^r l l^smT^mnrw 5^iPrtcirPfrTnt II #04 gr 

srwf siraf I TrtrTrt' rpfkf 3 qnnr^ppnjmk. II <f fffcrrt 

fta i mw | 3 t.!)to; nmrt vW&w II ■■■■ , . 

j *m*rfffa mnfr : l j irmift II rimtiww- 

vff I strctpi rnmn; Tfr li Trpt'ri msR: ^^ 5 * 

fwfr »rk I ?it frfam inm ?r& wwifinr: II ^ w<T: I 

10 iiT’TT’t tRTk Tkto jkkrr? snrifkr.. II fnifa? ^nr^itr'^R- farm vshtPr: I q^rfff f^r 
$r *■■ 'fgcPTif n^zll rr&rffrt fl kqrrtrf i%^rfrRT: | «pt: $r?rr gk- 

«r»rr< II Tfr vpf *r?rapf ^i^rr ikWT: I fT^Nf^rk || wr n?r- 

f^rr^ *nrf*r?f<T I ’Mcrsr <gt f% tt f^F^kT ll ??q* >=r^Vr 
tttt: | rr^^fTT % ffsrenwr: ^rit: ||qm^% wrfcsn srsrft^ = 1 srsRfnr- 

?fT 5 ? 7 # sftTPT II ffrsqr sTW^T^S^ feR’^fTT 'IfT'T iff I SPT^T ^ TT^frer- 
TP 5 PT= II 

: fl: I tTT W ■Jf'Ntfl'f J TTW 5 r?^% ; r tft’TfTT II 3TTT : TPPTT* 

f?pr | <rWTr?fnr: m il-sTrikT^ s*IK *krc; kwtt- 

i TTr^kk fTTpr qrrrcfrckswr 1 1 Trrrr?q- tt *FFk r%«rrwrffrsft 1 1 <j$- 
20 ^ srrrpfr ^Rp^prr w tT^ II <k «t trrfcr^k frTfnwkr^ | sfare tr 

<rs<f gktfkft II JT’SFi^r’i^rr tT^Nr^jj; fikkrerc; I fon*pf *rfmrt *rkrrt k^- 
«srftr ll wim: || 

'rerrtfi'ikg' H^Prrr- qik shthi tttt <tp* 3 rnp?r frvjpnT: || ^Tfnr qlt- 
unw^r *nrw!.l ?r^fa tffcrrrTt Aftpw-. n *k<Tikr ?kr% kw 

5 kn sktffcrr-. | k»rr%^ W ^pkt >i|^ II ^t^rr ^T=em^r ?n- 

Ptw: | ^mTRk^Nrprt srvpf: || ^^TPrffteprpntfSn wr. I arkft- 

‘ nk: HT^tRt ^rTTwr^f ?r ll ffflrn^rf^rf fi?rr: II 

ksf 55^1?^% | «n* tTW ^ hti^t: ll 

srsf *rraTFTinmm^!T I ^T^rr^k «l ir^q^ *r ll <T^grF: tr^qn 6 f 
80 I sftftyr w+ift st^tt srsrkrpr: II <m: tr ^jnrrTsn^ q^rrpRitstr: i ?r^- 
*rcr*tf%OT»a»TrTr ^kstll^rr qrk i mr^ t 4 ^sjprn^^^lfrrk <t^ tt! {&■■ t&fft 
^srrnk II 3 wctpt ^rnr^^rpr l im% jn^Rr kr %^r ^ II 

arwTPT rfmk fPTk Trf3r%HTsi | srsrr?^ j W°fr ^rr^TTrr^ wn- II 
s ^rrrr- trjrrT^r: II (MS.) 

1 Bhagavata Purana, Skandha i,, Adh. iv,, vv. 14 — 24 ; leaf 10, p. 2 and 1. 11, p. 1, 
ffnk *PT-pk «ffi% a i m<k 1 3 ^: TrmTrkk ^ra^rt ll \v ||*t ^ r^nk^rr- 

TT?qr 3 k I ftfirckTr vkk || \<v || qumr: x rft : 

I 5 %^ II II HfrkrrpiJ ^ HRRt Trkrrra- n 

I arvTVRTik ^km 5 *Ti 11 ll snrkfw ^rr 1 

40 *rr-^ fmk^Tk II \c II ^rjfk wrt 1 «rc:W 

irtr^ II ^ II Tr^rwARPikNirr ^rw^rtr I ?krrag*W ^ 

II \° ll 5nrkr^: «r»kr s|f*nt: afn%: ilrr«im^rf%sRktiif- 

«nffr II n ll am1flF<«TRr*/f ««H 3k 1 y ktWHiwH f fkrr ?r fkc$«r= ll II 

IT <r?T ’inTk KTm^rrvr | ftr 4 .- II II 

wr >r»m fm- f <m?rnT: ll 11 
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alone, and one sacrificial fire. 1 The Ydjn avalkya, who belongs to the 
Dvdpara period, even if he were one and the same Ydjnavalkya as the 
expounder of the White Yajurveda, could^not have been the cotempo- 
rary of Janaka VidSha and Rdma Dasarathi. The Ydjnavalkya of the 
Dvdpara must have lived after the Dvdpara Yuga was well advanced, 
for it is then that the fourfold division of the Veda is said to have been 
made. Whereas the cotemporary of Janaka Videha lived in the 
beginningof the Treta period, foi^it was at that time that that Janaka 
flourished. Again, another Ydjnavalkya is mentioned as learning the 
Yoga from one of Bdma's descendants. (See the Bh&gavata Purina 10 
ix., xii., 4.) This prince's pedigree stands thus 
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This Hirdnyandbhah studied, it is said, the Yoga from Jaiminf, one 
of the first disciples of Vydsa and the author of the Purva-Mlmdnsi, 
and taught it to Ydjnavalkya. 2 Again, Ydjnavalkya officiated as 
Adhvaryu at the great Rajasuya Yajna kingly sacrifice of Yudhishthira. 3 
And from the different officiating priests engaged in the ceremony 
there is reason to conclude that the Ydjnavalkya who iptroduced the 
White Yajurvdda was then the Adhvaryd; for all the followers of 
Yydsa to whom the different Vedas vfere Jirst taught by him, are 20 
named as officiating priests — Vydsa himself acting as Bramhd.* • 
^ » 

1 Fhagavata Sk. ix. Adhy. xiv. v. 48, leaf 26. » 

w qq arr I ^ ll 

On this Sridhara observes : — 

grr fwgrr infror ^hsnjcT: w ^ ^ wrw w 3Tf?r*Nr 

1 Bh&gava Purfina, IX. xii 1—4. 5PT; I 

ll \ ll <rapr: | <rwr 

$ftpNI*llftraT‘ qrw^ri^'iiyfT: 1 4W H l ry pjRf Il»il 80 

~ 8 See the ^falidbharata, Sabhd-Parva, XXXIII. 35, leaf 37, page 1. 

* Id., page 1, leaf 3, # vv. 26—37. 

I l rr>t^T trn^T s 5«r«r^' 11^ ^ll 

I ?HNr: ll || ^ 

* rcrnrrPr ?^T^r’q-^r: ik<: || 3ift*nrrv 

*1*4^ l^nr ft 1 frw? 5^r wwt II x*. Ilre?r%ft#jrir js*rripr- 
Brcfs n i^a^ra Tfr^r ^ jnfsmr«rar IK® h wfapiv | 
^<^^^it3rRtfwt*r ll u II TO^prsnm# ^ f<r l«rc^rg>tf- 

^ h ^ h irfttqprftrreVNar: l^rPr* 
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Y6jnavalkya again is spoken of as discoursing on various religious 
and philosophic topics with Yudhishthira after the conclusipn of the 
great battle at Kurukshetra.i 

f. 

Thus we have several Ydjnavalkyas, one cotemporary with Janaka- 
videhi, another mentioned as studying the Yoga from the 4 7th prince 
after R&ma, a third officiating at the Rdjastfya sacrifice of Yudhishthira, 
a fourth studying under Sdkala, cursed by Sakala and blessed by the sun 
with the gift of expounding the White Yajurveda. This last is noted in 
the Purdnas as having had two wives: — 1, Maitreyi, and 2, Kdtydyan^ 
10 By the latter, he had a son named Katydyana, who is said to have com- 
posed Sutras to expound the White Yajurveda. Other Ydjnavalkyas too 
are noticed in the histories and the Purdnas. Which of thepe Ydjiiavalkyas 
is the author of the Ydjnavalkya Smriti ? Is any of the above Y^jna- 
valkyas the author of that code ? I am afraid answers to both the 
above questions in the present state of our knowledge must be very 
indefinite and unsatisfactory. There is nothing to show that Ydjna- 
valkya, the expounder of the Sukla Yajurveda, is the author 
of the Ydjnavalkya Smriti ; nor is there any reason to believe that he 
and the cotemporary of Janaka Videhi are one and the same person. 
20 One Janaka is directly mentioned in the Taittiriya Yajurveda, 2 whereas 
Ydjnavalkya is not ; and as the second division of the Yajurveda was 
evidently promulgated at a later stage, I take the Yajnavalkya, who was 
cotemporary with Janaka, to be different from the Ydjnavalkya, who 
was a pupil of Jaimini by one account and of Vaisampdyana by another. 
This will also agree with tfie account which makes a Ydjnavalkya 
c receive his yoga-vidyd from a prince seventeenth in descent from Rdma, 
the son-in-law of the above Janaka. • 

The story which connects Ydjiiavalkya with Kdtydyana is also useful, 
as Kdtydyana is stated to have composed the Sutras which expound 
30 the ritual of the White Yajurveda. The positive age of the Ydjiia- 
valkya, the expounder of the White Yajurveda, is uncertain ; but from 
the style of that work and that of the Yajnavalkya Smriti, it is 
clear that they are not the works of the same author. In the Yajnavalkya 
Smriti, Ydjnavalkya himself is mentioned as one of the Smriti authors. 
But from this circumstance alone no safe inference can be drawn. For 5 
the practice of writers mentioning their own names in thei» own works 
- * • 

IWr. II w II m l s*rrer spt*|r^ 

IU* || I%&r 5 twr iumi 

vtat <pnr*fp»r l Ww II % 3^- 

40 I wtfrfr wn. II ** II 

1 Mah6bh6rata $&nti-par *a (xii.) Adhyiya cccix— cccjvii, leaves 213 to 221. 

9 See note alicJVe p«g£lii and Sayana’s Comments thereon, 

8 See pp. 158, 159," itftte 2. 
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is very old. That ho was some follower of the Ydjnavalkya school is 

accepted by Vijndnesvara and Mitra Misra. 

The teaching of the doctrines of Yoga ii^ this Smriti to a considerable 
extent also distinguishes it from other Smritis. 

As regards the time of its composition, much cannot yet be defini- 
tively said. A portion of this Smriti occurs in the Agni Purina. 1 
The whole of Chapter II. of Ydjnavalkya is thus reproduced. The only 
portions from the first chapter whi^h are extracted are those which refer 
to Sraddha and Vinayaka Sdnti. The first extract is put into the 
mouth of Pushkara and the rest into that of Agni. 10 

In the Garuda Mahd Purana, however, the first and third chapters 
of this Smriti, oj considerable portions of them, are found almost entire. 2 


1 Ydjnavalkya. Agni Purdna. 

I. 228, 270 Ch. 163 pp. 150, 154. 

I. 272 to 293 Ch. 265 pp. 470 to 471. 

II. 4—67 Ch. 252, v. 33 (p. 410) to Ch. 253 (p. 416). 

II. 68, to 203 Ch. 254 to 25(3 pp. 41G to 428. 

II. 204 to 307 Ch. 257 pp. 430 to 437. 

4 The following would be a rough sketch of the comparison of the Garuda Purana 
and the Smriti texts : — * * 20 

Garuda Purdna. Ydjnavalkya. 

Ch. I. (of that portion where the 

dialogue begins) Ch. I. vv. 1 — 13. 

Ch. II Ch. I. vv. 14, 50. 

Ch. Ill Ch. I. vv. # 51 — 89. To tjiis are added an 

opening lffemisticli and a closing one. 

Ch. IV .Ch. I. vv. 90 — 189 ; some of these are 

• omitted, and the last hemistich is 

new. • 

Ch. V Ch. I. vv. 190, 197, the first and the last 30 

hemistiches are added. 

Ch. VI Ch. I. vv. 198— 269*. The first hemi- 

stich is new. 

Ch. VII Ch. I. vv. 269|— 293|. Some verses 

omitted, and the opening hemistich 
is added. 

Ch. VIII ....Cli. I. vv. 294 — 307^. No addition; the 

last two are omitted. 

Ch. IX. ...Ch, III. vv. 45 — 55. The last two verses 

are omitted. 40 

Ch. X Ch. III. vv. 56-59, and v. 205. The in- 

tervening 145 verses are omitteS. 

Ch. XI Ch. III. vv. 206 — 218. There are omis- 

sions, and the verses do not literally 
- agree, though they do so in sub- 
stance. 

Ch. XII ...Ch. III. vv. 219 to 328. 

Ch. XIII. Ch. III. vv. 1 — 44. Several* verses are 

omitted. 


x 
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It is strange that a great part of the present Smriti of Ytjnavalkya 
should be thus found in the Garuda Purina. It is to be no ted k however, 
that the whole of the second chapter, and the concluding portion of the 
first chapter referring to the duties of a king anc^ the disquisition of 
Y & jnavalkya on the nature of the soul under the head of an ascetic's 
duties, are not met with in this Purana. As regards the portion that 
does appear, it is divided into thirteen chapters, each chapter as a rule 
corresponding to one or more sub-headings of a chapter of Y&jiiavalkya 
as given in Part II. Some chapters comprise more than two sub-sections# 
10 Each of the chapters in the Garuda Purana corftains a preface and a 
conclusion consisting generally of not more than a hemistich, which are 
not found in Ydjhavalkya. This circumstance of common verses 
suggests two hypotheses — first, that the original edition of the digfist of 
Ydjnavalkya is represented by the Garuda Purana, while its present edi- 
tion as we have it, and such as was accepted by Vijnunesvara and his pre- 
decessors in the Dharmas&stra line, represents the same as supplemented 
by the addition of the portion on Vyavctltam as we find it; and the 
second is that the author of Garuda Purina, instead of incorporating the 
whole of the Smriti, borrowed only such portions of it as he considered 
20 of importance and interest to the public. The circumslance that 
Vyavah&ra is undoubtedly a later development than Achara or Praya - 
schitta , lends some countenance to the first hypothesis. But for more 
reasons than one I cannot accept it as the correct one : because I. — The 
present Smriti divided into three chapters has been accepted as a com- 
plete, work from ihe times of Apar6rka and Siilapdni at the least ; and 
c now to accept the hypothesis under consideration would be to invest the 
Garuda Purina with ati antiquity to which, on the facts now before me, 
it seems to have no claim. II. — The express mention 1 of Ydjnavalkya's 
law being incidentally introduced into the Purina renders* it almost 
30 certain that that Purana borrowed such materials as were then con- 
sidered important from the first and the third chapters of the digest- 
maker of Yijnavalkya. Any little doubt whi'ch might otherwise remain 
on the point is removed by the evidence of language, namely, the 
utter dissimilarity between the diction of a Purina and that of a digest. 
Ill, — The omission of the Adhy&tma Vidyd (science of the soul) portion 
of chapter III., and of a few verses in eaoh sub-heading remains un- 
explained on the first hypothesis. # 

It sbeing thus my opinion that Yijnavalkya's digest is prior 
in point of time to the Garuda PurSna, the fact of only a part of that 
40 digest being narrated in reply to an enquiry which demanded the whole 
of Yajnavalkya's Institutes® is explicable only on the supposition 

1 As indicated by the words 3TTW (so laid ^djnavalkaya), repeated at the 

beginning of each chapter. 
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that in the time of that Parana, the Vyavahdra portion was considered 
either a yibordinate branch of the Dharmasdstra , or had been super- 
seded by other works expounding the traditions which governed the 
people since the composition of the Ydjtiavalkya Smriti. The same re- 
marks will Jjo a great extent apply to the occurrence of the Smriti in the 
Agni Purfyaa. Both these Purdnas favor the Vaishnava creed, and as 
such have a large following in those parts of India where the White 
Yajurveda itself would claim greater prevalence. 

The antagonism between the Vdjasaneyins and the other followers of 
the Yedas is a fact recorded by past and current history. Its origin 10 
is traced to Ydjnavalkya^s quarrel with Sdkala and Vaisampdyana. The 
stu<^ of the *White Yajurveda has how considerably declined ; and 
although numerically the Sukla-Yajurvodins are a large class, they are 
generally comparatively illiterate, and in the performance of their 
priestly duties they are obliged to leave everything to their Dravida 
agents at such places as Praydga (Allahabad), Benares, and Gaya. 


I shall now make a few remarks on the Nibandhas (treatises or 
digests), and TUc&s (commentaries). It would be great service if 
some student of the Dharmasastra would trace and Vrite a history of 
the different Nibandhas (Treatises) and Tihds (commentaries);* For 20 
these are now the repositories of our customary law, after the Smritis 
and the Purands. Mr. Steele in his “ Summary 8f the "Law and Cus- 
toms of Hindu Castes within the Dekkan Provinqps subject to the 
Presidency of Bombay, chiefly affecting Civil Suits, ,n gives a list of # 
Sanskrit books composing tlyB Dharmasdstra.* He names only 24 
Smritis which I have not repeated here as they are already included 
in my previous lists. One mentioned by Mr. Steele as not obtainable 
in Poona — namely, Kokila, does not occur in Stenzler’s list, but it is 
found in this Presidency. Tho other works — such as either Nibandhas 
or Tthas — I have thrown into an alphabetical list, 2 and have affixed 30 
a few cursory remarks against some of them. The spelling has been 
changed in conformity with my general plan. 


1 Bombay : 1827. 

Dharmasdstra works mentioned by Mr. Steele as being available at Poona 


Asaucha-nirnaya. 
ASaucha-sekhara. 
Arcbd-6uddhi. 

A&val&yana Bhashya. 

Bo. Kdnk&bhdshya 
by Sankara- 
endrya. 

Do. Vyitti. 

- Bo. (another version; 
Apastamba Tlka, by 
Dhdtasvdmin. 


A^h^ra-Ratna.. 

Ach&rftrka. 

Ahnika- K amal &kar a . 
Ahnika (Bnattoji). 
Ahnika- Nirnava. 

Ahnika (Nagojibhatta). 
Uddyotas (12 divisions by 
^GAg4bhatta). • 

UjjvaU. 

Upavydha Bhdshya on the 
Charana Vytiha. 


I have a MS. of Mahi- 
ddsa’tt Bhashra on the 
Charana Vytina. But 
it is not termed Upa- 
vyuha as Mr. Steele 
calls it, although from 40 
his description it 
seems to be the same. 

Ijjkddasl-nirnaya. 

It is a generic term, and 
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therefore unmeaning, 
as the nhme of an in- 
dividual work. It is 
indeed not unusual to 
cite passages under 
the name of only. 
But in all those cases 
the meaning of that 
abbreviation is not 
JO ambiguous to the na- 
tive reader who makes 
out from the context 
which kalpa sutra is 
referred to. Again 
Anantadeva in his 
4rauta Prayogas ab-, 
breviates Kalpa-sara 
Karika into Kalpas. 

Karka Darsana. 

20 Karka BhAshya. 

Kalpa Ratnavlai. 

Karraavipdka. 

Karma Vipak&rka. 

Kalpataru. 

Kalanirnaya. 

Kdsinatha Bhashya. 

Kalatatvavivechana. 

Kalanirnaya Prakasa. 

Kala-Madhava. 

30 It treats of the tifne pro- 
per for the various 
religious rites and not 
of Vratas alone. 

K&lanala(?) r r, 

Kasi-Dikshit-Ahmika. 

Kullukabhatta. * 

I agree with Babu Sha- 
machurn in thinking 
that he was a GaudJ 
40 Br&hmana instead %f 

a Karnatic one. 

Kritya Ratnavalf. 

Gadadhara Bhashya. 

Gotra Pravara Nirnaya. 

Gopinatlia-bhatti. 

47 Gotra Pravara Nirnaya. 

Govinddmava. 

It appears to me that 
Steele had the com- 
50 mentaryof Govind raja 

on Manu in view. 
The Govind&rnava is 
a digest which has 
been ascribed to Na- 
raftimhaby Shamchuru 
Sircar (see his Vyavas- 
tha Chandrikd Sans- 
krit preface p. 15). 

Grihy&gni-s&gara. 

60 Chatur-vimdati Smriti- . 

~ Vvfckhy*. 

The author il 
Dlklhita, 


Chularee (?) 

Charana-vytilia. 

Jayasimha Kalpadruma. 

Jayar&na Bh&shya. 

Jayasimha Pratapa. 

Jdtiviveka, large and small 

Jivat Sraddha Paddhati 

Titlii-Nirnaya Bhattoji- 
dikshita 

Titlii-Nirnaya Gangar&m- 
bhatfca. «* 

Tryambaki. 

Trimsat sloki. 

Datta Mimamsi. 

Mr. Steele says : “ This is 
a work well known in 
the Carnatic coun- 
try,” but he does not 
mention its author. 
The work mentioned 
by him was not in use 
in Poona. The one 
here mentioned may 
therefore be the work 
by Vidyaranya under 
this title (see Sham- 
churn Sircar’s preface 
to Sanskrit Vyavastha 
Chandrika, p. 19). 

Datta-K a ustubha . 

Day a Vibhaga. 

Probably that of JImuta 
Vahana. It is strange 
that the account of 
this work should be 

. sfmeagre. 

Dana Khanda. 

I know only of one Dana 
Khanda, narflely, that 
of Ilemadri. But it 
does not treat of 
Vratas. 

Danaehandrikd. 

Dinakaroddyota. 

This is a repetition. 
The name of the 
author is unintelligibly 
given. It is G'aga- 
bhafcta, otherwise 
called Visvesvara. 
Dvaita-nirnaya. 

The \vork treats of knotty 
points in Dharma^is- 
tra, and not f of the 
individuality of things 
as distinct from the di- 
vine spirit.’ Evident- 
ly Mr. Steele was 
misled by the title of 
the work, and waote 
bis remarks without 
having a look at its 
contents. 


Dharmasindhu. 

Dbarma Pravpijti. 

Its author is N&r&yana 
Bliatta. 

N arpim h a- Pratdpa . 

Nak-Pooshp maria. 

I can make out nothing 
of this 

Naga-deva- Krita- Ahnika. 

This same work appears 
again as Bhattoji 
Krita Ahnika (sup. 12), 

„ strangely it is stated 
here to be 700 years 
old while on p. 13 it 
is put down as 300 
yeayj old. 

Ndrdyana-Bhatti. 

Nimaya Dipika. 

Nirbandha Siromani. 

Nimaya Sindhu. 

Nirnayamrita. 

Nan dard j a Krita. 

Nrisimh&rchana Chandrika 

Pariksha Mitrodaya. 

Parasurama Pratapa. 

Purusliartha-Chintamani. 

Purta Kamalakara. 

Pungtee Aradhava. 

The name is unintel- 
ligible. 

Pravara Manjari. 

P r ft. yoga Darpuna. 

Prayoga Parijata. 

Prayaschittendu-^ekhara. 

Prithvi Chandrodaya- 

Samaya khanda. 

This is repetition (p. 13). 
Prithvi-Chandrodaya. 

Baudhayana Tika. 

Better known as the 
Bhashya of Bhava- 
svdmin. 

Bhaskara (?). 

Bhargav^rchana DIpika. 

Bhojana Kutuhala. 

Mayukha. 

It is not correct to say 
that the Mayukhas 
are of chief notoriety 
in the Carnatic. 

Madana Parijata. 

Madanapala is the name 
of the king under 
whose auspices Visve- 
6vara composed * the 
work. The king was 
a Jat by caste. 

Mahesa bliatti. 

| Madana Mah&rn&va. 

Madana Eatna. 

Mddhava, 
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According to Babu 
Sharachurn it ia a 
Maharashtra work. 
Matfidatta Bhdshya. 

Mitnk shard of VijSdrfbd- 
vara. 

Medhdtithi. * 

Rdmdrchana Chandrikd. 
Rama Vdjap£yin. 
Renukakarika. 
Rudra-Paddhati. 

Vasudevi 
Vidhana-Parijata 
Viramitrodaya. ® 

The work is said to be 
so old as 600 years, 
on what authority it 
Sloes not appear. It 
treats of Vyavahara 
Achdra, and as I am 
informed of Prayas- 
chitta also, but I have 
not yet come across 
the last division of the 
work. 


Vratarka. 

Yratardja. 

Vrata-Chandrika. 

Vrata-Kaumudi. 9 

Vyavahdra-Mitrodaya. 

Yvavahara-Sekhara. 

Santi-Kamalakara, 

sara. 

Sikshd-Ilhashya 
Sudra Kamalakara. 
Sankara-bhatti. 

Sapindya Nirnaya. 

^-——(Another work) 

Sapindya Pradlpa. 

Sara Sangraha. 

Subodhim. 

That its title alone 
should be known in 
Poona goes to show 
that Vijuanesvara or 
his commentators did 
not enjoy the impor- 
tance with which they 
are now credited. 


Survaruna Samvdda. 

Samskdra Hatha. 

Samskdra Kaustubha. 

Samskdra Sdra. 

Sannydsa Paddhati. 

Samskdra Ratnamdld. 

Smarta Vishnuekadsi nir- 
naya. 

Smriti Darpana. 
Smrityartha-Sdra. 

Smrityartha Sangraha. m 
Smrityartha Sara. 

Smriti Kaustubha. 

The contents given are 
incorrect. The vrork 
refers to Vratas alone. 
Ilarihara Bhdshya. 

It is a commentary on 
the Sutra of Katyayana. 
Hemadri. 20 

(12 divisions). 


The Khandesli list gives the 4 Vedas, 18 Smritis, 11 Upa Smritis, 18 Puranas, 4 
l)pa Puranas, the Ramayana, the Mahabharata, and 5 works on Vyavahara, namely, 

(1) Vijnancsvara, (2) Mayukha, (3) Uddyota, (4) Mtulhava, and (5) Prutapust 
kliund (?) What the last was it is hard to say. The name is badty spelt. It may be 
one of the divisions of Hemadri or Paraaurdma Pratapa. f 30 


Works not contained in the above enumeration but mentioned by Mr. Colebrooke. 
(Seepp. 24, 25 of Steele’s Summary.) 


Three (?) CJhintamani of 
Vachaspati Misra. 
Dayakraraa Sangraha. 
Daya Tattva. 

Ddyabhdga — Three Com- 
mentaries on the. 
Dayanirnaya. 

Dayatattva, Commentary 
on the. 


JMpakalika. 

Dharmaratna. 

Dharnidhara’s C<ftnme%- 
tary on Manu. 

NandaPandita’s Comments 
on Vidbnu Smriti. It is 
called Vaijayanti. 

Nyaya Sarvasva. 

Balambhatti. 


Vtoada-cliandra. 

V ivada-Ratnakara. 
Vyavahara- Ratnakara. 
Vyavahara-Tilaka. 

| # Vyavahara-Tattva. 
Smriti-Ratnavali. 
Smriti- Chandrika, 
Ilaradatti. 


40 


Works referred to by Mr. 
Preface to the Translation o 

Achdrya Chandrika. 
Kalpa-druma. 

Kalpa-latd. 

Kamadhenu. 

Kulluka’s Commen ts on 
Yama Smfiti. 
Goyxchandra. 

Grahesvara. * 

Chhandoga ParidishfcA 
Jitendriya. 

Dayarahasya. 

Dvaita-nirnaya of Vdchas- 
pati. 


Colebrooke, and not noted b; 
the Mitakshard.') 

Dvaitn Parisishfca. 
Dharesvara. 

Parisishta Prakasa. 

Pandita Sarvasva. 
Pratltakshara. 

Prndipa. 

Balardpa. 

B rah m ana Sarvasva. 
Bhavadeva’s works. 
Bhaguri’s Comments on 
Manu. 

Murdri Misra. 


Mr. Steele (see Colebrooke 1 s 

Ydjnavalkya, Visvartipa’s 
Comments on. 

Ydjnavalkya, Devabodha’s 
Comments on. 

Vivada Bhangarnava. 

Vivadasdrdnava. 

Vivadaroavaseatu. 50 

Sraddha-viveka 

Smriti-tattva. 

Smriti-Ratnavali.* 

Harihara. 


Additional works mentioned by Mr. Shamchurn Sircar in his Vyavastha Chandrika : — . 
Apardrka. • this name at Calcutta, # Ananta JDeva on the 

but I find it is only an • subject ; the Calcutta 
extract from the Sam- publishers name it as 60 

skdra Kaustubha of a * work of Ananta* 


Dattaka Didhiti. 

A work has been recent- 
ly published under 
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Appended is a list of the 484 authorities quoted by Kamaldkara in 
the Nirnayasindhu alone » 


w 


20 


30 


40 


50 


«0. of 
« References 


Agastyasamhitd 

^8“ 

Agmpurana 

Angiras 

Andavila 

Atri , 

Adbhutasdgara 

Anantabhfttta 

Annntabbdshya 

Aniruddbabbatta 

Apararka 

Amarakosa /. 

Achdrapradipa 

Acharya 

Acharyachudamarii 

Adipurana 

Adityapurdna 

Apastamlia 

Apastambasutra 

Ayurveda 

Arshtishena 

Asarka 

A^auchaprakasa 

Asvamedhika 

Asvaldyana 

Asvalayanagrihya 

Apastnmbabhashya Arthasan- 

graha 

I’sanasamhita.......^ 

Uttnrakhanda 

Udiclii 

Riksbochchaya 

Rigvidbdna 

Risbyasringa 

Kanva 

Kdpardikdrika 

Kapila , 

Kdlikd 

Kalpatam 

Karkabbdshya 

Karkdclidrya ... 

Karmapradipa 

Karmopadesini 

Kadyapa 

Kdthakagrihya 

Kdtydyana 

Kdtydnastitra 

K&madhenu 


5 

2 

13 

27 

1 

22 

2 

10 

1 

1 

106 

1 

1 

5 

3 
5 

22 

36 

4 
2 

1 

5 
1 
1 

57 

4 

1 

3 

1 


1 

11 

14 

5 

3 
2 

16 

30 

2 

7 

1 

1 

10 

4 

100 

6 
6 



No. of . 
References. 

Kdmartipanibantfha .... 


Kdmika 


Kdrika 

7 

Kartikamabatmya 

..A.... 5 

Karanatantra 


Karsbndjini 

23 

r Kalavidbana 

2 

Kalakaumudi 

1 

Kdlaviveka 

1 

Kaladarda 

58 

Kalikapurdna 

17 

Kalottara 

2 

Kasikbanda .C.. 



Kedavasvamin 


Kaideva 

q 


3 

Kaurma 


Kratu 

6 

Krivasara 

3 

Kriyanibandha 

12 

Gabhasti 

1 

Garga 

39 

Garuda 


Gargya 

18 

Galava 

16 

Gurjaras 

1 

Grihvakarikd 

10 

Gyibyaparisishta 

12 

Gribyasutra 

1 

Grihyasangraba 

1 

Gobbila 

30 

Govindarnava 

1 

Gaudas 

54 

uubuiibandha 

11 

Saudarvuncha 

1 

Gaudamaithila 

2 

Gautama 

37 

Gautamayakhyd 

2 

Gautamitantra 

1 

Chandesvara 

8 

Chaturvimsatimata 


Cbandrakalikd 

1 

Cliandraprakasa 

2 

Cbandrika 

38 

Cbandrodaya 


Chamatkdrakhanda .... 


Cbamatkdrachintamani . 

1 

Cbintamani 

1 

Chyavaga 

2 


bhaOfca instead of An- Dattaka Cbandrika of Manvartha Chandrikd. 
antadeva as the author Gangddeva Vajapeyin. Varadaraiiya. 

of the Samskdrakaus- Dattaka Mimamsd of Vi- Vivdda tandava. 
tubha is invariably dydranya Vyavahdra Kaustubha 

called, and this is apt Dattaka Dipaka. Vyavasthd Darpana. 

A to mislead the reader Dattaka Kaustubha. Vyavahdra Kala of Bhava* 

w in the first instance. Kdnda Pandita’sCommenta o deva. 

Dattaka SiddhdntacnafijaH. on Pardsara. Sarasvati Vilas®. 

Dattaka- tilak a. & A Paradurama Mddhava. Smriti Samuchchaya. 

Dattaka-Bhdshana. v Paralurdma Pratdpa 
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No. of 
References, 


No. of 
References. 


Chbandoga 

Chhandogaparidishfca 

Chhdgaleya... ... 

Janaka Jl 

Jamadagpi 

Jay ant a 

Jaydrnafa 

Jdtukarnya 

Jdbaladruti 

Jdbdli 

Jimtitavdhana 

Jaimini ? 

Jndndrnava 

Jyotirgarga 

Jyotirndrada 

dfyotirnibandffa 
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In order to find outfwhat works are factually referred to by the Sds- 
tris in several parts 1 of this Presidency, 1 addressed them on the 
subject, and from their replies the annexed table has been prepared, 
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I cannot say that the above list is exhaustive. Many of my 
references have still remained unanswered. A separate publication 
would be required to review historically ancl critically the Dharma- 
sastra literature of these parts. # I offer the present instalment of my 
labors, with a view to indicate the wants in this direction, so that more 
enquiries may bo made, and greater care and caution exercised in 
expounding the Hindu law, aud describing a particular work or works 
as authorities often on second-hand information which there are no 


means of testing. 40 

Thus the Mitdkshard of Yijhdnesvara is only one of the commen- 
taries on one of the many Smritis. This has not been fully trans- 
lated. As I have said before, out of this commentary, a small portion, 
namely, that on 36 verses is all that Colebrooke rendered into English. 
His translation itself "requires revision and examination. 1 Tho work is 
one limited in its scope and of a speculative character. It is jot like 
the works of Hemadri and Madhava, and of the Bhattas which extend 
over the whole field of Dharmasdstra, and which are the daily guides 


1 A comparison of four different editions of the Mitdk$har£, and a cursory exa- 
mination of Mr. Colebroobe’s translation of the 36 veites with comments, have filled 50 
a small volume of remarks and corrections. 
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of the people. Up to the year 18G3,, when the S&stris were attached 
to our courts, they used to consult all current Work«1p$l3 usages; and 
yet they would often naturally quote those whioh JRT0U0* either 'printed ^ 
or lithographed, especially tboso under the phlaril of .Qoverttment* 
Works like the Mitdkshard, the May rikha, ‘ the ^ramitrodaya, the 
Blidgavata,Manu-Smrifci, and the Dliarma Sindhu and the Nitijpyasmdhu, 
and such like were more often brought into requisition than qjbliors, but 
| the Currents of popular usago were as a rule kept up by a staff of men, 
wKo Were displaced on the establishment of the High Courts on 
grounds which do not appear to mo to bo sound and sufficient. To 
*8tty that the Mitakshara or any other similar treatise is decisive 
* of Hindu law is, in my opinion, completely to ignore the history and 
growth of the Hindu law itself. Again, its sharp division, first into 
two schools, and now into a larger number, is a pure European itfea. 
The older treatise-writers notice in some instance^ a division between 
the opinions of the Eastern anil Southern communities ; but 
further than that, there is no warrant for constructing so many 
schools of law as it is tho fashion to call them. The demarcation 
which is now being attempted is a work of very late growth, in many 
20 instances within the last few years. Tho fir&t Privy Council Judg- 
• ments divide the Hindu law into tho Ben ires and Caur or Bengal 
schools. The mofc natural divisions would have been the E istern and 


the Southern. Tho Brahman community itself which follows tho 


Vedas is divided into two groups, each having five sections . All these 
again are divided into Sdkhds (branches) which follow tlieir several 
, Sutras. But in the* matter ^>f Vjpavahar.i, there* is no binding Vyuvahara 
followed by the people who go according to their customs. 
- Bferice the observation <jf M4dhava that Vara ar«i, including V yavahara 
V Acliara, laid dowi* that the king should protect the oarlh by 
WDharma.i 

1 The whole passage from Vynvahara Madhnvn runs as follows : — 

3TfT 5TTK: II H?: II q^TTFKW'FFq- 


qrftq= II fr^r q tfr qrfa qmc 1 1 q£ w wq?rr: qqn?r || few- 

frr?3 wqrt?qqnr I gw q^qw^flqrr: I 

SWT: SRrffT II rRJTSt ’STTOMtowI fWT^T *T- 


ararfa'frqft II erciq‘if J r qfeqfitf?qr? n w qift: qt^w q-fcrq | wfaq 


I'ifrtrrr qv sqqfrr: q fit am qqRicqrr^ sqq*rmrqm4qqiqq?q qmrc : ^ 
; l^irr wr qn^ftiff q qwrtf o^rnrrwf ^pr| ijfsmm' 

V sqqfntHf^ qfawqqpFg-qm qqrsn^r I'qWrw II %w\wtr%wW 

^40 Hi^rfSmqrf^- mrr fw wqiKW 1 amr- 

K -g i drftfH T f^ r f r 3 <rqpT I qrwr qr^^psT 3rqrq qqqn^mhwqqm qq 
'smifSrs* I qrvq°qqfrt q- * I . 

Translation In support o^the same Narada says At the time when king Maim 
held sway {over this earth], thp men conformed themselv^ to Dharma (duty) alone, 
and were speakers of truth. At that time there was no Vyavahara (civil justice), for 
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This in th$ ciW3$ of the Hindus pre-eminently means usage or cus- 
tom. We ^C^^diagly find the 12 Mayrikhas and the Mitdkshard of 
. Yijndne^P'^' tojtie Out of the many treatises consulted at Poona as 
: treating of such customs. In Khandesk, vamongst the works on Yyava- 
* h^ra, tliey are 2 o 4 gt of the 5 works named at the time of Mr. Steele. The 
analysis o^fcbe Nirgayasindhu # and Samsk&rakaustubba shows the same 
thing. Sp does the list made up from current replies of the Sdstris. If 
we see the actual working of Hindu society, Kamalakara’s Nirnayasindbu 
and the works of Mddhava and Ndrdynna and other Bluittas of Benares, 
they are more frequently consulted by the people than Vijft&ne&vara. 10 
The reason is clear. The Bluittas belonged to the people. They 
headed and still head the community of Benares, where this family 
enjoyed the privilege of cajra (first worship), and first (jandha 

(ground sandalwood) is applied to their foreheads in all Hindu as- 
semblies. They wrote Nibandha# for the guidance of the people. 
These were often founded on old texts ; but they likewise incorporated 
all the accepted usages then current. This was not altogether the case 
with Vijfia nes vara. He was a very learned writer; and he wrote an 
excellent commentary on the Yajnavalkya Smriti. But apart from that,, 
there was nothing very special about it. And as a matter of fact, it is 20 
less consulted than the works of lleruddri, MadhavO and the Bluittas. . « 

Although I do not lay much stress on the following 'circumstance by 
itself, still it throws some additional light on the subject ; and must 
therefore bo noticed. Subodhini, which is now thought % of so much by 
some authorities, was known only by its title in Fbona in 1820. Even 
the author's name was not known in Boona^ when Steele’s Summary 

. - • ^ 

there was no hatred nor even jealousy. When Dharma dies away from among men y, 
Vyavahara comes into existence. As for Briliaspati, he speaks of hatred, avarice and 
other vices as being the causes of Vyavahara. ** Formerly men conformed themselves ^v. 
to Dharma alone, ami abstained from slaughter. Vyavahara comes into action in the 3Q 
case of those who arc degraded by avarice, hatred and the like.” Dharma (righteous- 
ness) having thus disappeared, a dispute which has its origin in a desire to obtain, and 
resulting in the determination of what is just, is termed Vyavahara in common par- 
lance. llarata too, in reference to the popular use [of the word Vyavahara ] says : — 

That is called Vyavahara, whereby the fulfilment of one’s duty and the avoidance of 
duties laid down for others, are effected in accordance with justice. 

Hence Parasava wishing to include Vyavzhdra in the chapter on Acharas has assigned 
no separate section to Vyavahara, and only alludes to it [in the following text] : ** Let 
[a king] protect the earth in accordance with Dharma.” We shall expound the Vyava- 
hdra here alluded to,<by referring to other Smritis on the subject as far as we can. 40 

In Kerala and other countries cohabitation with prostitutes, though ) 

proved by witnesses, is not punished by the king because of the customs of the country. J 

There the Vyavahara is superseded by the custom. ‘ A i 

In the Carnatic an intentional marriage with a daughter of a maternal uncle is not 
treated as an offence. In the country of Kerala, the maturity of a maiden is not treated 
as an offence. In this am^the flke manner, in every coilhtry, there prefail its own cus- 
toms, and written commands (of the king). * 


lxxii 


INTRODUCTION. 


was published in 1826, (see page 8 of his preface,) whereas the general 
digest by the same author on Aclidra^ Vyqyfrh&rQ and Prdyaschitta, 
under the title of Madana Parij&ta, is entered as a wellrknowflt work. ’ 
I shall only give one more ‘example of a similar misapprehension and/ 
confusion. This is in regard to the Dattaka Jffm&ngd of Nanda 
Pandita and the Dattaka Chandrika of Kubera, miscalled* Devdnda- 
bhatta. The first is the work of Nanda Pandita of Ben%£es« • Mr. Cole- 
brooke calls it “ an excellent treatise on adoption.” 1 df the author he 
says nothing beyond a general remark that biographical notices of all 
16 Hindi! authors must bo “ very imperfect.” 2 If sufficient enquiry had 
been made, Nanda Pandita’ s history could have been easily found. For 
he belonged to a Benares family, the descendants of which are still 
living at Benares. 3 Not one of the thirteen works of Nawda Panlit^are 
authority in any part of this Presidency. Indeed, except the first two, 
the others aro not even known. As regards the Dattaka Mimdnsd of 
Nanda Pandita, it was not known at Poona in 1826. A Dattaka Mimansd 
is noted in Steele’s list as “ a work well-known in the Carnatak,” the 
author’s name is not given. But there is a Dattaka Mimdnsd by Vidya- 
ranya Swiimf, well-known in the South; 4 a third Dattaka Mfmdnsa by 
20 Sri-rdma Pandita is also current; 5 a fourth Dattaka Mirndns^ by 
Somandth is spqllln of; but as neither Nanda Panditd’s work, nor 
Kubera’s was in existence in the original 6 in this Presidency 
when Borradaile’s translation of the Vyavahdra Mayukha was 
printed in 18£7, 1 at£ entitled in holding that neither work was known 
^ to any of the Sastriu consulted by Steele : and further that the Mlmdnsd 
fcbovenamed as being known. in the Carnatic must have been either Sri- 
or Vidydranya’s. Nanda Pandita is nowhere even mentioned as an 

C' 1 Stokes’ H. L. B. page 177. a Id. page 1/9. 

** * The founder of the family was Sri Lakshmidhara ; he was a resident of Bedar in 
'jjjfo southern India, whence he went to Benares; from him Nanda Pandita was sixth in 
descent ; and persons belonging to the ninth generation after Nanda Pamjftft Are still 
flourishing in upper India, from one of whom I have obtained an account of -the family 
through Pandits Rajaram Sastrl Bodas and Bal Sastrl Ranade of Benares,* In an 
old copy of Madhavanand (a poetical work of Nanda Pandita) which btg&S notes be- 
lieved to be in Nanda Pandita’s handwriting the yean Samvat 1655, (A. C. 1599) 
is given ; and this may he taken to be about the time when he lived. His works are 
stated to be as follows : — I, Dattaka-Mlmdnsa ; 2, Navartitra Pindipa ; 3, Smfiti 
Sindh ukdlanirnaya ; 4, three sections of HarivanSa Vildsa, named D&nakantuka, Anhika- 
kantuka, and Sanskdrakantuka ; 5, Bdla-bhusha ; 6, Tatva-mukhavali ; 7,Mtadhava Nand 
40 Ndtaka; 8, Kesaba-yaijanti ; 9, Vidvanman ohara (a commentary dh Pardsara Smyitij ;10 f 
Srdddha^kalpalgta ; i l,Tirtha-kalpalata ; 12, Kdlanirnayakantuka ; and 13, Kdslprdkdsa. 
His elder brother Govind wrote a work entitled Jyotisha-Ratnasangraha. No other 
works ere now found* A family tree of tl|* whole family is annexed ; and on a future 
occasion* I hope tqrpubliah selected biograjSfcical extracts concerning this family* 

* Shanicbum Sircar’s Vj^asthd Chandrikd, Sanskrit Intro, p 19. 

* See Str&age’s Hindu law, vol. 2 p. 101 ; Straftge’s^Manual, second ed. p. 90. 

* See p. vi. of tbePreface 1st ed. ; and page 7 of Stokes’ Hindu Law Books. 
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authority On this subject in the Kaustubha, or the Nirnayasindhu, or the 
Dharmasindhu, and the Mayuklias. Whilo the authorities on which 
Steele bases hjs Summary of law as regards adoption are Kaustubha, 
Mayrikha, Mitakshard, Adityapurdna, Nirnaysindhu, Manu, Mahdbhd- 
rata and Ramayana. 1 * 

The reatfer w^l now bo able to see^how far the remark of Mr. Suther- 
land in 1$19, t^at “ the Dattaka Mimamsa is the'most celebrated work 
extant on the Hindu law of adoption” is warranted by facts. In this 
Presidency it was not even known tcPthe people in original for many 
years after the publication of its translation under the auspices of 10 
Government. And now tEe people are guided by the Nirnaysindl\u, the 
Vframitrodaya, the Kaustubha, the D liar masin dim, the Mayukhas, and 
not by the Mimdr^sa or the Chandrika. There are other works too 
on, the subject of adoption, such as Dattaka-Mafijari, Dattaka-Niiniya, 
Dattaka-Darpana, and others, which are consulted in these parts, 
but they are not accessible to English readers. The opinions of Nanda 
Panditaare speculative, and are more indicative of Gavda doctrines than 
of the usages or opinions of the South. 

As regards the Dattaka Chandrika, it is supposed by Mr. Sutherland 
to be the work of Devanda Bhatta (see Stokes’ H. L. B. p. 629, and 20 
Mayne p. 24). Mr. Sutherland states that the printed copy as well 
as manuscripts read the name of the author as Kubera (see Stokes* 

H. L. B. p. 6G2). The ground assigned by him for discrediting this 
express testimony of manuscripts is the author’s describing hjrnself to 
be the writer of the Smriti Chandrikd (see Stokes* ft. L. B. p. 662 
note). But I hold this assumption to be inCorrc^t — I. Because there 
are more than one Smriti Chandrika and by authors other than Devanda 
Bhatta (see the catalogue of Sanskrit works in tlib Asiatic Society 
of Bengal : under the direction of Mr. James Prinsep, A. C. 1838 p. 
395; — Dr. Burnell's Catalogue of Tanjoro 1VJSS. p. 133; Sham chum 30 
Sircar's Vyavastlid Chandrika, preface p. 19) ; II. As observed by Babu 
Shamchurn Sircar, the styles of the Smriti Chandrikd and the Dattaka 
Chandrika are different (see Vyavastlid Chandrika vol. I. p. 18 note 
58) ; III. The tradition noted by Shamchurn as prevailing in Bengal 
is confirmed by the statement of Mr. W. Macuaghten that the Dattaka 
Chandrika has greater authority in Bengal than anywhere else 1 *; IV. 


iDev&nanda Bh^jbta expressly refers his readers for his observations on 
adoption to the chaptet of his *>wn Smriti Chandrikd on resumption of 
fififfc (see p. 55, 11. 18, 19) ; V. The citation of the same verse in the two 


- 1 See pp 48 — 65, Steele’s Summary, 1st ed. % 40 

Jr** The statement of Mr. Sutherland that its* author was a native of southern India 
&tokes* H. L. B. p. 528) is not o^mucli weight, for according to Mr. Sutherland’s 
Information, Nanda Pan^ita belonged to Southern Iodia, whil^we know that he wa» an 
inhabitant of Benares. 
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works with different readings, and their reference of ldeiitical text* 
to different authors goes to show that they could not have been 
the productions of on© and the same author (see Dat. Ch. p. 49, 1. 17; 
and Sm. Ch. p. 56, 1. 14; Dat. Ch. p. 49, 1. 19, and Sm. Oh. p. 56, 1. 
24). On these grounds I hold that the present Smriti Chandrika is, 
as it professes to bo, the work of Bhatta Kubora, a r Bengal author. 
Kubera’s name is not even known on this side of Jndia ; and Mr. 
Borradaile expressly says that the original work did not exist in West- 
ern India in his time. Steele^s lii^cdocs not mention such a work at all. 
10 Leaving all such speculative and comparatively unknown works, I 
chose one of the well known modern Nib hand ha# — namely, the Vyavahfira 
Maydkha of Bhatta Nilakantha of Benares for publication. This work 
had been translated by Mr. Borradaile. But that version was 
known to be imperfect. I therefore first settled the Maydkha text 
in the mode detailed in Part I, and from the text so settled, I carefully 
made my translation and kavo added notes thereto. I have tried to 
reproduce the original as nearly as possible. A few remarks about 
Nilakantha will now be made. Nilakantha belonged to the great 
Bhatta family of Benares. An account of this, prepared for me by 
20 Pandit Bdl Sdstri of Benares, is given in Part I. I append a translation 
of it for the information of my readers : — r 

“ In early times, there lived in the city of Paithnna a very learned and pious man 
named Govindabhatta. His son ltamesvarabliatta went to Benares with the view of 
spending the remainder of his life at that holy place. Here be was initiated into the 
Mantra sacred to CRama, and passed his life in the service of God Rama. At an 
advanced age Ramesvara got gi son named Narayanabhatta. From his very youth 
N&rayana was distinguished by his patience and other good qualities ; and he practised 
great austerities. In his time the Mahomedans demolished the temple of God 
Visvesvara at Benares. Some time afterwards there was a drought over the whole 
30 continent of India. Under these circumstances, the all-powerful Mahomedan ruler 
of the country begged of Narayanabliatta to cause the rains to fall. Thereupon he 
promised a copious fall of rain within the next twenty-four hours, and requested the 
then ruling Mahomedan authorities to permit him to reconstruct the temple of Vis- 
vesvara. Accordingly there was a general rainfall, and contentment and happiness pre- 
vailed throughout the land. The Mahomedan ruler then gave the required permission, 

> and Narayanabhatta rebuilt the great temple that had been pulled down, and per- 
formed the ceremony of founding the image of Sri Visvesvara and of sanctifying it. 
The followers of the Hindu faith were moved with admiration, and having deep 
respect for his transeendant virtues bestowed on him the title of Jagat~guru (teacher 
4Q ofjthe world), and resolved that Narayanabhatta and his descendants should thencefqrj. 
ward be entitled to the Agra puja [first honour]. This traditional history is well* 
known at Benares to this day. Nar&yanabhatta’s name is celebrated throughout 
Hindustan for his erudition in all the Sastras, evidenced by his works, such as the 
Tristhali-setu, Prayoga-ratna, and others ; it is also well known that the preservation 
of the Srauta and Smarta rites and ceremonies, as they now subsist, is due in a great 
measure to his works. gThe account of the family descent given above occurs in a 
&loka in Joytishfcomapaddhati, a work written by fidmakrishnabhatta, son of Nfir4- 
yanabhatta: — 
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rmftxr || vmw: iftrpftrvjftvjw z $rft % mnT : ll * 

« r?jT: ’iftHumnit wrW II ^^mf^nrir n^5icwi qr?T: || 

I Translation : — In the great Southern Country, Bliatta Govind lived like the Agastya 
tar. His son was fihatta Ratnesvara famed in all directions. His son Narayanabhatta 
flourishes like the sun on this#arth. His son Ramakrislufabliatta became devoted to 
the services of the one God Hfctna. 

The works of Bkatta Govinda and of his son Ramesvara are not now ob- 
tainable ; nor can the time in which they lived be fixed with any amount of certainty. 
Precise information sufficient to fix date of Naraj anabhatta’s birth is not available,* but 
the time during which he lived may be approximately determined. With great labor 10 
I have collected some works written in Narayanabhatta’s own hand, and one of them 
is dated in the 16'J4th year of ^t lie Vikrama era. Another contains j$ Uokas (verses) 
which ore to the follow ing effect : — 

31 % r#r I ^rgf^nrr frwsrw mrm f t k II HruZirg- 

%°r ftnrg^wsicr i| fTtr^r^r^r II 

Translation : — In the Buka year 1157, on Sunday the 14th of the dark-half of the 
month of Jyeshtta the moon being in the constellation of Yisakha, the w’ork came to its 
conclusion. The son of Bhatta ltii.nesa [living in the city of KasI, i. e. Benares] has 
written the seventh Adhyaya [chapter] on the Bhdshya of Sahara to the best of his ability. 

At the end of the 12th chapter of the same manuscript is written Samvat 1612 of the 20 
Vikrama era. Naiayanabhatta had two sons, Ihimakrislmabhatta and Sankarabhatta. 
Both wrote numerous treatises, and were great in all branches of learning. Of the 

) treatises written by Ramakrishna, the largest is his commentary on Tantra-Vartika. On 
the Dharmasastra he WTote the Jivit-itrika-nirna\a and many other works. Of the 
treatises written by SankarabhaUa the Dvaita-niryayn is a large and welfkuoAn work, 
lie also w r rote some treatises oil various portions of the Mhnamsa philosophy. The 
ilokas (verses) which establish the time referred to above, and which are found in the 
Doaitn-nirnaya of Sahkarabhatta, are these : — • 

^«T|iTtTJT?ffrf faw? 'sfl'HS'HlW'T : II f^- 

|i jffJTr^rrHT^T^frWr’Tf^i^r: II. • 30 


Free Translation : — Bhatta Naravana, endowed with knowledge, and the devotee of 
Lakslimi flourishes at Benares. Ilis son Bhatfca Sankara, the great Munamsak, followed 
him. 

Sankarabhatta’s son Nilakantlia was a great Nibandhakdra, and be wrote the D&na 
Mayukha, and the other eleven Maiukhas. Nilakantha’s son Sankara w f as a great 
essayist, and his twelve essays known by the title of Arka (sun), such as Vratarka and 
the rest, are well known. Ramakrislinabhatfca had three sons — Pinakarabhatta, Kamala- 
karabliatta, and Lakshmanabhatta. Dinakara’s productions, the 12 Udyotas, Santisara, 

&c. are well known, and in some treatises mention is made of him under the name of 
Divdkarabhatta, Visvesvara, otherwise called Gagabhattsi, wrote the Bhatta Chiutamani 40 
and many other treatises. Of the productions of Kamalakara the Nirnayasindhu and 
many other works are celebrated, and are oonsidered as authorities. Anantabhatta, son 

Kamalakara, wrote the Srirama Kalpadruma and other works. The Achararatna and 
Wther treatises by LakshmSna are celebrated. Similarly other eminent men learned 
and virtuous were born in this family ; and their fame has spread throughout the la#d. 

Annexed is the genealogical tree showing the names of the several 
Bhattas ; the word Sri is prefixed to the names of those who were living 
[on Saturday, Kdrtika Vadya 8th, Samvat 1935, when the tree was 
prepared for me in Benares^:— # • 
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At the commencement of each of the 12 Mayukhas, thA*e are 14 
prefatory verses. These describe the family of Nflakantha’s patron king, 
and the occasion which produced the Maydkhas. I give these verses 
together with a free translation thereof below. 1 * 

m • — 

1 Note.— Tlfla text of these opening verses is settled by a comparison of three MSS., 
two Mjraj ones, and one from my own collection. It may be noted that the Miraj copy 
A repeats these verses at the beginning of each Mayukli a, only varying the last stanza, 
whiclf has special reference to the Mayukh a that follows. In my copy these verses 
occur at the beginning of the Samskara, Niti, Dana, Pratishfcha and Prayascliitta Mayd- 
khas, which are the 1st, 5th, 7th*9th and 10th out of the twelve. But from the others 1C 
they have been left out cither by carelessness or accident. 

qT Pfrqqf qqfftsq frv qqrPTqfqpqPT f^^q- | qq qq?qrf q qqf- 

qqq ritforar 11 \ || q*r it|qrq?q%: srq qrmr q^q^qrqqrqq 3 Pr?q ftqFrqrrqq: I ?f 

fqqW qr- 

rr< 5 % qqpqr crt qph qqqfq qqr qrq’r tffqcftq: I qfi?qt q^q qprqqqqr MTr^rr^ ifttjq 
qfrqq^qr qrqqrq II ? I! fq#qpsq^qqq?qqrq*f $ fRrwqitqrqT t*r qqf 
qfipff I qq'rs r qrq rrqU^qqq^qqtq^qi’sqr. tq°N qqlftqq; II v II qqqtq ^trstiq^q- 
#rsqq<rr qf^iqqqr Cr^rrr^r- I qrsr5^q?qqr q*q^q^w^ ; S'q'*n'qqTq: II <\ II 
rwr^wr: qqjpqqr (%jqn°iP 5 q'rf' qqqrrc ?■■ \ r^mqq qq: qqrqn"h pftqjqmqqi 
*mr$ q: II % ll dfaq=q ?fq qqq qr 5 >£qrqq qqq fcftqqqrs 1 ^qrq'rqr?i?=£qtrqr rrq- 21 
q=q ?fq rrqqnTq: || « ll qf r^r^qqt sqq^qrnq^q^qq: I qqrtrq^qqr crt n qfarrrr 
qq: II || qqr^qqfqirTqritqq; ?q£r( fJPrfai^qFqRr 5 ^ : | apjqq: qfwpq^q: qq- 
f qriqiqqqTq iWi'q- ll «. II q?rqtfqqrf^qt%qq^r?qrq?ft sreqqr <rr ?q*q f^r# ffit- 
qi?r qr qq jqr qfc: I f%q qprqrtf i Tqrqqqq r qq r ^ Wqq^qfc fa $ 3 5 1 u^rq gqgTreq: 
qrq % q%q II \ ° U qrqq^rq trqr ftqqfrwqfqqfi^qpqrqqqr qr< q|4fqqr°q : 
Tqqfrr^fMqsfsrfrq: I qrqrqrqrq qftqqqqqr qqrpqq*qr=^?r q*qr?qfrEqrq 

qqfq qqq^i^c^q^sqq Hull (qq qftqqf%r>r^pqq qr^qfrqq m the last quar- 
ter in the two Miraj copies). + f%1«r=qqr q ft^qqqr qqfc$H ^ I 3;qr(%qrqr 

qfl'itq qqi%?qq^qrqfalrrq ^q>r II 1 1 ^wqnqrrqn qqfqqrqqn qr^qfrfeft- 
qrqr qpiT?qjtqi?rqr qqfa qq^rrr- qqqp/rqq^r: iVrfqq ftqf^qqq fqqr^qr a 
qrqq qqrar q^sq q% f-jqqprqr srq^?r qq«qr: II \5 II qqqqprr?qrn^r q^sftq- 
foa«q« Tfr q qq: I sqqfrqftfaqqqn qq=q^ jfrqqp^q || \v || 

Translation : — [I.] May that sun do good to me, who sportively creates the universe, 
who protects it [ while subsisting] in his universal form, and who speedily terminates it 
when his desire [for sport] has been satisfied. 

[2.] Of Kasyapa who was born of the body of Brahma, was born the sage [known 
by] the name of Vibliandaka. Him Kishyasringa placed at the head of fathers [by his 
birth as son], and in his line was born he who was named Sringivara. 

[3.] In that great and long line of kings called Sangara, king Kama was born as the 
mo<£n was from the ocean. His reputation was so widely known that even the stories of < 
Kama (a Inyo of the Mahabharata) could find no room in [ i.e . attract] the ears [of 
people] which were filfed to the brim [by stories of king Kama]. 

[4.] From him was born Vigoka Deva, who [as his name imported] made the world 
free from misery. From him was born Astasatru. He had a son named Raya, who [as 
his name implied] destroyed all his enemies simply by the rapidity of his motion.' 

[5-1 Then w r as born king Yairata, and after him king Vithar&ja, [and] Nara- 
brahmadeva, and#fter tiim Manyudeva ; and after liim the king named Chandrapdla. 
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The Sengara dynasty (under whose auspices Nllakantha wrote,) 
flourished in Bundel-Khanda. Their capital appears to have been 
situated in Bhareh6 at the confluence of (the Chambal6) and 

r ^TTf^rSTT (the Yamund) . 1 

In the Introduction as well as in the Appendices, ^ number of 
subjects have been left unnoticed. Some of those are noted ip. the 
concluding observations at the end of Appendix IV. Section II. 

I cannot conclude this Introduction without acknowledging my great 
obligations to my friends Pandita Bdl Sastvf llanade of Benares and 
10 Pandit Bdjaram Sastrl Bodas also of Benares, now employed at the 
Elpliinstoue College, Mr. Yasavant Y. Athalye, one of my brother 


[6.] The king named Sivngana was then born, who founded the city named 
Sivagana ; who was equal to Sivag&na (the attendants of Siva) in respect of all quali- 
ties, and who was the first in the enumeration of those who were favoured by Siva. 

[7.] He had a son named llolichandra, who was followed by king Karmasena. 
From his body was born Ramachaudra, who was the protector of the world, the lion 
among men, and king of kings. 

[8.] After him was horn Yasodeva ; after him king Tarachanilra ; after him king 
Clmkrasenn, and after him kin" Rajasirnha. 

20 [9.] From him was born king Sahideva, whose reputation surpassed the ocean of 

milk [in respect of its freedom from stain]. After him was horn King Bhagavanta 
Dcva, who had constant anil increasing prosperity. 

[10.] The heap o? wealth given by him was so great that the mountain of gems 
. being, as it were, surpassed thereby in respect of its size, was ashamed, and quietly 
retired to Ilavrita, a place where no men can go ; further, how can the fire of his prowess, 
which was inflamed by the tears of the wives of the terror-stricken enemy, not be 
likened to the fire which arose out of the mouth of Vadava, and which residing in the 
ocean is supposed to feed on its waters. 

|Yl.l That king gave a command to Nllakantha, the gem of the assemblage of 
30 learneu men, the ornament of the residents of the Deccan, w ho was firmly grounded in 
Smritis, and who had no equal [in the Purva Mlmamsa] of Jaimini [Nllakantha] 
courteously bowing to that command read and examined all the w r orks, and is now lay- 
ing before the world this Bhagavadbhaskara. 

[12.] Herein I have discarded much that w r as accepted by r [literary] cheats, hut had 
really no foundation. There is however no deficiency of discourse on that account ; 
for no worship is lowered for want of an imaginary flower. 

[13.] In this unblemished w’ork, twelve Mayukhas (rays), which give delight to 
learned men, are propounded in the following order : — Somskara (initiatory cere- 
monies), Achdra (rules of conduct), kdla [ordinarily called Samaya ] (the times for 
40 festivals and religious acts), Srdddha (funeral oblation), NUi (policy), Vivdda [ordi- 
narily called Vyavahdra ] (Municipal law), ddna (gifts), Utsarga (dedication), pratisthd 
(consecration), prdyaschita (penance) ; Saddhi (purification), and Santi (propitiation of 
enraged deities). c 

[14.] In this#vork called Bhagavanta Bhaskara, which is respected by the learned, 
the Vyavah&ra Mayukha is now' being propounded by Nllakantha. 

1 About the position of Bbareha, the principal town of the Auraya district, see 
Atkinson’s Gazetteer of the N. W. Provinces vol. IV., p. 417. About the Raja who first 
brought the Brahmanas, see the same volume p. 413. As regard# the sage Bishya-Sringa 
to whom the Rajas trace their descent, see vol. I. p. 20P and vol. 1^. p. 276. 
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Pleaders, and Mr. John Macpherson, of the High Court bai* for their 
assistance in my work. Many Sastris throughout the Presidency are 
also entitled to my acknowledgments for their readiness in giving me 
information, and placing their MS rf stores at my disposal. Thirteen # 
years ago I wj^)te a small work on Hindu Law in the Marathi language. 

Its reception fias encouraged mo to extend the sphere of my labours. 

Of the imperfections of this my first attempt to trace the history of the 
Aryan law, and to treat of some of its prominent topics historically, no 
one can bo more conscious tl*an myself. 13ut if it contributes in the 
slightest degree to ampler investigation or more sympathetic study 10 
of the Dharrnas^stra, I shall consider myself w r cll rewarded. 


VISHVANATII NArAyAN MANDLIK. 

Bombay , the Hermitage , 
the 10 tli March 1880. 
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Asht&dasasmritayah — (my own private collection MSS. and Benares Edition, litho- 
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Asvalayana Grihya Sutra, (Bibliotheca Indica,) Calcutta, Samvut 1924, A. C. 1869. 
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K&tyayana Srauta Sutra, Berlin, <1859. 
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Edition, A.C. 1829. * 
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Brihaddranyaka Upanishad, (Bibliotheca Indica,) Calcutta, 3 vols. 

Brihaspati Smriti (see MS. and Calcutta Collection of 18 Smritis), 

Bengal Law Reports. 
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Baudhdyana (MS.) • 

Brdhmastitra, (Bibliotheca Indica,) Calcutta, 2 vols. 
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Bhattoji Dikshit&’s Commentary on Panini, Calcutta, (T&v&nath’s edition), 2 vols. 
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Madras High Court Reports. 
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Max Muller’s Sanskrit Literature, 2nd edition. 
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Wilson’s Essays oil the Religion of the Hindus. 

Vivdda Chintamani (see Vachaspati Misra). 
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Vrata Kaumudi of Sankara Bhatta, Bombay, lithographed, Sak£ 1785* 
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Sankara Vijaya of Ananda Giri (Bibliotheca Indica), Calcutta, A. C. 1868. 
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d&bd&stom&mah&nidki by Prof. Taranatha, Calcutta, A. C. 1870. 
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0. I, S. I, 1.] 


•vyavahAka mayukha. 

9 

. SALUTATION TO GANESA. 

1. Having spoken of the rules«of royal policy, and duly bowed to 

the lotus-liko foot of tlic sun, Nilakantha 
Benediction. # composes a small [treatise] laying down 

juridical rules. 

2. I honour [ray] preceptor Sankara, the solo*hcad of the leading 
twic^-born, master of laws, source of happiness, [and] the instructor 
of all in Kdsi [Benares] . 1 

3. That highest being who had appeared in two [forms] 2 hero [in 10 
this world] for expounding the two conflicting systems, now appeared 
[in] one [form] as Sri Sankara Bhatta; and he accepted the doctrine 

of identity of the human soul with tho divine essence propounded by 
the Mimdnsakas. 3 4 

4. Herein I have discarded whatever was favoured^ by [literary] 

forgers, by reason of its resting on no authority ; however, there is no 
deficiency of discourse whatever horein on that account; [for] no 
worship is lowered for want of the celestial flower. * t 


Definition of Vyavaharck • 

Vyavaliara, [or] a judicial proceeding, is a transaction which incul- 20 
cates [the rules] whereby tho determination of [tho party who has 
committed] the unrecognized wrong [as] between the disputing parties 
is made known. [Or] it is a transaction made by plaintiff and defend- 
ant, in which aro involved evidence, possession, and witnesses ; [or] 
which proposes to decide between conflicting pleadings. As regards 
confession to /plaintiff's claim, the use of the term Vyavahara [in such a 
case] is, according to Madanaratna, secondary. Tho latter part [of the 


1 This refers to the father of Nilakantha ; but the adjectives in the verse have 
another meaning which applies to Sankara, the tutelary deity of Benares. When 
thus rendered ^re verse would stand as follows : — 30 

I honour Sankara, on*whose ht#d alone shines the moon [as an ornament], who is 
the lord of the Bull, who bears Parvati [as his half-body], and who, in Kasi, instructs 
all. [See further Kasi-Mrita-Mokslia-Nirnaya by Narayanabbatta, MS.; Adhyatma 
R&m&vana, Yuddha K&nda, chap, xv., v. 62.] 

a Sankaracharya and Kumarilabhatta. 3 This refers to Vyasa and his school. 

4 Khapushp a is the word used ; and it means an imaginary celestial flower, used as a 
familiar illustration in such figures. As no worship w^uld be spoilt for want of a 
flower which does not exist? the Mayukha will not, says the author, likewise suffer 
from the omission of matter which rests on no authority. 
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above definition] is for excluding unfounded disputes, false plead- 
ings, &c. 

Now [as to] its titles: — Ydjnavalkya [ch. ii., v. 5]: — "If one 
aggrieved by others in a way contrary to the Sm/itis and the estab- 
lished usage complain to tho king, that subject is one of the titles of 
Vyavah&ra, or a judicial proceeding.” 1 Adharshitah [means] dis- 
regarded. 

Its eighteen divisions are [thus] mentioned by Manu [ch. viii., 
vv. 4, 5, 0, 7] : — “ Of them, first [1] non-payment of debts, [2] deposit, 
10 [3] sale without ownership, [4] partnership, [5] resumption of gift, 
[6J non-payment of wages, [7} transgression of compact, [8] rescission 
of purchase and sale, ' [9] disputes between the master and the herds- 
man, [10] boundary disputes, [11,12] assault and abuse, [13] theft, 
[14] heinous offences, [15] adultery, [16] duties of man and wife, 
[17} partition, and [18] gambling and prize-fighting. These are 
eighteen titles in legal procedure.” 2 * Anapaharma [means] not return- 
ing. Anuiayah [means] repentance. Dyutam [means] gaming with 
inanimate objects. Gaming with animals is called Samahvaya. 
Hero, although according to tho text of Brihaspati, “ killing a man, 
t 20 theft, harbouring another's wife, and both kinds of violence [/. e ., both 
with speech and with the body], ought to be the four species of 
Sahasa (heinous offences),” adultery 1 and tho two species of violence 
with speech and with the body, are varieties of violence, they aro 
mentioned separately, [in the same way] as bciltvarda (a bull) [some- 
times] is after go (cattle of <tho bovine genus). 1. The nature of these 
c t eighteen titles will be explained further on* 


* * * ESSENTIALS OF CIVIL JUDICATURE. 


30 


Brihaspati : — ■" [The king] should build a separate house in a 

T , .. . cn . .. , r . fortress, having water and trees around 
Essentials of Civil Judicature. . . 0 

it ; [and] on the eastern side of it [the 

The Coui t house. house] should be made the court-room, 

properly constituted and facing the east.” 5 


1 Vir. 1. 1, p. 2. a Mit. ch. ii. 1. 2, p. 2; Vir. 1. 89, p. 2. 

8 The tefni Steya (theft) appears to have been inadvertently left out of the text in 

this place : this is dear from the above passages from Brihaspati and Manu. 

4 This is a mode of illustration wherein the word go, meaning bovine cattle 
generally, is used, and yet the word balivarda {a bull) is added to denote the 
importance of the latter. c # 

9 Vir. 1. 3, p. 2. 
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And the same should be the Dharm&dhikaranam , or seat of justice. 

For thus is the text of Kdtyayana : — “ That place, where discrimination 
between truth and falsehood conformably to the precepts of law is 
mado, is the seat of justice.” 1 Manu (ch. tiii., vv. 1, 2) : — “ The king, 
desirous of investigating judicial proceedings, should enter the 
court, (composed and dressed and decorated modestly, [and along] 
with Bralimanas and councillors who are learned in the law), and at- 
tend to the business of litigants.”* Yajfiavalkya (ch. ii., v. 1) : — 

“ The king, divested of anger ancf avarice, should attend to administer 
justice along with learned Bralimanas, [and] conformably to the pre- 10 
copts of law.” 3 Nripah [means] anyone having authority to protect 
subjects, not necessarily a Kshatriya. Katy.tyaua : — “ The king who 
makes investig^ions with judges, councillors, Bralimanas, the family 
priest, and respectable men [or assessors], attains heaven by reason of 
his righteousness.” 4 Here the Bralimanas are thoso who are an iyulddh , 
or not appointed. 5 

The respectable mon [or assessors] arc nhynhtdh (appointed). 0 
And it is said to the same effect : — iS Whether uiyuldali or anhjuldahy 
one who knows the law is competent to speak.” 7 

The definition of a prddvivaka (a judge) is thus given by Brihas- 20 
pati : — “ He who in a cause examines, and also eross-®xamincs, and 
who speaks sweetly at first, is therefore called prddvivdka 

Definition of amatyci (councillor): — V yasa — “ The king should 
appoint as amaiya (councillor) a Brahmana who l^iows all the Sas- 
Iras, who is free from avarice, who speaks justly, who is wise, whose 
standing is hereditary, and who [is a] twice-4)orn.” Here the term 
dvija (twice-born) is used after [the term Brahmana] for the purpose 
of including a Kshatriya or a Vaisya in the absence of a Brahmana. 
And Kdtydyana [says] to the same effect : — “ Where there is no 
learned Brahmana, there [the king] should appoint a Kshatriya or a 30 
Vaisya who is learned in law. He should scrupulously exclude a 
Sudra.” 9 

As regards Sabhyah, (respectable men), [says] Yajfiavalkya [ch. ii., 
v. 2]: — “ Those should bo made assessors by the king who havo 
studied tho Vedas and Sdstras, who know the law, who sj^oak the truth, 
and who look to friends and foos with tho same feelings.” 10 As 
regards they: number [says] Brihaspati : — “ The court where there sit 

— * . — ’ 

1 Vir. L 3, p. 2. a Vir. 1. 4, p. 1. a Vir. 1. 4, p. 2. • 

* Mit. ch. ii., 1. 2, p. 1 ; Vir. 1. 4, p. 2. 8 They would be honorary. 

6 Borradaile uses the word assessor, which has now a definite meaning, whereas 40 
the word in the text is Sabhyah , or those fitted to sit in a Sabha , or a seat of justice. 

7 This evidently refers to the word Brahmanas in the foregoing passage. See 

Mit 1. 2, p. 1 ; Vir. 1. 4, p. 2. • # b * 

• Vir. 1. 10, p. 2. •• Vir. ]. 11, p. 1. 10 Vir. 1. 11, p. 2. 
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seven, five, or three Brdhmanas, conversant with the ways of the 
world and learned in the Vedas and in the laws, is like the sacrificial 
assembly.” 1 The same : — “The king should appoint accountants and 
scribes, who know the principles of grammar and have studied the lexi- 
cons, who are skilled in reckoning, who are pure, and* who are acquainted 
with various characters.” 2 Sabdah [means] the science of words [or 
grammar], and alhidhdnam, a lexicon or dictionary. K#tyayana : — 
“There, Vaisyas who understand justice should be made auditors.” 
Tatra [means] in the above court. Brill aspati : — “A truthful and 
10 confidential man should be appointed, subject to the authority of asses* 
sors, to summon witnesses, the plain tiff and the defendant, and to look 
after them.” 5 He must bo a Sudra. Vyasa [says] to the same effect : — 
“ A stout Sudra whose ancestors wore employed in that office, acting 
under the orders of the assessors, should be made a Sddhyapala to 
obtain materials for trial.” Ydjnavalkya [ch. ii., v. 3] : — “A king who, 
from press of other work, cannot attend to administer justice, should 
appoint [in his own place] a Br&kmana learned in all laws to work 
along with the assessors.” 

Brihaspati [thus] relates the duties of a king, a president, and 
20 others : — “The president is tho speaker; the king is the chastiser [or 
one who givos tho order] ; the assessors aro the investigators of the 
subject-matter of litigation ; the accountant is to count tho money, and 
the scribe is to write the legal proceedings.” 

The same : — “ u Tho king should sit facing tho east, tho assessors 
the north, tho accountant the west, and the scribe tho south.” 

* Ydjnavalkya mentions investigators other than [those consti* 
* ^ tuting] the court [ch. ii., v. 30] : — “ Officers appointed by the king, 
tho Pugds , the Srenis , and the Knlas should be respected in the 
order they are mentioned in matters of legal proceedings between 
30 men.” * Nripenddhikritdli (officers appointed by tho king), [that is] the 
Pradvivaka (judgo) and others. The Pdgdis — communities of various 
traders living in the same village [and] of different castes. The Srenis , 
the reverse of tho Pugds . Tho Kulas — aggregates of castemen, 
relatives, or family-membors or brethren. Brihaspati also [says] 

“ For those who wander in tho forest there should be an office in the 
forest ; for soldiers in tho army ; so for merchants in the caravans.” 
Karanam (an office) [means] a court of justice. 

K£ty£yana mentions tho time for conducting legal proceedings : — 
“ The king should determine judicial proceedings in the Court before 


40 


* Vir. 1. 11, p. 2. 

* Vlr. 1. 13,' p. 2. 


\Vfr.4. 13, p. 2. 
* Vlr. 1 . 12, p. 2. 
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noon, conformably to rules laid down in tlie S£stras, putting down the 
inimieally disposed. Thoso three divisions of the day, omitting an 
eighth, aip declared the best timo for legal proceedings as laid down 
in the Sdstras.” £The first] half of thu first watch being left, tho 
three divisions [of. one-eighth each] subsequent to it up to noonday 
[is the proper timo] . Samvarta mentions tho [following] as tho ex- 
cepted dayg: — “On these days, viz. the fourteenth, 1 the thirtieth, the 
fifteenth, and tho eighth, 1 tho wise should not attend to judicial investi- 
gations.^ 2 Brihaspati: — “ Haviflg sat there before mid-day along 
with tho old, tlie councillors, and the dependants, tho king should 10 
attend to [judicial pibccedings], and also listen to [the expositions of] 
the Purdnas, and religious and moral laws.” Tam } [that is] in the 
Court; Arthasystram , tho science of polity. 

In the matter of a conflict between religious and moral laws, says 
Ndrada : — “ Where there is a conflict between religious and moral 
laws, one should follow tho precept of tho religiouslaw, disregarding that 
of the moral.” As regards difference between two Dharma-Sustras [or 
Smritis] Yujnavalkya says (chap, ii., v. 21): — “When two Smritis 
disagree, that which follows equity [as guided by] tho practice of the 
old should prevail.” 3 Brihaspati speaks of the sin which attaches to 20 
ono who docs not take nyayct (equity) into consideration. [Thus: — ] < 

“ No decision should bo made exclusively according to law because in a 
decision devoid of yuldi (reason or equity), failure of justice occurs.” 4 

[The king] should also take into consideration the customs of tho 
country, &c. : for so says Brihaspati : — “ Those itsages of a country^ 
tribe, and family which have been introduced by the ancients should 
bo preserved intact, otherwise the subjects rebel ; popular dis-# 4 
affection takes place, and the army and treasvfre are destroyed. The 
mother’s brother’s daughter is taken in marriage by the twice-born of 
the south. In tho central country, [the twice-born] engage in service,* 30 
trade, and eat cows. [Twice-born] people of the east are fish-eaters, 
and their women are notoriously immoral. In the north, the women 
are addicted to drinking, and can bo touched in their monthly courses 
by men.” By thus acting they are not liable to prdyaschitta (pen- 
ance) or legal correction. 5 Purve (of the east), [meaning] living in 
ike eastern parts. In some copies the reading is sarve (all), sarve 
(meaning) Brdhmanas and others. Damah [means] correction or legal 
! . * 

1 Of each fortnight as laid down in the lunar calendar. 9 

9 Vir. 1. 9, p. 2. 8 Vir. 1. 6, p. 1. * Vir. 1. 6, p. 1. 

5 Vir. 1. 9, p. % which mentions in addition the taking in marriage a brother’s 40 
widow : thus ” which means w the Khasajata 
(people born in Khasa) marry Jhe widow of a deceased brother.” As to the situation 
of Kha£a, see Bh&gavata,«kanda ix. ch. xx. v. 29 ; Vafaha Mihira, ch. xiv. v. 6. 



6 


[o. i, s. i, 13 — 16. 

r 

punishment. According to somo writers the mention of prayakcldlta } 
&c., for the abovo acts, in the Smritis, applies to countries not in- 
cluded in the above texts. Others again who construo prdyaschitta — 
dama as pray a sch itta rupo yo damah, (correction in the nature of 
penance), maintain the exemption [of tho people pS these countries] 
from [temporal] punishment only, 1 * but they hold that in other 
countries both punishment and penance will have to be undergone. 

Vyasa says : — “ The decision of a dispute among merchants, mecha- 
nics, cultivators, dyers, and such others, is impossible to be made by 
10 others [Z. c. persons of other persuasions]; but it should be caused 
to be made by those who know those pursuits.” 1 * [Says] Manu 
[chap, viii., v. 390]: — If a dispute arise among tho twice-born on a 
matter alfecting their several orders, a king desirous of Kis soul's good 
should not propound improper law.” 


Kdtyayana : — “ At the proper time, the king should thus interrogate 
the plaintiff standing before [him] in a humble posture, c O man, fear 
not, say what you come for, and what your* complaint is/ On his 
* coming into court lie should be thus asked, r From whom, where, 

when, and on what ground, [have you suffered] ? 3 * Thus iuterro- 
20 gated, what he speaks as his grievance should be considered along with 
the assessors and the Bralimanas; and, if the complaint be proper, a 
sealed [order] or a man [/. c. a messenger] should be sent to summon 
[tho defendant] 


Legal restraint. 
Four-folil restraint. 


Ndrada : — cc Until tho investigation is gone through, the defendant 

avoiding the summons or sotting up a 
false plea may bo arrested.” 5 * The same 
[Narada] mentions four kinds of legal 
restraint : — (1) confinement to a place ; (2) limitation as to time ; (3) pro- 
hibition against leaving [the particular place] ; and (4) restriction from 
30 [other] employment. Thus legal restraint is four-fold. Ho who is 
subject to it should not transgress it.” G 


Tho same lays down punishment for one who transgresses legal re- 
straint : — “ If one fit to be restrained, and placed under legal restraint, 
transgresses it, he makes himself liable to punishment.” 7 The same 


1 The ends of prayaSchitt a (penance) are two — exemption fropi hell, and correction 
for worldly purposes. According to these, therefore, the word prdyaschitta is to be 

understood in the latter sense only ; so that the, people described in the text escape 

punishment only, but must undergo prdyaschitta (penance) to escape future 

punishment. 

40 9 Vir. 1. 10; p. 1. s Vlr. 1. 15, p. 1. * Vlr. 1. 16, p. 2. 8 Vlr. 1. 17, p. 2. 

8 See Yajnavalkya , ch, ii. v. 5, and comments thereon ; Vir. 1. 17, p. 2. 

7 Vlr. 1. 17, p. 2. > 
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speaks of punishment being sometimes inflicted even on the person 
restraining, [thus]: — “He who enforces restraint by improper means, 
such as by [gagging the mouth] to stop the speech, or by stopping 
respiration, &c., is ^iablo to punishment ; ^tot ho who breaks through 
such [restraint].” 

Under some conditions Naradalays down no punishment for breaking 
through ustdha (legal restraint) : — “ He who is placed under restraint, 
while crossing a river, or when jn an inaccessible road [forest], or in 
a bad place, or in a calamity, or the like, shall not be guilty of an 
offence if he break through such restraint.” Katyayana prescribes 10 

punishment for him who restrains those 
arrested. ' Vl ‘° ° l ' Sht *° be who ought not to Jbo restrained “ Ho 

who restrains him who ought not to bo 
restrained is liable to punishment by the king. This is tlio rule.”* 
The same names those who ought not to bo put under restraint : — 
“Persons standing on a tree, or a hill, or seated on an elephant, a 
horse, a carriage, or in a boat ; [these are all] persons in a dangerous 
place : — [therefore] all these arc not to bo put under restraint by those 
seeking right investigation of claims. Also persons afflicted with 
disease; persons placed in difficulties; and a yajamdna (a sacrificer).” 20 

3 [In summoning, Narada lays down tlio following rule] : — “The 
Summons king should not cause to bo summoned 

tLo infirm, the minor, the yld, persons 
in dangerous places, 1 and persons immersed in religious duties; a 
person who would bo ruined (if he were summoned)/ a person suf- 
fering from deprivation of his wished-for objects ; persons engaged in 
doing the king’s service, or in celebrating festivals; the intoxicated; 
persons possessed of tlio devil ; the idiot ; persons involved in grief; 
the helpless [such as pupils, servants, &c.] ; the woman who has no 
relatives to help her ; a woman of a respectable family ; a woman recently 30 
delivered ; a maiden of the highest tribe [a Bralnnani] ; [because] 
these females are declared to be dependent on their tribes. It is 
allowable to summon women upon whom their families are dependent ; 

Exception to the above. Profligate women, prostitutes; women 

of low families and degraded women. 
Having examined the complaint, the king may also summon in 
weighty mfftters hyrmits and the like who have repaired to tlio woods. 


Summons. 


1 Vir. 1. 17, p. 2. a Vir. 1. 17, p. 2. 

3 The passage within brackets occurs in MS. E. Vir. refers the text to Katyayana : 

1. 16, p. 2. 

4 See preceding verse. Vir. explains Vishamastha as meaning f exposed to diffi- 
culties/ 1. 16, p. 2. # 

6 See Vir. 1. 16, p. 2. 
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without offending them. Having regard to the timo and place and to 
the gravity or otherwise of matters, the king may even cause an infirm 
person, &c., to be brought slowly and slowly. 1 In some copies 2 the 
reading is yanaih , that is (b^ vehicles) [in placo of*tho second sctnaih t 
(slowly)]. •* 

A person who, being summoned, does not attend, is liable to pun- 
ishment. Brihaspati to the same effect : — “ Whore a pefson having 
relations or family, being summoned, ,does not attend, through pride, 
[the king] should fix upon his punishment according to the nature 
10 of the matter in dispute. ” 3 * Katy&yana prescribes different punish- 
ments according to the [magnitude of the] subject-matters in dispute. 
" If the complaint bo trivial, the fino should be fifty [panels']; if it be 
of a middle kind, it should not be less than one hundred; in com- 
plaints of a serious nature it should always be not less than five hun- 
dred”* 

Pit&malia describes the proceedings to bo taken after tho arrival of 
the person summoned : — <( The defendant should be made to stand with 
the complainant before the court.” Tho third case [ vadinu is here 
used as meaning] f along with/ 

20 Kdtyayana : — “ There [in tho court] tho complainant should [first] 
address, then the defendant ; after them tho sadasyiih (assessors), and 
lastly pradvivaka (the judge)” 5 . Brihaspati : — “ When plaintiff and 
defendant come [together], each saying e I am first', i I am 
* <v first/ the piaint should be registered* in tho order of their 
classes, or G after examining the injury. 

• “ A relation or a duly appointed person 7 may undertako the plea 

. or answer for persons who are of weak 

Agent. . . 1 i 

intellect, or insane, or old, or women, or 

minors, or diseased.” 0 Narada Whether a person be appointed 

30 by plaintiff or employed by defendant, success or failure belongs to 

him for whom he pleads.” As regards Kdtydyana's text, “ If a person 

other than a brother, father, son, or servant, litigating on behalf of 

another, speak falsely in litigation, ho shall be liable to punishment,” 

it is in referonco to persons who are not duly appointed agents. 


In some cases the absenco of an agent is enjoined by the same 

[author] . “ In [prosecutions for] killing 

a Brdhmana/ drinking liquor, theft, 
adultery with the preceptor’s wife, killing a man, touching another's 


Exceptions. 


1 Vir. 1. 16, p. 2. a See Vir. 1. 17, p. 1. 3 Vir. 1. 19, p. 1. 

40 4 Vir. 1. 17, p. 2. 6 Vir. 1. 18, p. 1. # 

0 In MSS. B and 0, instead of vd (or) there is cha (and)* 

7 It would be guardian ad litem . * Vir. 1. 19, p. 1. 
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wife, and also eating forbidden things, seduction and defilement of a 
virgin, violent language and actions, fraud, and also treason* no prati- 
vadi (deputy) shall be given : the doer of the act shall plead the cause 
himself.” Hepetitiqp. of the word steya (theft) is for the entire prohi- 
bition of a deputy ftn a case of theft and offences of the like nature]. 1 
Prativadi [rAeans] a deputy. 

When the defendant is brought up, the proceedings of the plaintiff 
Ti, P pi Pa( iit,„, aro tf uls described by Yajnavalkya [cli. ii., 

g . y 6] That w]lich the plaintiff relates 

should be recorded in the presence of the defendant, [and] marked 10 
with the year, the month, the fortnight, the day, the name, the caste, and 
the like.” 1,2 In another 3 Srnriti : — “ That is termed a plaint presented 
to tko king u^iicli contains artha (a cause of action), which briefly 
states the subject-matter fully ; [which is] intelligible, expressed un- 
ambiguously, stated in a form cognizable [by the Court], non -figura- 
tively, conformable to the original complaint, possible, uncoil tradic- 
tory, certain, capable of proof, concise, exhaustive, not impossible in 
regard to place and time, containing the year, the season, the month, 
the fortnight, the day, the country, the district, the village, the house, 
the subject-matter in dispute, the name of the tribe, description of the 20 
person, and ago ; the measure or quantity of the subjeef-matter in dis- 
pute, tlio names of the complainant and the defendant, and marked 
with tlio names of their respective ancestors 1 and several kings 5 ; the 
cause of forbearance ; the injury done to the complainant ; and names 
of the original grantee and grantor.” TJie use of the mention herein 
of the year, &c. will be declared in [tlio Section on] mortgages, &c. 
The use of the country and the like in some cases js explained in another 
Srnriti. 6 u In suits for immoveable property, these ten should be entered, 
viz. the country, the village, the site, the tribe, the names [of tho plaintiff 
and defendant], names of neighbours, the name and dimensions of the 30 
field, and the names of tlio father and grandfather and great-grand- 
father (of plaintiff and defendant), and a description of former kings.” 

Kiitydyana: — c< The 'prddvivalm (Judge) should cause to be taken 
down plaintiffs statement, as told by him in his own way, on a board 
with chalk; then on paper after it has been corrected.” 7 


y 1 The first %teya (thtfft) probably refers to the theft of gold, which ranks in Hindu 
law with the primary sins, such as Brahmahatyd , &c. mentioned in the text (se$ Manu, 
cli. xi, v. 54). The second steya stands for stealing generally. 

Vir. 1. 19, p. 1. 3 These texts occur in the Smriti Sangraha. 

Father, grandfather, and great-grandfather : see Vir. 1. 20, p. 1, 40 

Those who may have lived during the time of enjoyment by the defendant : id . 

That of Kdtyayana : see Vir. # l. 20, p. 1 ; also Mit. cl£ ii. 1. 3, p. 2. 

Vir. 1. 22, p. 1. # 

b 
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Ndrada declares the time of correction : — “ He (prddvivalia) may 
mako correction of plaintiffs statement before an answer to it is 
given ; being stopped by the answer the correction should cease. 
So long as the defendant shall not enter an answpr to the plaint, so 
long may plaintiff cause to be entered [in the plaint] whatever matter 
he wishes.” 1 * »• 


These being the characteristics of a [proper] plaint, thosb containing 

Inadmissible Plaints °PP osi * e aro e ™lently improper plaints ; 

[still] they are thus described in another 
10 Sinriti — “ The king should reject a false plaint which is impossible, 
disclosing no injury, [Is] unmeaning, unfounded, incapable of proof, or 
contrary [to law, Aprasuldham (impossible), for example : — u My 

imaginary heavenly flower was stolen Nirabadham , c (disclosing no 

injury): such as, “ He does his work by the light of my lamp Nirartham 
(unmeaning): — such us, “ He deprived me of my [letters] ha, cha , ta y 
ta, pa” ; N ixli-prcnjojanam , (unfounded) : — as, “ My neighbour reads 
with proper intonation Asddhyam, (incapable of proof) ; — as, ic I was 
derided by this person with a scowling brow, &c.;” — Viruddham , (con- 
trary): 3 — as, “I was abused by a dumb person or contrary to the 
20 [usages of a] city, country, &e., as is declared in the following Smriti 
“ That cause which is prohibited by the king, which is hostile to the 
citizens, or to the whole country, as also that which is hostile to 
* the amdtyas * or councillors [or interests of trades] ; others, 
again, whiyh are hostile to tho leading members of a city or 
town : — all these causes are declared inadmissible.” 


Evon more than one* count in a declaration do not constitute it a 
false plaint, otherwise contradiction would arise to the followiug text 
of Katyayana, viz. : — “ A king desirous of arriving at the truth may 
undoubtedly admit even that plaint which contains several counts 
30 which are in themselves conformable to law.” As for” the text, i( A 
plaint containing several titles or counts does not stand,” it is to be 
understood to mean that those counts do not all stand at one time, but 
one after another. 


The plaint being thus written, Yajfiavalkya thus notes subsequent 

The Answer. proceedings (ch. ii., v. 7) “ The answer 

of tbe defendant who has heard tho plaint 
should be taken down in writing in the prepence of the complainant.” 

Na&ida thus defines the answer : — “ Men versed in law consider that 
an answer which meets the points contained in the plaint, which is 
40 concise and reasonable, unambiguous, consistent, and easy to under- 


1 Vir. 1. 22, p. 1. c a K&tydyaife: see Vir. 1. 20, p. 2. 

3 Contrary td the law of nature, as in the case now given. 




11 


Confession or admission. 


Speckil plea or exception. 


Former judgment or trial. 


c. i, s. i, 28 — 30.] , 

stand without an explanation .” 1 K&ty&yana mentions its four varie- 
ties “ Answer is of four kinds, viz. : — either by a denial. Of by con- 

fession, or.by a special plea, 0/ by the plea of a formor trial.” 

The same authorethus describes tho answer of denial : — “ If the 
*• defendant should make a denial of the 

D * ma1, cla'im, that answer is known in law as a 

• denial.” - 

The same [author] details it as. of four kinds : — “ (1) This is false; 

(2) I know it not; (3) I was not present then; and (4) I was not born 
at that time : thus is the four-fold character of tho answer of denial.” 3 10 

The answer of confession is described in another Smriti 1 : — "An 

assent to tho claim is declared to 
bo an answer by way of confession.** 
N&rada thus describes the answer by a special pica or exception : — 

“If tlio defendant, admitting the claim 
set in writing by tlio plaintiff, sets, up a 
plea, it is called a plea of special exception.** 5 

Kdtydyana describes the plea of former judgment : — “ If a person, 

though defeated at law, sue again, ho 
should be answered, ‘ You # were defeated 20 
formerly.* This is called the plea of former judgment.** 

These being tho characteristics of a [proper] answer, those answers 
which are destitute of these characteristics though seW-cyidently 
false, still their nature is thus explained in another Smriti : — “ Ail 
answer which is dubious, not to the point, tgo confined, too exten- 
sive, meeting a part of the plaint, and so on, cannot bo an answer. 

An answer which is irrelevant, incomplete, mysterious, inconsistent, 
not construable without a commentary, and unreasonable does not 
prevail.** 6 Katyayana also : — “ That is no answer which confesses to 
one count of the declaration, sets up a special exception to another, and 30 
makes a denial of a third.” Tho same author explains tho reason why 
[the above] is not an answer : — “ In one suit burden of proof cannot 
rest on both tho litigant parties, nor can both obtain the judgment. 

Burden of proof. nor Can tw0 answcra be offered in proof 

at once.** 7 Here the meaning is this : — 

In a mixture of tho answers of denial and by special exception, 
proof is du5 from both parties. Because Nurada declares that, “In 

1 Mit. ch. ii. 1. 4, p. 1 ; Vir. 1. 22, p. 2. 

Mit. cli. ii. 1. 4, p. 2 ; Vir. 1. 23, p. 2. 

8 Ibid. 

* Vy4sa^ see Vir. 1. 23, p. 1 ; Mit, ch. ii. 1. 4, p. 2. 

8 Vir. 1. 24, p. 1 ; Mit. ch. ti. 1. 4, p. 2. • 

8 Vir. 1. 26, p. 1, Mitfch. ii. 1. 4, p. 2. 7 Mit. ch. ii. 1. 6, p, 1. 


40 
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the case of a denial, the proof rests on the plaintiff; in the case of 
a special* exception, [it rests] on tlie defendant.” Therefore, the 
burden of proof in one suit resting oq both, their proofs [must 
be opposed to each other] . So also in a mixture of answers, by 
tho pleas of special exception and of former judgment, the burden 
of double proof lies on the defendant alone ; for there 'is a text of 
Vy&sa: — “In pleas of former judgment and of special exception, 
the defendant must exhibit proof.” 1 And here, by a text of the 
same author that, “In a plea of former judgment, by the decree 
10 and also by the Judge and the like,” proof in a plea of former 
judgment must be exhibited by the production of tho decree, or 
by thoso who witnessed the former judgment. Again, in an answer by 
a special exception [the proof must- be exhibited] by itnesses, docu- 
ments, &c. ; so here [in a mixture of special exception and former 
judgment] also there is opposition to law. In like manner it is to 
* N9 . be understood even in a mixture* of three or four pleas. These 
mixed pleas constitute illegal answers when pleaded simultaneous- 
ly, but are valid answers when pleaded in order. The order rests on the 
will of the plaintiff, the defendant, and the assessors. And Ilarita 
20 [speaks] : — “ If a denial and a special exception should be contained to- 
gether, and if the plea of confession [be made] with any other, then 
which answer is admissible ? In such a case, that should be known as an 
unmixed answer which may be most important, or conducive to proof. 
An answer 6ther than this [becomes a mixed one.] 2 ” r Becomes a mixed 
one is understood. The meaning of it is that in a suit for gold and 
clothes (if it is pleaded that gold was not received, but clothes were 
• received and returned,) proceedings should first be taken in regard to 
gold, afterwards with ‘regard to clothes. Tho same rule should be ob- 
served in regard to the mixture of the pleas of denial and former jud g- 
30 ment, and those of special exception and a former judgment. So in the 
samo suit [for gold and clothes], if it is pleaded that gold was received, 
but that clothes were not received, or being received were returned, or 
if defendant plead in reference to the clothes, € I won the cause be- 
fore/ then in that case proceedings should be taken in reference to 
clothes only, not in reference to gold, for, although gold is more 
valuable, there is no necessity of proof in regard to it. When it is 
complained ‘ This is my cow ; sho was missing on a certain day ; 

I find hor to-day in this [man's] house / e and where it is pleaded in ^ 
defenie, “ The plaint is false ; sho was in our house even before 
40 the time specified [in the plaint] this is not a void answer, for 
although here there are the pleas of denial and special exception, they 
embrace the whole matter in dispute. This is an answer of denial with 


1 Mit. ch. ii. 1. 5, p. 2. 


8 Vir. 1. 29, p. 1 ; ivlit. ch. ii. 1. 5, p. 2. 
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a special exception . Here the proof rests on the defendant, not oh tho 
plaintiff. For , says Ildvita , “Even, in an answer invo!ving § a denial 
and a special exception, tho special exception is only to he considered.” 

In like manner, whqpe there are the ploas*of denial and former judg- 
ment, and those of*apecial exception and former judgment, there is no 
void answer* if they embrace the whole subject-matter in dispute. 
Here in both cases the proof lies on tho defendant alone. There is no 
matter whatever in which proof lies on botli the parties. This' will 
suffice. * 

Y&jnavalkya specifies tho order of proof after the answer has been 10 
recorded (ch. ii., vv. 7, 8) — “'Next, the plaintiffs should immediately 
have evidence written down in support of the matter in dispute. If 
it succeed, ho Wins; if it do not prevail, he fails.” This refers to the 
answer by denial. In other kinds of answer the burden of proof lies 
on the defendant alone, as Harita says : — “ In answer by [pleas of ] 
former judgment and special exception, the defendant should exhibit 
proof. In the plea of denial the plaintiff [should exhibit it]. In the 
plea of confession there is no need of it.*' 1 

Yajnavalkya thus describes the four -fold character of legal procedure 
(ch. ii., v. 8): — “This legal procedure is declared to be of a four-fold 20 
character in litigation.” The four parts of it are explained in another 
Smriti : — “ The plaint, the answer, the proof, and the decision aro laid 
down in their proper order as the four divisions of it; hence [it is] 

called four-fold,”^ • 

• 

But this refers to answers other than t^e answer of confession ; for 
it [the answer of confession] is two-fold, a% Brihaspati says : — “ In 
pleas of denial and a special exception, legal procedure should be known 
as four-fold ; but in that of confession it is two-fold.” 


Yajnavalkya (ch. ii., vv. 9, 10 ): — “ Until the complaint is cleared, 

no counter-claim should be allowed to 30 
Recrimination. , , , . , 

be brought against tho complainant; 

nor should any other be allowed to charge a person already labouring 
under a charge ; nor should the original declaration be allowed to be 
changed.” But in assaults and offences [like theft], a counter-charge 
is allowable. Narada : — “ That man who, abandoning his former ground 
of action, has recourse to another, shall, from the confession of his 
grounds, iJecome •the losing plaintiff.” 3 The losing plaintiff be- 
comes liable to punishment, but does not lose the suit in law; and 
this should be understood in reference to civil suits. As the same 
[author says] : — “ In all civil suits there is no failure for a fraud in 40 

speech. [For example,] in suits for seduction, land, and non-payment 

1 

x Mit. ch. ii. 1. 6, p. 2. # * Mit. ch. ii. 1. 6, p. 2. 8 Mit. ch. ii. 1. 6, p. 2. 
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of debt, the plaintiff, though he is liable to punishment [for fraudulent 
speech], does not lose his claim.” 1 The latter hemistich is added to 
illustrate the former, Yajfiavalkya (ch. ii. , v. 17): — “ When there 
are witnesses on both sideu, witnesses of tho %st party [are to be 
examined]. If the first side be invalidated, wituesefes of the other side 
should be examined.” Purvavddinah (of tho first party) [means] of 
tho complainant ; Purva-Pahshah (first side) [means] the com- 
*<£. plaint.* Adhar'ibhute (if it be invalidated) [that is,] if there 
be nothing to be proved by reason of the defendants* admission, 
] q or by pleading a special cause. The mention of witnesses is for in- 
cluding other kinds of evidence also. 

The same [Yajfiavaikya, ch. ii., v. 10] : — <c A substantial surety from 

each party should be taken for tho catis- 
^ ulcty * faction of tho judgment.** Kanjanir - 

nayah , (For the satisfaction of the judgment,) [that is] [who will be 
able] to fulfil [the terms of] tho judgment. 


Katyayana thus enumerates those who are inadmissible as sureties: — 

“ A master, an enemy, a person in the 
Inadmissible sureties. employment of tho master, a person 

20 in confinement, a person sentenced [to a fine], a wayward person, 
a person [with an inheritance in prospect] , a destitute person, a person 
sentenced to transportation out of the country, a person in the service 
of Government, anchorites, a person unable to pay the [claiming] credit- 
or and an equal fin# to tho king, and an unknown person, are each 
of them incompetent to be admitted as sureties.” 2 


Niruddhah (a person in confinement), a person chained in irons, 
&c.; Sammy cist kak (a wayward person), vicious ; Riktlii (.a person with 
an inheritance) in prospect, such as tho son, the grandson, &c.; 
Rili t ah [means] poor; Any at r dim sit ah (a transported person), a person 
30 banished from a country. Yajfiavalkya (ch. ii., v. 52): — “Now no 
transaction of surety, debt, and giving evidenco is recognized between 
brothers, husband and wife, and father and son ; provided they are 
undivided,** 3 Katyayana thus ordains if no surety is furnished: — “If 
no substantial surety able to meet the decision be forthcoming on 
behalf of plaintiff, he should be kept under surveillance, and at tho 
end of tho day [be made to] pay the wages of the guqfd.”* The 
same: — “A iwice-born unable to give s&3urity should be watched 
by guards. A Sudra and the like unable to give security should be 
put in chains.** 


40 


1 Mit. ch. i^, 1. 7, p. 1. 

* Vir. 1. 35, p. 2. 


Vfr. 1. 18, p. 2. 
Vir. 1. 58, p. 2. 
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N&rada thus describes a suitor with an inadmissible claim : — " That 
man who, abandoning his former action, has recourse again tg another, 
should, from the confession of actions, be known a false suitor/' 
Yajnavalkya thus describes a party that is* in the wrong (ch. ii., vv. 

13, 14, 15) : — u Hfc.who shifts from place to place, licks his own lips, 
whose forehead perspires, who'se countenance changes colour, who 
with a dry#tongue and stumbling speech talks much, incoherently, 
who does not heed the speech or sight [of another], who bites his lips, 
who by mental, vocal, and bocfily acts falls into the sickly state, 
[ho] is considered a tainted person, whether [he be] a complainant 10 
or a witness [giving evidence] ” l Sriklcini [means] the ends of the 

lips- 

• # EVIDENCE. 


Now the naturo of Evidence. Yajfiavalkya (ch. ii., v. 22) : — “ Evi- 
dence is laid down to be writing, posses- 

T , Evidence. sion, and witnesses. In the absence of 

rour kinds of evidence. . 

any one of these, a form of an ordeal is 

prescribed/' 2 Also, Katydyana : — “ If one adduces human evidence, 

and another appeals to a divine test, in that case the king should admit 

the human evidence, not the divine test. Even if human testimony 20 

offered by litigating parties do not cover the whole subject-matter of 

the suit, it should be received in preference to a divine test, though 

this latter may cover the whole ground, hi litigation, wlnye there are 

witnesses, no divine test is allowed ; and when there is writing, there 

should bo no ordeal nor witnesses. As fvr the rules laid down for the 

Fwjas , the Struts, 5 the Ganns , and other trades, the evidence [to be 

used by them] is writing, 1 not an ordeal, nor* witnesses. 5 

* ^ Where a thing is promised and is not given, likewise where 
a thing is given and taken back, in determining ownership 
where there arc several claimants, in a case of taking back a thing 30 
sold, where one having bought a thing does not wish to pay the price, 
in gambling, [with inanimate objects,] and betting with living animals, 

— when a dispute arises in any of these cases, proof by witnesses is 
prescribed, not by an ordeal nor by writing. Where there is [a dispute 
about] making doors and the possession of the use of doors and ways, 
and also as regards watercourses and tlio like, enjoyment alone should 
be considerfid, — neither writing nor witnesses/' 


— s 

1 Vfr. 1. 30, p. 1. 2 Vir. 1. 33, p. 2. - 8 See p. 4. 4 Vir. 1. 35, p. 2. 

B The following occurs in G in addition : — I <T9T S ' 5 ^ 
I [which means] 

Dattvadatte , when a thing being promised is not given ; Tathadatte, when a gift is 
resumed ; and Svaminam wrnafic sati , when a determination of ownership is to be 
made. 


40 
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Brihaspati mentions the superiority of ordeal in some cases : — “ A 
person committing fraud in jewels, pearls, and coins, a person taking 
away a deposit, a person [wounding another], and a person enjoying 
another's wife, are always to be examined by thp ordeal of an oath. 
In charges of deadly sins, if witnesses arc presen fe, 4 ' if a party submit 
to ordeal, [the king] should not examine witnesses." ‘Vydsa : — t{ If 
a person says, ‘ I did not make this document ; he forged it.' In 
such a dispute, disregarding that writing, the decision is to be mado 
by ordeal. If crimo is committed in a desolate wood, on a night, or 
10 in the inner parts of a house, and if a deposit is denied, proof by ordeal 
is proper." Brihaspati : — “ Where a doubt arises in a document or 
in oral evidence, and ( where inference is uncertain, there ordeal is tlio 
means of clearing it." ' 

The same lays down the choice either of witnesses or ordeal in somo 
cases: — sc When a case of robbery [or other H&liaacC], or of an assault 
or libel, and in deeds proceeding from violence, either witnesses or 
ordeal [are admissible]. 1 In cases of debt, writing or witnesses or 
even a little reasoning and the like or proof by ordeal are laid down 
[by sages actuated] with a desire for the welfare of the subject." 
20 YnMile&ah (a little reasoning), even partial proof by inference. Vdchike 
imru&hye (In aui assault by words), meaning a slander of the nature of 
an abuse, such as, 4 Thou art a killer of a Brdhmana or the like/ As 
for the text of Katyayana, “ In an assault by words [or slander] and in 
a dispute for land, t no ordeal should bo resorted to," this refers to petty 
libels. The mention of land is only for the sake of illustration of all 
immoveables; as Pitamaha *says : — “ In disputes about immoveable 
property, ordeals should be excluded." This prohibition of ordeals 
is whenever there are witnesses, &c. And the same writer says to 
the same effect : — “ One should support those [disputes about immove- 
30 able property] by witnesses, writing, and possession." — The same : — 
“When there is no writing, no possession, and no witnesses, and no 
. probability of an ordeal, then the king is the authority. [For] by him 
all doubtful matters in dispute are determined. The deciding author- 
ity (or proof) [in such a case] is the king, since he is the lord of all." 2 
Here end the Vyavaharamatrikas or introductory essentials of judi- 
cature. 

WRITINGS. p 

No'fo, of Writings. Brihaspati [says] on writings : — “ Writings are 
w . . . declared to be of three kinds : — those 

40 written by the king, those written at a 

particular place, and those written by an individual with his own hand. 

c- 

1 Mit. ch. ii. I. 11, p. 1. 2 Vfr. 1. 44, p. 2 ; iSit. ch. ii. 1. 6, p. 2. 
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Their subdivisions again are numerous.” 1 As to what Vasish- 
tha [says] : — “ Writings are known to be of two kinds, — royal and 
popular.” fThus is the two-fold division declared. This is made by 
recognizing no difference between writings written at a particular 
place, and those written by an individual in his own hand. Laulrikam 
[is also called] Janapadam (popular). The author of tho Smriti 
Sangraha says : — “ Writings are declared to bo two-fold, those [made] 
by the king, and those by the # people.” Brihaspati : — “ Writings 
by the people are seven-fold, [viz.] a partition deed, a deed of gift. 

Their divisions. . a deed of P urchase > a deed of pledge 10 
or mortgage, a deed of agreement, a 

bondsman's deed, a money bond, and th<^ like.* The king's 
* orders ar« of three kinds. Where brothers being divided of their 

own will, execute a deed of separation among themselves, it is 
called a partition-deed. Land being given, tho writing [making the 
gift] that is made endurable till the sun and moon exist, and which 
should not be cut down or stolen, that writingis known as a deed of gift. 
When one having bought a house, a field, or the like, gets a deed drawn 
containing an exact statement of tho price, that is called a deed of 
purchase. When one having pledged moveablo or immoveable property 20 
executes a document containing conditions whether theihing pledged 
is to be preserved or used, it is called a deed of pledge or mortgage. 
When the people of a village or a district execute a mutually approved 
document 2 laying down a rule not opposed to the king's laws, that is 
called a deed of agreement. That writing which a person destitute 
of clothes and food passes in a wood, stating^ e I will do your work,' 
is called a bondsman's deed. A deed of debt which a person having 
borrowed money at interest himself executes and causes to be executed 3 
is called by the wise a money bond.'' 4 By tho word Adi (and the 
like) are to be understood a deod of purification and the like. 30 


A deed of purification and others are thus spoken of by K&tydyana : — 
“ When an accusation [brought by the people] is got over by people 
by doing penance, a writing [mado by tho people] and attested by 
witnesses [declaring such purification] is called a deed of purification. 
When an accusation is brought, the writing passed amongst the 
leading people, reciting how it ended, is to be known [as] a deed of 
peace. When a boundary dispute is decided, the writing [reciting the 
decision] is called a deed of boundary [settlement].'' 


1 Vir. 1. 59, p. 2. • Vir. 1. 59, p. 2. 

3 The latter part evidently refers to the borrower’s surety, whom the borrower 40 

causes to enter into the suretyship by a writing at the fort of the original bond. 

* Vir. 1. 59, p. 2. * 
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Prajdpati states what is a deed of double bailment : — “ If a creditor 
pledge to another a thing pledged to himself for the same money, 
he should make a deed of pledge for the same, and should deliver to 
him the original [deed of pledge].” 1 n 

Ydjfiavalkya also (ch. ii., v. 94 ) : — “ Having paid' the debt, the writ- 
ing should be caused to be torn, or another should be made for acquit- 
tance.” 2 

Ndrada mentions the difference between the aforesaid writings in 
one's own hand and those made by anothor : — ■" Writings are of two 
10 kinds, those made in one’s own hand and thoseu made by another, and 
without attestations or with them [respectively]. Their validity de- 
pends upon the usage of the country.” 5 Yajfiavalkya [ch. ii., v. 89]: — 
'' A writing in one's own hand, though without witnesses, is declared to 
be evidence, provided it be not caused by force or fraud.” Balam , 
[that is] force, duress ; Upadhih [fraud through] covetousness, &c. The 
same [author] states a distinction in regard to writings made by another 
(Yajfiavalkya, ch. ii., vv. 84, 85) : — " Whatever contract is entered into 
by mutual consent, there should be writing [made about it] attested 
by witnesses, headed with the'namcof the creditor, givingthe year, the 
20 month, tho fortnight, the day [of the month], names, tribes, families 
of the parties, their scholastic titles, tho names of their fathers, &c.” 
Sabrahmachdrikam (scholastic title), an epithet of respect containing 
the Balivrich [or any other Veda; and its branch] as Bahvrichah (a 
student of tho Balivrich branch); Kathah (a student of the Kathah branch 
of the Yajurveda), &c. The same [author] says (ch. ii., vv. 86, 87, 
and 88) : — " When the terms of a contract are written down, the debtor 
should sign his name with his own hand, adding, 'What is written 
above has the assent of me, son of such a one' [86] . The witnesses 
should sign with their fathers' names before [their own], thus: — 'Here 
80 I, so and so, am a witness.' These witnesses should be even [87]. 
Then, at the end, the person who wrote the document should write, 

' At tho request of both parties, this is written by mo, so and so, son of 
such and such' [88].” Samdh (even), [that is even] in number and 
qualifications. According to some, tho particle a may be prefixed to 
the word Samdh , thus making asamdh , or uneven.* 

NSrada:— " If a debtor be ignorant of writing, he [may] cause his 
assent to be written, and if a witness be so ignorant, he ghould cause 
his attestation [to be made] by another witness ifi the presence of all 
the witnesses.” 5 

40 1 Vir. 1. 59, p. 2. ~ ~ ~~ 

* The receipt is to be passed in case the original writing is lost : see Vir. 1. 59, p. 2. 

8 Mit. ch. ii. 1. 33, p. 1. A deed written by the debtor’s own hand requires two 

attestations. c w t 

* Vir. condemns the reading asamah or uneven : see 1. 60, p. 1. 8 Ibid. 
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Ydjnavalkya and Brihaspati explain the three kinds of royal writings 
„ , _ . . before mentioned ( Yainavalkya, ch. i., 

Royri Writing*. yy _ 3 i 7> 318; 319) 32 0) “ Having given 

land or a corody, let # the king execute a wrfting of the gift [317] for tho 
information of future blossed kings. On a piece of cloth or a copper- 
plate marked above witlThis scab [318] the king, having written 
* W down. the names of himself and of his ancestors, and* the dimen- 
sions of the gift and a description of its boundaries, [319], 
should issue a permanent grant bearing date, and his signature made by 
his own hand ” [320]. Nibandhah (corody), what is given by the 10 
king, &c. out of the produce of a mine and the like. Pratigrahali [is] 
that which is received as a gift, such as land, &c. Farimdnam [means] 
its dimensions. # Dunam , or gift, [is] that which is given, such as 
a hotise, &c. Ohheda [means] boundaries or its limits. Vpavarnanam 
(its description) [means] tho mention of its boundaries, &c. [so as to 
' identify it] . 


Likewise [Brihaspati 1 ] : — “ When a king, pleased with the services, 
valour, and the like of any one, grants land, &c. by a writing, that writ- 
ing is called Prasddalilchita (a writing of favour). When, after the 
decision of a suit by [investigation into the] proofs of both parties, the 20 
king gives a writing to the successful party, it is called a jayapatra 
(a writing of success, or a decree). 

Vy&sa speaks of a king’s substitute thus : — tc The Secretary for Peace 
and War, by command of tho King himself* may wi^te down tho royal 
mandate on a copper-plato or cloth.” The same author observes that 
the king should write his signature of assent to it : — “ [The Secretary 
for Peace and War should writo down] the boundaries and measure- 
ment, and]the king should himself write with his own hand, ‘ I, so and 
so, son of such and such a king, assent/ ” Sannivosam (boundaries) 
and pramanam (measurement); cha (and) must bo connected with the 30 
preceding sentence [or verse] . 

Vasishtha mentions four kinds of royal writings : — A s&sana or 
mandate should be known as the first. Next is a jayapatra, or a writing 
of success [a decree] ; djnapatra , or an edict; and a prajnapandpatra, a 
letter conveying a request. This is the four-fold division of royal writ- 
ings. That by which a commission is issued to the dependent kings, 
servants, the^governors of provinces, and the like is called an edict. 
That letter by whicli a request is communicated to a sacrificing priest, a 
family priest, a preceptor, and such worthy and revered personages, 
is called a letter of request.” 2 $asana (a mandate) and jayapatra \ a 40 
decree) have been explained before. 


1 See Vir. IfiO, p?2. 


8 \lt. 1. 61, p. 2. 
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Y^jnavalkya (ch. ii., v. 91): — •“ If a document is in another country. 

Old documents. if ifc is unintelligible, if it is lost, 

effaced, or stolen ; likewise if* it is torn, 
burnt, or cut asunder, [the°king] should cause ar other to be made.” 1 
N£rada:— “ If a document is left in another country, if it is worn out 
or unintelligible, or stolen, in the case in which it exists, time should be 
allowed [for * its production,] and in those cases in which it does not 
exist, attestors should be examined.” 2 Drashtarah , [means] attest- 
ing witnesses. 


10 In their absence recourso should be had to an ordeal, from a text of 
K6tyayana : — •“ When there is no writing or witnesses in a suit, [the 
king] should prescribe an ordeal.” Y&jnavalkya [ch. ii., v. 92] : — “ The 
correctness of a disputed or doubtful writing may be established by 
[comparing it with] something written by the [party writing] with his 
own hand, and the like ; [also] by presumption, by confrontation [of 
parties], by direct proof, by marks, by previous connexion, by a [pro- 
bability of] title, and by inference.” Yulctih (presumption), inference 
from circumstances; Praptih (confrontation) is a meeting of the 
parties in one place; Cliihnam (mark), [such as] impression of a seal, 
20 &c., Kriyd (direct proof), witnesses and the liko; Sambandhah (coixr 
nexion), established connexion; Agamah (probability of title), that is, 
some probable mode of acquisition ; Betuli [means] inference [from 
given premises]. Praj&pati: — “The decision in respect of a royal 
grant should be made with particular care by an inspection of his 
own handwriting and seal, and the handwriting of tho writing.” 


Brihaspati: — A document executed by a dying person, an enemy, 

‘ a person oppressed with fear, a diseased 

Invalid writings. . . , 

6 person, a woman, an insane or intoxi- 

cated person, a person in distress, at night, by fraud, or by force, does 
80 not stand good. Where even one witness attesting a writing is infa- 
mous, and reproached by the people, or where the writer thereof is of 
a similar character, it is called a false document.” 3 


POSSESSION. 

N6rada : — “ Possession with pure title becomes proof; with a vicious 

• Possession. title, possesion does not amount 

proof.* Yydsa distinguishes possession 
by other adjectives similar to ‘ having title/ [thus] : — “ It is desirable 

1 Vfr. 1. 01, p. 2. * Mit. ch. ii., 1. 34^p. 2 ; Vfr. 1. 61, p. 2. 

* Vfr. 1. 62, p. I. # * Mit. ch. ii., 1. 13, p. 2c Vfr. 1. 64, p. 1. 
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that possession be five-fold, with a title lasting for a long 

* V3 time, continuous, uninterrupted, and* in the neighbpurhood of 

thte adverse party ” l 

Mere possession's not sufficient to constitute a valid claim, as N£ra- 
da observe ^ : — “ Ho who pleads enjoyment alone, and no title at all, 
should be considered a thief by pretence of false possession/ 12 This 
should be tmderstood to refer to a period of time fit for recollection 
[of legal title]; but whore it is *mfit for recollection, the same author 
observes that free enjoyment is good evidence. Thus [in the case of a 
transaction] within the memory of man, 3 it is desirable that enjoyment 10 
of land should be based on title [before it is recognized] ; [but in the 
case of a transaction] beyond the memory of man, enjoyment by three 
successive generations suffices, owing to the absence of proof [to the 
contrary], even in the absence of title/ 1 Anugamabhavat. (Owing to 
the absence of proofs) that is, owing to the impossibility of deter- 
mining the absence of title by reason of the improbability of meeting 
with direct evidence [to that effect]. In cases occurring at a time 
beyond [legal] memory when the memory of a want of title [is handed 
down] by tradition, the same [author observes] “ On him, the 
sinful man who enjoys possession without title even for several hundred 20 
years, the king should inflict the punishment due to a thief/’ * As to what 
says the same author: — “That which has been even unjustly enjoyed by 
three ancestors, including the father [of the present occupant], 
cannot be taken away from him, as it has come though tfiree descents 
in succession, 11 it means that what has been enjoyed by three ancestors, 
including the father, even without title, canrfOt be taken away ; much 
less [can that be taken away] where there is ^improbability of direct 
evidence. Even in the text of Harifca, viz.: — “When possession may 
have been enjoyed by three former persons without a good title, dating 
from its commencement, it cannot be taken away, having passed 30 
through three successive generations, 1 * the meaning to be understood 
[is] € without a title which does not reach the beginning 1 — and not 

* without any title at all/ Again, when Ydjnavalkya [ch. ii., v. 28] 

says, “ He who has acquired a title must, when [the title is] im- 
pugned, prove it ; neither his son, nor his [son^] son, [are required to 
prove it]: for [in their case] possession carries greater weight, 11 it 
_ 2 __ 

* Mit. -oh. ii. 1. 13, p. 2 j VirT 1. 64, p. 1. * Vir. 1. 64, p. 1. . 

* See Mitdkshar& ch. ii., 1. 13, p. 2 ; a hundred years is given as the time for recol- 
lection, from a text in the Vedas: — “ “ Man’s age is one hundred.” See 

also Viramitrodaya 1. 64, p. 1 ; Steele’s Summary of the Law and Custom of Jlindoo 40 
Castes [1st ed.J, p. 80. 

* Mit. ch. ii., 1. 14, p. 1^ Vir? 1. 64, p. 2. # 
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means that the acquirer of title will be amerced if he does not prove his 
title ; but bis son , &c. will not be amerced [if they fail to prove it]— 
that is, if they do not succeed in establishing title. This is the con- 
elusion. Thus says EKrita The acquirer of a title not proving it 
is liable to amercement, not his son, his [son's] sonj< but both [the son 
and his son] are liable to be deprived of the thing possessed as well 
as himself." 1 

Ydjnavalkya [ch. ii., v. 29] : — "If a person whose title is impugned 
should die, his heir should establish it ; in such a case enjoyment with- 
10 out title is no proof." Bikthi (heir), a partaker of the heritage, such 
as the son, &c. ; tam [means] to the title. 

Possession for a long time is proof : this is contrary [to the con- 
clusion of Yajnavalkya] : because the plaintiff loses fven by short 
possession [of the opponent. This is the difficulty]. Thus observes 
the same [ch. ii., v. 24] : — " To him who sees another enjoy his land for 
twenty or his money for ten years, loss [of that thing] occurs." 2 [The 
difficulty] is thus answered. It only means that the owner shall lose 
the profits derivable from the land, or the like, for the time that he sees 
another enjoy it without interruption by himself, — not that he shall also 
20 lose the land or the like thing [money, &c. ] ; unless such an interprets* 
tion is made, it would be opposed to the text [quoted above] : — "He 
who enjoys without a title, &c." 

K&tydyana: — No argument resting on possession should be adduced, 
by the forcible possessor or his son, in the case of a beast, a woman, a 
man, &c. This is the law ordained." 3 Ndrada : — "A pledge [or mort- 
gage], boundaries, an infant's wealth, a sealed deposit, an open deposit,* 
women, the king's or the Srotriya’s property ; these are not lost [to 
the owner] by another ? s possession [of them] ." 5 Manu [ch. viii., v. 
146,]: — "A milch cow, a camel, a riding-horse, an animal to be trained, 

30 and other things used with friendly assent, are never lost to the owner." 
Damyah prayujyate , [that is] delivered over for the purpose of being 
broken. [End of Bhukti (Possession).] 

WITNESSES. 

* ^ Now* [about] witnesses : — In the Todarananda. 6 , Ndrada 
says : — 

" When matters between two litigant parties are doubtful, they should 

1 Mit. ch. ii., 1. 15, p. 1. a Vir. 1/ 62, p. 2.' 

8 Vir. I. 69, p. 2; Mit. ch. ii., 1. 12, p. 1. 

4 Y yavali&ratattva pp. 48, 49, describes upanidhi as ornaments given for use 
40 through affection. See also Menu ch. viii., v. 49. 

5 Mit. ch ii., 1. 12, p. 2. 

6 A work compiled under the auspices of Todar Mai* one of the ministers of Akhar. 
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be cleared by means of witnesses who hare derived their knowledge 
by baring seen or heard them. 01 * 

Brihaspati declares their divisions : — “^Witnesses are declared to be 
of twelve sorts, — written, caused to be written, concealed, recollected, a 
member of Jhe family, a messenger, a spontaneous witness, one in 
answer, another man employed in the business, the king, his superin- 
tendent, anci likewise the [people of the] village. 2 ” Likhitah (writ- 
ten) — entered by the plaintiff in ft deed ; Lekhitah (caused to be enter- 
ed) [in a deed] by the defendant at plaintiff's request; Gudhah 
(concealed), one made to hear [the defendant] behind partition or the 10 
like ; Smaritah (recollected), reminded again and again of the business ; 
Yddrichhikah ^spontaneous), a witness coming tb give evidence of his 
own*accord; TJttarah (one in answer), speaking after witnesses upon 
hearing or being told [their evidence]; Adhyakshah (superintendent) 
the judge ; and this is meant to include the assessors and other 
[members of the Court] by reason of the text of Kdtydyana : — “ The 
scribe, the judge, and assessors in succession, [the one in the absence 
of the other].” 3 


Their number. 


The same (Brihaspati) [says] : — u There should be nine, seven, five or 

four, or even three (witnesses). If they 20 
be Srotriyas (i.e. learned in the Vedas), 
then two should be examined. A single witness should never be 
examined. Written and concealed witnesses must be two [of#each sort] ; 
spontaneous, recollected, men of the family, as &lso those called in 
answer, must be three, four, or five ; a single^ witness is sufficient for 
proof, if he be a messenger, an accountant, one employed in the busi- 
ness, the king, or the judge. Of the written and such-like witnesses 
one only is enough [if examined] with the consent of both parties, as 
YAjnavalkya observes, [ch. ii., v. 72]: — "With the consent of both 

parties, even one person becomes [suf- 30 
* One witness. ficient as] a witness, if he be proficient in 

the duties laid down in the Srutis and Smritis.”* Vy6sa : — “ Even one 
witness whose actions are pure, who is proficient in Dharma, and whose 
word is known to be true 5 is enough, especially in criminal proceed- 
ings. Anubhutavdk (whose word is known to be true), who is generally 
found to speak the truth. Kdtydyana says that even one witness is good 
in cases of deposit and the ^ike even if he be not an Apta, or always 
truth-telling witness. “ In a very secret deposit, even a single witness 
is declared [sufficient] evidence ; in things borrowed for use even one 
individual sent by the plaintiff may become a witness.” 6 Ydchitam 40 


# 


x Vir. 1. 44, p. 2. 
♦ Vfr. 1. 47, p. 1. 


*Vir. 1. 45, p. 2. 

# Id. 


f Vir. 1. 45, p. 2. 
« Vir. 1. 47, p. 1. 
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(things borrowed for use) ornaments, &c. such as earrings and the like 

brought on the occasion of a marriage , &c. 

The same authority considers one witness sufficient in disputes about 
sales. “ He by whom an article for sale is made, .should be made to 
prove it. In a dispute about it he alone is declared to be proof.” 1 

And Vydsa declares their qualifications [i.e. of witnesses] : — " Persons 
endued with a sense of justice, persor>s having sons, persons born in 
distinguished families, 2 persons of pure extraction, truth-tellers, 
persons performing the rites prescribed in the Vedds and Smritis, 
10 persons devoid of anger and envy, Srotriyas (persons versed in the 
Vedas), persons not dependent upon others, learned persons, persons 
residing in the place, and people in the prime of manhood should 
be made witnesses in [transactions of] debt, &c. by the wise.” 
Ndrada : — " Among Srenis, 3 the heads of the Srenis , among Vargds, 
heads ’of vargas ; amongst outsido people, persons living outside, 
and women among women, become witnesses.” 5 Katydyana thus men- 
tions the vargis (heads of a varga) : — “ The Lingis (persons wearing a 
linga or a symbol), the Srenis, the Pugas 4 , and other communities of 
traders, so also members of other communities : these Bhrigu calls 
20 vargas (guilds or tribes). The Ndyakds or leaders of the communities 
of Ddsas [or slaves] 6 the Charanas (bards), the wrestlers, those 
who live [by driving] of elephants, horses, and carriages, are called 
vargis . Ydjuavalkya speaks of witnesses even of different castes [ch. 
ii., v. 69]:—" Witnesses [it should bo known] ought to be more than 
three ; [they should be] ^devoted to the performance of rites prescribed 
in the Vedas and Smritis; of the same caste, of the same class; [failing 
these] all witnesses of any caste or class.” 

The same [author] mentions inadmissible [witnesses] [ch. ii., v. 70, 
71] . •“ A woman, an infant, an old man, 7 a gambler, an intoxicated 
30 person, a person possessed by an evil spirit, an infamous person, a 
performer on the stage, an infidel, a forger, a deformed person, one 
degraded from caste, a friend, one interested in the subject-matter of 
the suit, a partner, an enemy, a thief, a ferocious person, one 

* known to be a liar, an outcaste, and the like are inadmissible* 
witnesses.” 0 Nirdhutah (an outcaste) a person cast out by his 

» Vfr?l. 47, p. 2. 

* The original, which is mauldh , means also according to the Madanaratna, 

* persons acquainted with past transactions,’ and according to another author ‘ persona 
of respectable character.’ See also Viramitrodaya 1. 46, p. 1. 

40 a See above, p. 4. * See above p. 4. 5 Vir. L 47, p. 1. « Vfr. 1. 45, p. 2. 

7 Above 20 years of age: Mitdkshard 1, 28, p. 1. * a yj r# j ^ p % 
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kinsmen. The words [an ou teas to] ‘ and the like ’ include slaves , 
&c. Brihaspati: — “ The mother's hither , tho father's brother, the 
wife's brother , and mother's brother, the brother , the friend , and tho 
son-in-law are bad witnesses in all disputes.” 1 N4rada: — “ He who, 
not being mentioned, comes of his own accord and speaks is technically 
called a solfs # poken man. Ho is not fit to bo a witness.”- Katydyana : — 

“ Should orio of tho witnesses recorded or summonod by a party utter 
a falsehood, all those witnesses become incompetent witnesses.” 5 

Ndrada speaks of tho competency of even those [described above as 

• inadmissible] to give evidence in some 10 

Exceptions. cases : — “ Slaves, wicked men, and others 

who are declared to bo bad witnesses, — these alscf may be admissible as 
witrfcsscs, regard being had to the gravity of the matter [in dispute].” 

In the absence of [other] witnesses, [says] — Mann [cli, viii., v. 70]: — 

« If there be no witness, even a woman, an infant, an old man, a pupil, 
or a kinsman, or a slave, or a servant maybe admitted to give evidence.” 
Yajnavalkya [ch ii., v. 72] “In adultery, theft, assaults, and a 
Sahasa (a heinous offence), any person may be a witness.” Although 
adultery, &c., arc included in the term Sdliasa, they are separately 
mentioned to include adultery, &c., committed in secret. Usanas: — 20 
< c A slave, a blind person, a deaf person, a leper, a woman, a minor, an old 
person, and the like, — even these, if uninterested, are deemed competent 
witnesses in a Sahasa , [or a heinous offence].” Anahhi^amhaddhdh 
(uninterested) impartial. • 


Brihaspati: — “When witnesses summoned ig an action are faulty, the 

. adverse party may expose [them]. But 

Objections to ».!«»*.. th(j , itigant attrib „,j„ s faults f„ u)ess 

witnesses is liable to pay a fine equal to an equal amount.” 4 Vddi 
(litigant) lieremeans the defendant. Tatsamam (of equal amount), equal 
to the sum claimed in the action. 5 ' Vyasa : — “The faults of witnesses are 30 
to be stated in court by the defendant ; when they are all committed to 
writing ; they being read, [the witnesses should be required] to reply 
to them.” The meaning is that having regard to the faults set in 
writing, the witnesses Bhould be required by the assessors to give 
[satisfactory] explanation on the subject. The same : — “ In the answer 
by admission, 6 witnesses are never fit [to be called] ; [in an answer 
given] otherwise, the defendant should, by evidence, rebut [the plain- 


1 Vir. 1. 50, p. 2. 2 Vir. 1. 47, p. 2. 3 Vir. 1. 48, p. 1. 

* Vir. 1. 51, p. 1. 

5 According to the author of the * Viraraitrodaya’ and Apar&rka, a commentator on 40 
Yajfiavalkya, 'equal to the fine to be paid by a false witness.’ 

0 One of the four kinds o^ansvftrs : see p. 11, line 2. • 
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tiffs witnesses] . If the defendant does not clearly rebut, he must pay a 
fine ; the -witnesses if rebutted [or contradicted] , are to be rejected 
as improper witnesses. In like manner, if the plaintiff sits quiet 
[in the presence] of the [opponents proper] witnesses, he must pay 
a fine as laid down by law.” 1 Atony atlid (Otherwise), means in an 
answer except that of admission. Bliavanhjah (Rebut) 9 that is he 
should make them admit their faults; or should bring ^their faults 
home to them. Rriyaya , i . e . by evidence. The rebutting is to be 
as clear as possible ; this is the meaning. But the text cc objections 
10 to or faults of witnesses so established by the people in general 
are to be admitted by the Assessors [as such], and are not to 
be considered as requiring proof lest thero bo the impropriety 
committed [of requiring an endless series of proofs]” 2 lias, re- 
ference to witnesses publicly known to bo truthful. In case of 
these disqualifications being unknown to the defendant, the same 
author says : — “ Those faults in proof should be exposed by the 
litigant ; and those concealed should be made clear by the assessors in 
time by the [aid of the] iSdstra” 

The meaning is that concealed faults should bo exposed by expound- 
20 ing the Sdstra before the examination of witnesses [begins]. There- 
after says Brihhspati, they should not be mentioned. Thus — €< What- 
ever faults in or objections to a document or witnesses there may bo, 
they should be declared at the trial before examining witnesses ; if they 
be afterwards spokqnto, they should not be reckoned as faults” 3 uktdn , 
that is the speaker 4 beginning to speak [should be stopped] ; this is the 
meaning. 5 The termination Itiah [in the word uldah above] denotes an 
agent according to the aphorism [of Panini] “ And the affix Mali applied 
to an action begun, denotes, an agent.” [ch. iii., qr. iv. 1.] In such a 
case, their punishment is thus stated by Kfityayana : — <r IIo who, when 
30 the matter in dispute has been deposed to, may object, as disqualified* 
to witnesses not objected to before, and shall not give reasons in support 
of his objections, shall be fined in the lowest amercement.” 6 If the 
witnesses are unable to clear themselves of the objections brought 
against them, the party interested must do it, as Brihaspati says, — 

* Mit. Cu\, 1. 29, p. 2 ; Vir. 1. 51, p. 2. 

* Tiiis logical offence is technically called anavasthd , a mode of proving by an endless 
series of statements (See a quotation from Vy&sa in the Viramdtrodaya on the subject 
of witnesses, 1 51, p. 1.) 

» Vir. 1. 51, p. 2. 

40 4 This is properly a passive participle, but according to a rule of grammar quoted 

in the text it must be taken here in an active sense. 

* This evidently refers to assessors : See Viramitrodaya 1. 51, p. 2. 

• Vir. 1. 51, p. 2, • * c 
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u He whose documents or witnesses are found fault with in an action, 
cannot gain his cause* until he clears up the faults fouled in it. 1 * 
tat (It) signifies document &c. 

Kdtydyani* prescribes punishment to suborners of false wit* 

* VK nesses [thus]: — He wh<? with a desire to gain a cause, sets up 
false witnesses, shall be deprived of every thing belonging to 
• him, and should also be made to lose his 

Subornation of Perjury. cause » 2 Nirvishaya'ni [that is] lose the 

subject-matter of the claim. Ndrada describes the means for determin- 
ing [who are] false,witnesses, “ He who appears as it were uneasy by 10 
reason of the wickedness of his own crimes, shifts from place to place 
or runs after [another person], who suddenly coughs much, and likewise 
drajrs hisbreafh now and again, who scratches the ground with his feet, 
who shakes his hands and clothes, the colour of whose countenance 
changes, and whose forehead sweats, whose lips become dry, who looks 
above and about him, and who talks much irrelevantly, in a hurried 
manner, and without being questioned, should be known as a false 
witness. Such a wretch should be punished severely.” 3 


Katydyana and also Manu [ch. viii., v. 87, 79, 80] state the mode of 

Examination of witnesses. examining witnesses In the forenoon, 20 

the Judge being purified, should ask 
the twice-born to give true evidence in the presence of [a symbol of] 
divinity and Brdhmanas, their faces being turned to the morth or to 
the east [87]. The witnesses being assembled ifi the middle of the 
Court-room, in the presence of the plaintiff ^and the defendant, the 
judge should examine them, after addressing them all in the following 
manner [79], All that ye know to have reciprocally taken place be- 
tween the parties in this case, declare with truth, for your evidence in. 
this case is [required]” 4 [80]. 


In disputes about kine, horses, and the like, the same [Katydyana] 5 30 
requires also the presence of the subject-matter of the claim : — "In the 
presence of the plaintiff and the defendant, and near the subject-matter 
of the dispute, the Judge should require them to produce the evidence 
of witnesses openly, and never behind. [Evidence may sometimes be 
taken] in the vicinity of the subject-matter in dispute even in the 
absence of Jliem both. This rule holds in [the case of] quadrupeds, 
bipeds, and immoveables.* In disputes about articles of weight, of 


1 Vir. 1.51, p. 2. ■ Vir. 1. 52, p. U 

3 Vir. 1. 52, p. 1; he should not be fined, but otherwise punished so as to deter 

perjurers. 40 

* Vir. 1. 52, p. 2. . * » Id* • 


» Id* 
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number, and of measure, the judge may ask witnesses to give their 
evidence #ven in the absence of the matters ill dispute : not in other 
cases.” 1 Tayorapivina Icvacliit (Sometimes, even in the absence of 
them both.) [The meaning ds that ] even without ( j;he presence of the 
plaintiff and defendant, [but] in the vicinity of tlie.thing in dispute in 
some cases, [such as in the case of] quadrupeds, &c. ; Taulyam (articles 
of weight), things fit to bo weighed, such as gold, &c. Qanimam (Of 
number), fit to be numbered, such as coins, &c. Meyam (of measure) 
fit to be measured, such as rice, wheat, &c. Abhdve pi (even in the 
10 absence of) that is of the matter in dispute [such things of weight, &c.], 
Jeriydkdreshu (in disputes) [that is] in legal proceedings. In cases of 
murder the depositions of witnesses should bo taken in presence of 
Siva, 2 as the same 3 ’ author observes: — “ In cases o£ killing living 
creatures, witnesses should be required to givo their evidence in pre- 
sence of Siva, in the absence of any marks of killing ; but if there be 
marks, they [the marks] should be exhibited and proved.” 1 . Tat 
(that), signifies the depositions of witnesses which should be taken [in 
the presence of Si v&] in the absence of any marks of killing; Anyathd 
(otherwise) when there are marks of killing. The same : — e 6 Procras 
20 tination must not be made by the king in examining witnesses ; groat 
sin arises from procrastination, such as failure in performing religious 
acts [during the time lost] 5 .” 

Ndrada: — “Having called witnesses and bound them firmly by an 
oath, he should examine them all separately, all of them being known 
to be following the rules laid down by law, and being acquainted with 
the matter in dispute .” G t Viwsishtha, — “That act which was seen by 
all of them together should be told by them in the same manner ; but 
that [which was seen ‘by them] separately should be related separately 
by each. But where an act has become known to witnesses at different 
30 times, there witnesses must bo examined separately. Thus is the rule 
laid down.” 7 

Manu [ch. viii.,vv* 113,102]; — “A Brahmana should be required to 
q ^ swear by [hisj truth, a Kshatriya by his 

riding animal and his weapons, a Vaisya 
by his kine, grain, and gold, a Sridra by [imprecating on his head if 
Jbe speak falsely] all sins [113]. The Brahmands who tend herds of 
cattle, who trade, who practise mechanical arts, who live by dancing 
and singing, who are hired servants or usurers, should be clealt with as * 
[if thdy were] Stfdras [102].” “ fthose who are fallen from their proper ' 

40 duties, who live upon food given by others, and who long for the pri- 

1 Vir. 1. 52, p. 2. 8 Siva being the destroyer. * This is also K%6yana. 

* Vir. 1. 52, p. 2. 5 Vtr. 1. 53, p. 1. a Tit 1. 53, p. 1. 7 Vir. 1. 53, p. 1. 

<*■ 
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vileges of the twice-born, should be treated as £udras”. 1 'By thy speak- 
ing falsely, thy truth will perish*: [this in the case of the Brahmana] 
and the like ; such is the meaning. Tho test for determining the 

_ , « . , truth or falsehood in the depositions of 

Test of evidence* . ,, , , , r \ _ 

• witnesses is thus declared, [by Brihas- 

pati]. — "Ticking* should declare the matter in dispute as proved, if the 

evidence be warranted by or conformable to, the place, time, age, thing 

in dispute, and tho name and caste [of the deponent].** 2 Y&jnavalkya 

lays down a rule for deciding ^vlien witnesses make contradictory 

statements, [ch. ii., v. 78].* "If tho evidence is contradic- 10 

* tory, the testimony of the majority prevails; if the witnesses be 

equally divided, the testimony of the virtuous, and if the virtuous 

are [equally] divided, the testimony of the mosf virtuous should be 

admitted.** 

The same author prescribes punishment for not deposing after 
having agreed to give evidence [ch. ii., v. 76] : — "A person not giving 
evidence should bo made to pay by tho king the whole debt together 
with a tenth added thereto on tho forty-sixth day.** 3 Sarvatn (tlio 
whole), including interest. Sadasabandhnlcam, (together with a tenth) 
that is, together with a tenth share added thereto . The tenth share is 20 
to bo received by the king, and the creditor should receive the debt 
with interest as stated in tlio Mitakshara. * 

The same lays down punishment for one who having ^knowledge 
[of the matter in dispute] refuses to give evidence a$ a witness [ch. ii., 
v. 82]: — "Ho who having been called upon to bear testimony con- 
ceals it under tho influence of passion should ®be fined eight -fold ; [if 
a Brahmana] he should bo expelled.** 5 Such a .witness is to be fined 
eight times the amount of the fine to be inflicted on the party losing 
tho suit. A B rdh man a unable to pay the fine is to bo expelled. Ac- 
cording to tho Mitakshara, 0 tho Kshatriyas and other [lower orders] 30 
should bo made to work at their own proper occupations. Manu [ch. 
viii., v. 108] : — " That witness who having given evidence suffers 
from a disease, or from fire, or from tho death of a relation, within 
seven days, should be made to pay the debt and a fine.** Ydjnavalkya 
[ch. ii, v., 80]: — u Even when evidence has been given by witnesses, 
if other more excellent witnesses, or double the number of witnesses 
first examined, should depose contrary to what they have done, the 
first witnesses become false^* — N&radp* t€ After a cause has been decided, 


1 Vir. 1. 53, p. 1. 

a This text is referred to Brihaspati : see Vir. 1. 54, p. 1. 

5 Vir. 1. 54, p. 2. 4 Mit. ch. ii. 1. 29, p. 2. 

6 Vir. 1. 57, p. 2. # •• Mit. ch. ii. 1. 31, p. 2? 
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proof, whether by documents or witnesses shall become useless, unless the 
same wpre made known before.” 1 Ydjnavalkya speaks of a permis- 
sion to give false evidence in some cases, and of a penance to be per- 
formed in consequence [#h. ii, v. 83] : — “ Whpe men of the four 
classes would be liable to suffer capital punishment [if truth were 
spoken], there indeed the vfftness may speak untruth; for the purifi- 
cation from that offence, an oblation of rice should be presented to the 
goddess Sarasvati 2 by the twice-born.” 3 Vishnu prescribes the [fol- 
lowing] penance for a Sudra : — " And a Stidra should give one day's 
10 fodder to ten cows.” Aikdhikam (one day's fodder) that is as much 
as will be sufficient to feed them a [whole] day. 

[End of the Section — Witnesses.] 

e 

[The disquisition on Dlvija (ordeals) is omitted in the translation 
as it does not form one of the eighteen titles of law or procedure laid 
down by Nilakantha; and because also it is now practically use- 
less. Sanskrit students will find the original in Part I. pp. ] (5 — 30. 
Oaths form one of the ordeals ; but as they are now resorted to in tire 
ordinary administration of justice, especially civil justice under Act 
X. of 1873, (the Indian Oaths Act,) Mlakantha's observations on that 
20 subject are translated and are now laid before the English reading ' 
public.] 

C OATHS. 

c 

# Manu [ch.viii., v. 113] : — “A Brtihmana should be sworn in 

* [the name of] his veracity ; a Kshatriya, of his riding animal or 
his weapons ; a Vaisya, of his kine, grain, or gold ; [and] aSudra* 

of all sins.” Brihaspati : — “ A man's veracity, riding animal, weapons* 
kine, grain and gold, the gods, the feet of Brdhmanas, and the heads 
of his son and wife, these are the [forms of] oaths always serviceable 
in small disputes. In the case of Sahas as (heinous offences) and im- 
30 precations, the inquiry should be by ordeal.” 

Yajnavalkya [ch. ii., v. 113] : — “ There is no doubt but that he is 
pure on whom no frightful calamity by the act of God or of the king 
falls within fourteen days [from the time of his taking oath]” 4 Ghor&m, 
(great,) as according to the Mitdksliard [a difficulty] of small conse- 
quence is unavoidable by mortals. 5 Also Kdtydyana says:- — “Ho to 

¥ £ 

* Vfr. 1. 34, p. 1. 

■ She being the goddess of speech which has been polluted by an untruth. 

» Vir. 1. 58, p. 2. 

* The Vframitrodaya says f within the fourteenth part of a day’, but this is evidently 
40 wrong from the expression ‘ S apt aha [seven days]’ used further on in the same sense. 

» Mit. ch. ii., 1. 45, p. 1.* * < 
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whom no frightful calamity, by the act of God or the king, happens 
within fourteen days [from the time of his taking oath] is tcv be con- 
sidered as pure by his oath.” Vyasanam , misfortune ; Ghoram , causing 
great suffering, as according to Vachaspafci Misra and Smdrta-Bhattd- 
chdrya, a [human] t>©dy is necessarily liable to small accidents. 

Again, Kdifydyana: — “Now in the case of contradiction of the oath 
accompanied*with misfortunes by the act of God within two weeks, tho 
thing claimed should by all means # be caused to bo given together with 
a fine. When to him [ i . e. the performer of the ordeal] alone, and not 
to all, happens disease^ fire, or tho death of a near relation, he should 10 
be made to pay tho debt and a fine. Fever, dysentery, boils, great 
pain in the deep-seated bones, diseases of the cyps, or of the throat, 
or madness an St headaches, and a fracture of the arm, these are the 
diseases to which mortals are subject [by the wrath of] God.” 

As [it is stated that] a contradiction of an oath by death of a kins- 
man, &c. [takes place], when [that calamity happens] to him alone, 
plagues and such [diseases] are excluded. The words ‘ to him alone* 
show that diseases [happening] to tho [party] challenged, and not to 
his sons, and such others, are a sign of contradiction [of oath]. That 
that [calamity] should be great and not small has been already said. 20 
It is by a [similar] reasoning that Vachaspati Misra say»: — “Diseases 
and the like happening to the challenged [party], only when great, are 
a mark of failure.” For the. same reason tho death of a near relation 
is mentioned, but not his disease or the like. _ # 

DETERMINATION OF HEMTAGE. 

Now, ownership useful in the determination • of heritage [is ex- 
pounded.] 

That [ownership] is a special capacity produced by the acts of 
purchase, acceptance, and the like. 1 Its being created by purchase, 
and 4ho liko is understood from the people's transactions, and [does] 30 
not [proceed] from law. 2 Because even those ignorant of law know it. 
Also because tracing it to law is liable to [tho logical objection of] 
cumbrousness. In the Nayaviveha , Bhavandtha is of thesame opinion. 

1 The definition given by Jhnutavahana is “ q^ferf^frr^cifa ” 

which means “ ownership, implies the quality [in the object owned] of being used [by 
the owner] according tojiis pleasure, and arises out of law.” The definition which the 
commentator of Jimutav&hana wdhld adopt is that of the Naiyayikas, viz. ^frTfCrFT: 

i. e. a thing beyond the seven categories or substances of the Nyaya philoso- 
phy. See Jim. p. 11, lines 15-17. Vir. 1.165, p. 1, line 11 says: “ 

vrf': ^csrftfrT.” which means “ownership is a property indicative of the 40 
quality [in the object owned] of being used according to pleasure.” 

* Jim. p. 25. # * • 
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As to what Gautama [says] : — “ Ownership [arises] by heritage, 
purchase*, partition, taking [of unowned things], finding [of treasure- 
trove] ; to the Brahmana, acceptance is an additional mode [of acquiring 
ownership] ; to the Kshatriya, [obtaining] by * conquest, 1 gain [by 
commerce and service], for the Vaisyas afid Sudras [respec- 

* tivoly] this text is^morely] * an exposition of the causes 
accepted by the people. For people use the term Hlctha [herit- 
age] for what becomes one’s own by the mere extinction of the 
[previous] owner’s property therein. The word matra (mere) is used 

1 0 to exclude purchase, acceptance, &c. [Therefore] here* [in the text 
of Gautama] in tho extinction of the owner’s proporty, lies the capacity 
of the term riktha ("heritage] ; because it [riktha] is associated with 
purchase, and the like [which are] causes producing ownership. 2 Also 
because of the logical rule that the apprehension of the object (substan- 
tive) cannot be without taking in the property (adjective). 3 

Dharcsvaracharya says that the father being alive, the sons, &c. 
having no ownership previously produced in his property, their owner- 
ship is generated by partition. The author of the Smriti-Sangralia 
[says the same]. 4 [But] that is not so. Because by tho text, 
20 “ by birth itself ownership of woalth is gained,” 5 it is to be under- 
stood that the birth of a son is the cause of his ownership in tho 
father’s wealth, which is known as ownership arising from sonship ; 
because also of tho text of Ydjnavalkya [ch. ii., v. 121] : — “ Tho 
ownership of both father and son is the same in land, a corody, 0 or 
wealth received 7 from the grandfather.” This cannot be [cofistrued 
« 

1 Vxr. 1. 161, p. 2, would include wealth obtained by fines and the like, and in the 
case of a ruler this seems to be proper. 

3 In the case of Riktha , extinction of the owner’s property is the cause from which 
arises ownership to the Rikthi [to the inheritor], just as purchase gives it to the pur- 
30 chaser, acquisition to the Brahmana, &c. 

3 The logical rule here referred to, when written in full, is 

which means, ‘the perception of an object cannot take place without a per- 
ception of its properties.’ (See the Laghumanjusha of Nagesa Bhafcta in the chapter 
styled Ndmdrthav&da. One of the examples usually given is that of Dandi, (the 
holder of the stick). One cannot know the Dandi until he knows that he has the 
Danda. The attribute, therefore, must be known first. The extinction of the owner’s 
property is the attribute or quality from a knowledge of which ownership in the in- 
heritance will be understood. Therefore the capacity of a word lies in the quality, 
not in the thing ; this is the principle of the Mimai^sak&s. < 

40 * Jinhtavahana, who is a follower of Dharesvardcharya on the question of tho 

creation of ownership to some extent, says, which means 

* the death of the [previous] owner is the cause of the ownership.’ See Jim.p. 21. 

* This text is referred to Gautama. See Mit. ch. ii., 1. 47, p. 2. 

e An allowance received from a king : see Vxr. 1. 175, p. 2. 

7 The word is dravya, which signifies property of any Jdnd. 
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to] mean that the cause of the ownership is found in the grandfather's 
death, [and] not in the bfrfch of a son. For [in that case] such owner- 
ship wouldjbe wanting in case of a grandson not born up to the time 
of his [the grandfather’s] death. Strictly speaking, the word grand- 
father is indicative^? a class, [not of the grandfather alone]; otherwise 
there would arise an absence of equal owifcrship, [of tho great grand- 
son] in the ^[wealth] received from the great-grandfather, &C. 1 ; and 
becauso the subject [is land], and its adjective is [received from the grand- 
father]. 2 As for tho text ofPevalh, “ Tho father being dead, the sons 
should divide the father’s wealth; for, so long as the blameless father lives, 1 0 
their ownership does rfot arise,” 3 the former half of this text is indica- 
tive of the time of partition, from the use of the potential form [of the 
verb 'divide']^ The latter half is commcndatofy of [the partition 
timef] [which describes tho time of partition to bo after the father’s 
death], and indicates [the sons’] dependence, not their want of owner- 
ship. By this mode of interpretation, tho text of Sankha, viz., (C While 
the father lives, the sons should not divide tho wealth, even if they 
should acquire it subsequently [to their birth] ; inasmuch as 
the sons are not independent in respect of Art ha (worldly transac- 
tions) and dli arm a (religious-rites)” 4 is also [thus] explained. Here 20 
the mention of dependence [in the second half of the text] is with the 
view of strengthening the foregoing prohibition. The construction 
[of the passage] is Yadgapi talk pascluit adhigatam (even though by 
them gained subsequently). Taili (by them), by the sons. Vaschat 
(subsequently), that is, after their birth. Adliigaiam (gained), that 
is, acquired by acceptance and the # like. The proposition in 
brief is this : — Notwithstanding the undisputed ownership of the 
sons in their own acquisitions, they are dependent in regard 
thereto; how much more so [must their dependence be] in regard 
to acquisitions by the father. And this dependence has reference to 30 
partition, [the performance] of voluntary rites, dealings, and the like. 
Therefore Harita says, “ While tho father lives, the sons have no inde- 
pendence in respect of the receipt and giving of property, partition [of 
wealth], or of passing a censure.” 5 By the words Addnavisarga (re- 
ceipt and alienation), all transactions are intended. Ahshepah (passing 
a censure), according to Madana, [means] reproving female slaves, &c. 

As for the text “ Tho father alone is master of all gems, pearls, and 
• * - 

1 The term Adi (and the like) teems to have been inadvertently put. 

3 This rule is illustrated by the example “ ^rnTS’” (wipe the cup [whefein the 
Soma juice is kept]). Here graha , or the cup, is in the singular and yet it is indicative 40 
of a class. And therefore by the text lt spft flfaTfS' ” the wiping of all the cups is to be 
understood. 

3 Vir. 1. 161, p. 1. 3 Vir. 1. *61, p. 1 and Vya. M* # 5 Yya. M. and Kam. 

e 
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corals; but neither the father, nor the grandfather is so of all immove- 
ables/* 1 2 it signifies the father’s independence only in wearing and 
otherwise using earrings, rings [&c.], but not in giving qr otherwise 
[alienating them] ; nor do^ it moan to exclude the birth of a son as the 
cause of ownership. The same meaning is also mgclo manifest by the 
mention of gems and the lik#, which are not destroyed by use. Ilenco 
in the text, “ Though immoveables and bipeds have been acquired by 
the man himself, there is no giving away or selling them without con- 
vening all the sons/** the prohibition applies only to their gift, sale or 
10 the like, [and] not to their use. Therefore, the prior undefined owner- 
ship of many brothers, &c. is dcfiucd [and made known] by partition. 
According to some, 3 4 by tho extinction of prior joint ownership in 
wealth [through partition], a particular ownership is u created in por- 
tions of it; but, the idea of tho extinction of a prior ownership and the 
creation of a new one, involves [tho logical fault of] cumbrousness; 

[it is better,* therefore, to conclude] that the particular ovvner- 
* ^ ship which was created in a portion, was [only] made known by 
partition as subsisting in a particular thing. * 

To return to tho subject. B ra hwaun $]/ a 1 1 h Hearn Jabdltaw , some [in- 
20 torprct this to mean] , * what is obtained by acceptance is productive 
of more fruit ^othe Brahmana.* But the proper [interpretation] is that 
besides inheritance and the other modes [of acquisition mentioned in 
the earlier part of tho text], acceptance is an additional mode for the 
Brdhmana alone ; [and] similarly conquest and the other [modes 
mentioned] are [additional modes] for a Kshatriya, and tho others 
[ i.e . Vaisyas and Sudras respectively]. In conquest also, where there 
is ownership of tho conquered in houses, lands, money, or the like, 
therein only arises tho ownership even of tho conqueror; but where- 
tho conquered has a right to taking taxes [only], the conqueror has 
30 even tho same, and no ownership. Therefore it is stated in the sixth 

1 This text is referred to Vislmu by Kamalakar. Mit. ch. ii., 1. 47, p. 1 ; Vir. 1. 161, p. 

2. Nilakanfcha’s interpretation of this verse is different from that of Vijilanesvara and 
the VI rami trod ay a. The former takes the words q fft i qvK ( q ^ l ' flTRT (gems, peurls, and 
corals) as illustrative of only those moveables which do not deteriorate by use and so far 
resemble immoveables ; while the latter take the same to be illustrative of moveables in 
general. Jimutavahana on tbe other hand would refer this verse to property acquired 
by the grandfather, like his predecessors, who maintain that ownership is created by 
partition ; sec Jim. p. 66. 

2 This is attributed to Narada by Kamalakara, see Mit. ch. ii., 1. «J7, p. 2 ; Vir. 1. 
40 163, p*2. 

8 Nuakanfcha here refers to Vijiiane&vara and the Ylramitrodaya. For the lucid dis- 
quisition of the latter on this subject see Vir. 1. 169, p. 2. 

4 The manner in which and the period when ownership is created has formed a 
very fruitful subject of discussion with Hindu jurists. It will be noticed in tho 
Appendix. 
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book 1 of the Pub va Mi'ma'nsX], “ The whole earth cannot be given 
away by the king of the world; neither the [whole] Mandala 1 2 (depend- 
ency) by tJfo ruler of that dependency.” The ownership in each 
village, field, and tliejike of the whole eartlfor the dependency belongs 
solely to the respecft\»e blt&mikas or landlords. The ruler 1ms only to 
take tlio taxe^. Hence in what is now technically called a gift ofland, 
&c., a gift of the soil is not accomplished, but only a grant of due allow- 
ance [is provided]. But in purchases made from the Bhamikas , or 
owners of the soil, even ownership in houses and soil accrues. There- 
fore, [to the giver of such land] there is also tho fruit of the gift of the 10 
soil. Nirvhtitam is wliat is acquired by usury, agriculture, commerce, 
tending of animals ; and [secondly] what is acquired }jy service. Nirvcsa 
has [Jwo significations] , service and trade [as given] in a lexicon. 3 * * * * 8 
Bhriti means service; Bhotja moans usury and tho rest. Here the first 
mentioned [of the additional sources of gain] is for the Vanya, and tho 
second [service] is for the Sudra. 

Hence side and the like arc causes of ownership from tho manner of 
the world’s dealing; [not from the fc'astra or law.] And in this way the 
popular practice of [ascribing] ownership over tho calf, &c. born of 
one’s [own] cow, &c. becomes consistent. But it would not be so, if the 20 
means of ownership had to be traced from the aS lustra, bccauso the S Astra 
does not mention the birth from one’s own cow &c., as one of the sources 
of ownership. But, [it may be asked] ‘ may there bo no ownership in 
daughters, sons, &c. begotten on one’s [own] wife, as* there is in tho 
offspring of one’s [own] cow and the like?’ [And if it be said that] this is 
what is desired, then this would bo at variance ^vith the proposition in 
tho sixth [chapter of the Purva Mfmdnsd], which states that although 
the gift of a daughter, son, and the like would follow from the precept 
[of tho Veda enjoining] the gift of tho whole by tho text Viiuajiti 
sarvasvam dcalati ue. ‘in a Visvajit sacrifice, the whole property should 30 
bo given, yet tho daughter, the son, and the like should not be given.’ 
[The answer is that] it is not so ; because there being no ownership 
over a wife as there is in a cow, &c., there cannot be any property in 

1 See pp. 742, 743 of the Mimansa Darsana, with the Commentary of Sahara Svamin, 

edited by Pandita Mahesdcliandra Ny&yaratna, in the Bibliotheca Indica. The Mimans& * 
aphorism runs t]*us : — ^ ;j fl ' II ». e. [Therefore] the [whole] 

earth [is] not grantable, [because] 4o all it [is not] uncommon [for enjoyment].” 

a The lowest Mandala consists of twelve principalities of a (chief), see cR. viii. 

of K&mandaka’s Nitisaro. The dimensions of the territories of a are thus given : — 

^ H 4^3 fa I <!1 which means “ A nvipa is the Governor of a district 40 

[measuring] four Yojanas 

8 See above, also AmarakoiSa, [cl* iii, sec. iii, v. 214], Bombay Edition of the year 
1877, p.336. • 
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# the children begotten on her. 1 [If it is again objected that] among 
people, the cause of ownership is ascribed solely to production from the 
thing [cow, &c.] owned ; and that in the wife, ownership is [produced] 
by acceptance; [the answer is that] that cannot [be]. [For] amongst 
Ksliatriyds and others, acceptance being absent/ 2 ownership in their 
wives is absent, [and therefore] its absence in their children. There- 
fore since the text [Ydjnavalkya ch. ii., v. 20] “ This law is pro- 

pounded by me in regard to soup equal by class,” 3 restricts the 
taking of an adopted son solely to ono equal in class, the accept- 
10 anco of an adopted son by Kshatriyas and the r^st is [in a] secondary 
[sense]. It is not possible [to take] that acceptance [to be in] 
the primary [sense] in the case of Brahmanas; for [in that case] 
in the [same] rule, 4 there would be two interpretations [of the.jsame 
word, viz., acceptance] at the same time [which is illogical. 5 6 7 ] It 
cannot bo said that a Brahmana alone is entitled to tho rite of 
accepting a son, and that a Kshatriyd and tho other [two classes] are 
not [so] entitled; for their authority to accept [such a son] is deter- 
mined by the texts of Saunaka and others, such as “A daughter's son, 
as also a sister's son, are given even to tho Sddra.' ,G In the same 
20 way in tho marriage of a lira liman a with the daughter of a Kshatriya 
or another [of tho lower classes] by the Brahma rite, [both] the 
gift and acceptance must bo admitted to be in a secondary sense. 
In other [marriages], its primary quality [will have to be admit- 
ted]. Thus there will be two interpretations of the samo term [in 
the same text], which is illogical. The custom of marrying amongst 
the Kshatriyas by the Brahma rite is admitted by all. Therefore the 
Misra in the Tantraratna describe the gift of a son, &c. [to be in a] 
secondary [sense] . Nor can ownership be inferred from the popular 
use of such languago as one's own wife, son or daughter; for [it is 
30 possible in such cases] to explain [the use of the term sva (one's own)] 
by understanding it in the sense of kindred, as [is done, when we say] 
€ one's own father, one's own mother'. And the word Sva (one's own) 
does apply also to ‘ kindred' ; as tho lexicons say, 7 c The word Sva 

1 But see p. 742 of the Mimansfi Darsana, where the text and the comments thereon 

are given in full, and which do not support this construction of the Mayukha. See 
also Viramitrodaya 1. 175, p. 1, which supports the view of the commentator on the 
Pdrva Mimansa. v 

a Of the four classes, the Brahmana alone can accept a dana or gift. 

a Vfe. 1. 192, p. 2. 

40 * About the acceptance of a son. 

6 That is, acceptance w ill be understood in its primary sense in the case of the Br&h- 
raanas, and in its secondary one in that of the other classes. 

0 Pratigraka, or acceptance, is here declared proper even for a $udra, much more 
so will it be for other classes. ( ( 

7 The Amarakola/p. 335 (ch, iii., sec iii., v. 210). 
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(own) when masculine, signifies kindred or one's self; when in the 
three genders, it means ‘own'; when not in the feminine, nt stands 
for wealth*. A.s regards the gift of a slave by birth mentioned in the 
sixth [book of the iMrva Mimansa], it iS questionable; since owner- 
ship in the mother being wanting from the absence of gift and accept- 
ance in the primary sense, purchase, sale, and the like, it would be 
much more go in the case of a born slave begotten on her. So much 
for this digression. 1 9 

* ^ * DAY A (HERITAGE). 

Un*reunited partible wealth is ddija (heritage).* 2 Tho word 10 
asanxrishta (up-reunited) is used in order to "exclude wealth put 
into # a common stock for the sake of gain and the like ; because the 
expression ddyahhdya (partition of heritage) is not used to denote the 
division of wealth put together by merchants. In like manner there 
is also an exclusion of the re-united property technically so called and 
mentioned further on. Hence [it is said] in the Smriti Sangralia : — 

“ Wealth which comes through the father, and that which comes 
through the mother, is described by the term day a (heritage). 
The partition of it is now described." 3 Also in the Nighantu : — 

The learned define ddya (heritage) to be tho father's wealth which 20 
is to be divided." 1 Tho word father is used merely to denote re- 
lations in general [as a part for the whole] . This heritage is of two 
kinds, Sapmtibandha (obstructed) and apratihomdha (unobstruct- 
ed). Where the life of the owner of the property or that of his sons, &c., 
is interposed, that wealth is called sap ratib audio* (obstructed heritage), 
for example, the wealth of uncles and the like.; but where ownership 
accrues to sons, &c. from relationship to the owner, without the neces- 
sity of having recourse to other means of acquiring wealth, that is 
apratibandhcc (unobstructed heritage), for example, the father's wealth. 
This is the definition of heritage. 5 30 

lv In his view with regard to the ownership over the wife and children, Nilakantha 
is supported by Vacluispati Misra and JImutavahana and is opposed by the Mitakshard 
(ch. ii., 1. /O, p. 2,) and the Viramitrodaya (1. 175, p. 1.) It must ke noted, however that 
this difference is confined to the mode of reasoning to be adopted only ; for the authors 
on both sides are agreed as to the conclusion that the power of the pater familias over 
his wife and children does not extend to giving them away or selling them. Nilkaritha 
contends that the concision foljpvvs because the wife and children can never be the 
subjects of ownership ; while the Mitaksliara and the rest say that they can form sub- 
jects of ownership ; but that they cannot be given away or sold, owing to specific 
prohibitions to that effect in the &rutis and Smritis. 40 

a Mit. 1. 46, p. 1 ; Vlr. 1. 160, p. 1 ; and Jim. p. 9. 

8 Vxr. 1. 160, p. 1 ; Vya. M ; Kam. 4 Vya. M. 

0 This division of herit^e is f&ot recognized by Jimifcav&hana, according to whom 
the right to succession accrues only on the death of the previous owner. 
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PARTITION OF HERITAGE. 

Now its Partition. Narada declares it [tlius] : — “ Where a division 
of the paternal wealth is instituted by sons, that title 6f judicature is called 
by the wise d&yabkaga (partition of heritage )’\ l [Tho word] putraih 
(by sons), is indicative [also] of grandsons, &c.‘ 2 Tho expression ju fry - 
asya (of paternal wealth) includes that of tho grandfather/ &c. [The 
reading adopted by] Madana has the very words pitryadeh (of a 
father, and the rest) instead of pifryasya. This is tho definition of 
duyabhdga (partition of heritage.) Even when there is a total absence 
10 of common property, a partition is effected by the mere declaration, ‘ I 
am separate from thee? ; for partition is but a particular condition of 
the mind; and this declaration is indicative of tho same. 3 * 


Time of Partition . 

Manu [cli. ix., v. 1 04.] : — “ The brothers having assembled after 
the death of the father and mother, may divide equally the paternal 
[and maternal] wealth, for while [tho parents] live, they are not inde- 
pendent.” 1 Even by inserting the word cha (and), the occurrence 
of the death £of both] is not required for tho partition of cither’s 
wealth]. 5 Hence in the Srnriti Sangraha [quoted] in the Madana 
20 Ratna ; — “ Partition of the father’s wealth may take placo even whilst 
tho mother lives, for without her husband the mother has no owner* 
ship independently. Likewise, partition of the mother’s wealth may 
also take place whilst the' father lives ; for if there be issue, the lord 


1 Mit. chap, ii., 1. 46, p. 1 ; Vir. 1. 159, p. 2; Kam. 
8 Sons, grandsons, and great grandsons. 


8 See Jim. pp. 14 to 16, where he defines Vibhdga (partition) to be 

qprrt^TT which means, f Partition is the marking by the dropping of a 

pebble, or the like [i. e., by some definite act] the ownership which exists in some 
30 portion of land, gold, or the like ; but which cannot be definitely assigned to a specific 
portion thereof, owing the absence of anything indicative [of a regular distribution 
and allotment]. The definition given by Vijilanesvara, and followed by the author of 
the Viramitrodaya is, J which 

means the assignment of the different portions of a [common] property tetthe different 
ownerships. which [before] extended to the whole [promiscuously]. Nilakantha leans 
to the definition given by Jimfitavdhana. 

4 Vir. 1. 170, p. 1, where the term antidh (not independent) is explained as indi- 
cating the absence of the power of independent disposition of ancestral property in 
the sons, and not as implying the absence of their ownership in the ancestral property 
40 at all. 

8 Jim. p. 9J. 1 



39 


C. IV, 8 . IV, 1 — 4 .] 
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of the wife is not the lord of her wealth." 1 Brihaspati lays down an 
exception to this [period of partition] : — “ On the demise of both 
parents, ]wtition among brothers is declared, and even while they are 
both living, it is declared right if the motjier be past child-bearing." 2 
Ndrada : — u Therb after the death of the father, sons may divide the 
wealth equally, provided the mothers menstrual courses have ceased, 5 
and the sisters have been married, or even when the father's sexual 
desire is extinguished, 1 ’ or when his attachment to worldly objects 
ceases." 5 Rama:iah [means] sensTial passion. ITparatasprihah [means] 
he who has retired from the world. The clause pratt as ubhaginishucha 10 
(and when the sister^ aro married), like the eye of the crow, 6 is to be 
taken along with both the rajoniuritti (extinction of the menstrual 
courses) and rqmunan icritti (that of the sexual tlcsire). Gautama: — 

“ After the demise of the father, the sons may divide his wealth, 
or while the father is alive if the mother is past child-bearing, 
or if the father so desire." 7 8 By the [use of the word] ichhati 
(if the father desire), is meant that partition is declared [proper], 
even before the mother's courses have ceased, by the father's wish 
alone. 

* In some cases, even without his [Z. e., the father's] wish, partition is 20 

spoken of by Brihaspati : — “ The father and sons a^e equal sharers 
* in houses and lands descended regularly [from ancestors] ; but 
sons are not worthy of a share in the father's wealth without 
the father's consent." From this it results that sons are worthy of a 
share in property acquired by the grandfather, even though the 
father be unwilling. 0 • ^ 

Manu [eh. ix., v. 209] and Vishnu declare the partition of the 

• 

1 Sec Vi'r. 1. 1/0, p. 1 ; Vya. M. 2 Vir. 1. I/O, p. 2. 3 * See Jim. p. 42. 

* The reading adopted by Jimutavahana, here, is vinashte vapyasarane , which 

means when he is degraded, or ceases to be a grikastha (a householder). He considers 30 
the reading adopted in the text as unfounded (see pp. 34 and 35). The Vxramitro- 

daya and the Mitaksliaru arc in favour of it. 

5 Mit. ch. ii., 1. 48, pp. 1 and 2; Viv. 1. 170, p. 1 ; Kam. and Vya. 

0 The crow is popularly believed to have one common pupil for both eyes, which 
he can take into the right eve when he has to look to the right, and into the left eye 
when he has to look to the left. The previous marriage of sisters is here likened to the 
crow’s pupil, as being a common precedent condition to both the cases of partition 
during the lifetime of the parents, viz. the mother's being past child-bearing and 
the father’s being superannuated. 

7 Mit. ch. ii., 1. 48, p. 2; Vir.*l. 170, p. 2 ; Kam. # 40 

8 Mit. ch. ii., 1. 51, p. 2. Jimutavahana dissents from this and holds ^ 

3Tt 4: vr^rf^r^lTS' (Hfr: which means “ Thus 

even in the wealth of the grandfather partition takes place only with the consent of the 
father, and that too, after the mother has ceased to menstruate.” See p. 62, lines 6 
and 7. • # 
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c 

grandfathers [wealth] to be in some cases [dependent] on the father's 
wish alone : — “ If a father recover property belonging to his father 
which could not be recovered by him [the grandfather], hisj sons can- 
not divide it with him except by his choice, since it is his self-acquisi- 
tion.'' 1 * Brihaspati : — “ Over the grandfather's property which has 
been seized [by strangers] and is recovered by the father c through his 
own ability, and over anything gained by him through science, valour, 
or the like, the father's ownership is ordained. He may give away or 
enjoy that wealth at his own choice."*" 

10 Narada : — “ A father who is afflicted with disease, or [influenced] 

by wrath, or whose mind is engrossed by sensuality, or who acts 
otherwise than the lq,w [lays down], is not able to make partition 
[of the wealth.]" 3 * Harfta : — “ If the father be free from desire, old, 
has a perverted heart or intellect, or is afflicted with a chronic discaso,* 
partition of the heritage may be made." 5 According to the Madana 
Ratna, Ahamc (free from desire) means without desire of sharing in the 
wealth. Viparitachctdli (wrong in the heart or head) signifies follow- 
ing sinful practices. The sense is that [in such cases], partition takes 
place even if the father does not wish it. 

20 Hdrita says that the father being incapable, partition takes place by 
the advice [or consent] of the eldest son : — “ If he [the father] be 
extremely decayed, or remotely absent, or afflicted with disease, the 
eldest son rpay think [of undertaking the management, &c., of] the 
wealth." 6 Sankhftand Likhita “ If the father be weak, the eldest 
[son] should conduct the famjly affairs ; or, with his consent, the next 
brother if conversant wifti business." 7 Anantarali (the next), the one 
born after him. Partition at the wish of one capable of maintaining 
the family, &c. [is here intended] . If all be so qualified, there is no 
rule [as the above] . This is the final conclusion. 


30 Mode of Partition . 

Ydjnavalkya [ch. ii. v. 114] : — ■“ If the father makes a partition, he 
may separate his sons [from himself] at his pleasure, giving the eldest 

1 Vir. 1. 177, p. 2; Mit. ch. ii. 1. 51, p. 2. ^ 

* Vir. 1. 177, p. 2. This does not occur in the MitAksliara. ' 

a Virfl. 170, p. 2, and 1. 172, p. 2; Mit. 1. 48, p. 2 ; Vya. M. and Kara. The com- 

ment further on shows, that in such a case the partition does not rest .on his consent 

or choice. 

* Probably leprosy. 8 Mit. 1. 48, p. 2 ; Vir. 1. 1/0, p. 2. • 

* Vir. 1. 171, p. 2 . * « 


Vir. 1. 171, p. 2. 
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the best share, or all may be equal sharers.” 1 The second half of the 
verso is only an amplification of the voluntary partition [described in 
the first half] ; because tho father’s wish to make the partition, being 
exercisoable in the two modes mentioned *[in tho latter half], its inde- 
pendence is not contemplated. Also because such a construction will 
involve the difficulty of throe predicates. Besides, [a third] difficulty 
would arise Jrom irregularity thus, [if his wish wcro the rule, he might] 
give a lalch [of rupees] to one, g, single kauri (shell) to a second and 
nothing at all to a third. 

Manu notes a distinction in the share of the eldest, [ch. ix., vv. 112, 10 

Unequal division. ' 1 ] 6 > 1 1 7 ] Tho P 0rtion ^ducted for 

the eldest is a twentieth part [of tho 

heritage], witluthe best of all the chattels ; for the middle, one-half of 
that [or a fortieth ] ; for tho youngest a half 1 ^ of that [or an eightieth] 

(1 12]. [But] if there be no deduction, tho shares are to bo distributed 
in this manner [second half of v. 11(3]. The eldest should take 
a double share, and the next born a share and a half. 3 The younger son 
must have each a share. This is the rule of law [11 7].” 1 

Amongst twins, Manu declares tho seniority of one who is born 
first : — “ Tho right of even invoking [Indra, &c.] by tho Vedic texts 20 
called [Submhmanyus'] 5 is declared to depend on priority of birth; and 
in distinguishing 0 twins also, he is considered the eldest who is actually • 
born first. Among twins, in him whoso faco the kinsmen and the 
parents see first, the priority of birth and [the capacity] to Continue tho 
lino is established.” 7 Although in medical works like the Pindasiddh, 

1 Vir. I. 170, p. 1, Kam. and Vya. M. The Viramiftodaya mentions ami refutes 
the interpretation of this stanza by the Prachyas ( i . e the eastern jurists), which gives 
the father power to partition his estate in any manner he pleases. Nilakantha here 
coincides with the Viramitrodaya. Jhnutavahana splits up this text into three sentences 
and says that the first mode of partition applies to self-acquired property and the fol- go 
lowing two to the grandfather’s property (See Jim. p. 92). 

9 In the Manu, Smriti, and the Mitakslmra the reading is turiyam, which means a 
fourth of the deduction for the eldest. 

8 Kulluka says — “ If they clearly surpass the rest in virtue and learning. 

4 Mit. ch. ii., 1. 49, p. 1; Vir. 1. 173, p. 1. Vya. M. and Kam, Jimutavabana would 
repeat the word ‘adhikam’ (over and above) after ‘anSam* (the share), so as to mean 
that the eldest should have two shares, the second son one share and a half, and the 
rest a share and a quarter each. This interpretation is opposed to that of Kulltika 
and Vijuandsvara, and is unnecessarily strained. 

8 These Vedfc texts jvhich are used in the Agnishtoma sacrifice are so called froni 
their reciter being termed Subrahmanya. % 

8 All the copies of Mayukha read sanjndsu , but referring this verse to the text of 
Manu I find the reading to be garbheshu, which seems a better reading and is followed 
by the commentator, Kulluka Bhatfca, who explains it to mean “ conceived at the 
same time.” The same reading is adopted by Nirnayasindhu in the first half of the 
3rd parichheda, 1. 10, p. 1. • # 

7 This text is referred to J$eijala in the Nirnayasindhu, and is not found in Manu, 
f 
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the seniority of the last born [of twins] is declared, that is set aside by 
the above texts in the matter now under discussion, because it [i.e. 
the medical theory] has no foundation in the Vedas, just^as the rule 
' purification ensues after a month' 1 [is set askkvin some cases}. As 
for the passage in tho Bliagavata, [see skandha* hi., ch. xvii., v. 18, 
and comments thereon] [based on the text] “when there are two 
foetuses, a contrary order occurs in the conception and delivery ; ” 
whereby the seniority of the last born is declared ; that too is cancelled 
by the above texts [of Mann and Devala], because in the Puranas many 
10 practices opposed to the Sroritis, are # to be found. According 

* to some, tho question ought to be decided by the custom of the 
country. But what we stated before is the proper [interpretation]. 2 

This partition by deduction is not proper in the Kalir age. Because 
it is enumerated amongst the tilings prohibited in the Kali age. 3 And 
this has been laid down by us in the Same ya - May u kh a . Narad a 

allows the father two shares : — “ A father making a partition may 
reserve two shares for himself.” 4 This text relates to one having an 
only son ; for in the Madana Patna is quoted tho following text of 
Sankha and Likhita: — “If there be an only son, ho (the father) may 
20 take two shares for himself.” 5 The word elm (one) is used to denote 
excellence, as Amarakosa gives the synonyms of elm (one) to be chief, 
other , onhj [Amara ch. iii., see. iii. 16, p. 290]. It means according to 
tho Parijata, that if the son be excellent [a father takes two shares]. 6 

As regalia tho property acquired by the grandfather, * however, 
Brihaspati declares the right to only an equal share, even by one 

1 This rule extends only t<> Vedic rites, because for other rites, purification takes 
place after ten days : in like manner, the above rule about eldership operates in the 
present ease ; while the medical theory may have its use for other purposes. 

a The Nirnayasindhu accords with this view : see Paricltheda 3 the first half, 1. 10, p.l, 
30 8 The MSS. A. and E. supply the text here alluded to, thus : — 

which means, “ similarly, partition by deduction is not now in vogue.” This 
text is referred to in the Nirnayasindhu as found in Ilemadri, (see Parichheda 3, first 
half, 1. 62, p. 2), and in the Viramitrodaya, as found in the Adityapurana (see 1. 174, 
p . i). 

4 The Mitakshara makes this applicable to self-acquired property : 1. 51, p. 1; also 
Vir. 1. 175, p. 1. 

5 The Mitakshara does not contain this text, and seems not to accept this law : see 
Vir. 1. 175, p. 1. Jlmutavahana interprets the term ekaputra as a Tatpurusha (deter- 
minative) compound, so as to mean the son of one father, i.e., a legitimate son by way 

40 of distinction from a kshetraja and a dvydmushydyana (see p. 81). NiT.kantha and 
Viramitrodaya treat it as a Bahuvrilii compound. The latter appears to be a m ^ 
simple c and reasonable construction. 

fl Viramitrodaya (1. 174, p. 2), quotes the Vyavahara-Pdrijata in support of this 
position, and allows the father to take two shares from bis own acquisition, as the son 
being endowed with good qualities is able to earn wealth. Ii appears that the Vyava- 
hara-parij&ta referred to in the Viramitrodaya and t the Parijata referred to by Nifa- 
kantha here is the same wo£k. c 
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having an only son. “ In wealth acquired by the grandfather [whether 
it be] moveable or immoveable , the equal participation of father and 
son is ordained.” 1 Yajnavalkya (ch. ii., v. 121]: — “ The ownership 
of both father and j>on is equal in land, a#corody, or wealth acquired 
by the grandfather/' 2 Kafcyayana: — “When the parents and the 
brothers takfc all the common wealth [and] in equal shares, then that 
partition is called a just division." 3 As for the text of Yajhavalkya 
[chap ii., v. 116], “A partition made by the father among sons 
separated with greater or less stares, if just, is pronounced valid," 4 
it means according to Madana, Vijiifinosvara and others that if the 10 
partition niade by tlie*father be just, it cannot bo set aside. 5 As to 
what Nurada observes “Such as have been separated by the father 
with equal, glitter or less [allotments of] wealtli, to them that is a 
just \or lawful] distribution, for the father is lord of all," 0 that text 
relates to the former ages. 

In a case of equal partition between a father and his sons, a share to 
the wife is also spoken of by Yajnavalkya [ch. ii., v. 115] “If he make 
the allotments equal, his wives to whom no stridhana has been given 
by the husband or the father-in-law, must be made partakers of equal 
portions." 7 But if any has been given, one-lialf is to bo given ; 3 for 20 
[the text is], “ Or, if any has been given, one-lialf should ])e assigned.'’ 9 
Ardham (One half), meaning so much as would make, with what has 
been given before as Stridhana , a share equal to a son's share. But if 

1 Vir. 1. 176, p. 1 ; Vya. M. and Kam. • 

a Vir. 1. 175, p. 2 ; Mitakshara, 1. 51, p. 2. Jimutavahana # (p. 52) interprets the 
word in the text to mean bipeds, from a reference to Narada’s text 
(see supra p. 34). This text has been differently interpreted by different writers on law. 
Dh&resvara says it serves the purpose of awarding to the son an equal share with the 
father only (see p. 53, Jim.). Vijnanesvara holds that inasmuch as the ownership of the 
son is created by birth alone, this text serves two purposes viz., of giving the son the 30 
power of vetoing an alienation by the father and of obtaining a partition against the 
will of the father in certain cases. The author of the Viramitrodava thoroughv agrees 
with this view. Jimutavahana observes 

cnppvm firsts. arftr?* ar^frt forr ’piw <pr rpr4 

STT^T q ’ Tyap g . ( see *bui. p. 50), which means * where of two brothers whose 

father is living, and who have not separated, one dies leaving a son behind him, while the 
other [brother] lives, and then the father dies ; in such a case the son by his propinquity 
would be [but for this text] entitled to succeed to the wealth of the father. This 
[contingency is avoided] by the equal ownership propounded by the [present] text.” 
Nilakanfcha follows the Mit&kshars£ in this matter. 40 

8 Vir. 1. 170| p. 2. 9 4 Mit. 1. 48, p. 2 ; Vir. 1 ; 172, p. 2. 

ft Jimutavahana controverts this interpretation of Vijnandsvara and would give the 
text its plain meaning, viz., that a partition made by the father, whether equitable or 
inequitable cannot be questioned by the sons. (See p. 89.) 

• Kam. 7 Vir. 1. 173, p. 1; Vya. M. and Kam. 

8 Here half stands as indicative of some portion. 

9 See the commentary of Vijn&q£svara on stanza 148, ch. ii., of which this is a frag- 
ment, and where the term * mrdha' is explained to mean a # portion. 
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her wealth be [already] in excess of such a share, no share should bo 
given hoiv 

The same author [thus] speaks of the occasion when a &on able to 1 
earn, and not wishing [move] is not willing to «. participate [ch. ii., 
v. 116] : — “ The separation of one able [to earn wealth] and not desir-> 
ing [a share] may be effected by giving him a trifle.” 1 1 The giving 
some trifle is according to tho Mitakshara with a viev^ to exclude 
his sons from desiring to take a share of the heritage. 2 

Equal partition after the death of the father is spoken of in another 
30 Srnriti 3 [Yijnavalkya ch. ii., v. 317]: — “ After the death of the parent 
the sons should divide equally tho wealth and debt.” H&rita : — 
" When the father * is dead, the partition of heritage should be 
equal.” 5 c 

* Yajnavalkya [ch. ii., v. 123]: — “ When sons divide after tho 

* death of tho father, the mother should also receive an equal 
share.” 6 Vishnu : — “ Tho mothers become receivers of shares 

according to the shares of the sons.” 7 In another Smriti [it is said] 
“At a partition by tho sons, the wealthlcss mother should receive an 
equal share.” The sense is that, if she bo possessed of wealth, she 
20 should receive as much as would make her share equal to a son's share. 
If her wealth "3 larger than a share, sho is to be shareless. Vydsa 
speaks of a sharo to the stepmother and tho grandmother : — “ The 
sonless wives of the father are declared equal sharers ; and so are all 
paternal grandmothers declared equal to the mother.” 8 By tho word 
Sarvdh (all), even paternal step-grandmothers arc included. 

Yajnavalkya describe^ tho* mode of partition among the sons of 
several brothers [ch. ii., v. 120 ]: — “ Among sons by different fathers,, 
the allotment of shares is according to the fathers.” 9 The meaning is 
that supposing one [father] to have one son, another two, a third 
30 three, the division takes place by tho number of tho fathers only, not 
by the number of the sharers. 1 0 Katy ayana : — u If an undivided young 
brother dies, they should make his son a sharer of tho inheritance if 
he has not obtained a livelihood 11 from his grandfather. He should 
obtain the share of [his] father from his paternal uncle, or his [z. e . 

I Vir. 1. 176, p. 2 ; Vya. M; and Kara. 9 Mit. ch. ii., 1. 48, p. 2. 

a This is on omission in the Mayukha, as the verse is clearly from Y&jSavalkya ; See 
Vir. 1. 174, p. 1. 

* The brother would be included in this term. * 5 Vir. 1*174, p. 1. 

• Vmvnitrodaya 1. 179, p. 1 ; Vya. M ; and Kara. • 

40 7 Vir. 1. 180, p. 1, where it is explained that the mothers belonging to different classes 

receive the same shares as are allotted to sons of similar classes. 

• Viramitrodaya 1. 179, p. 1 ; Vya. M.; and Kam. * Vir. 1. 177, p. 1, and Kam. 

10 In other words, ( per stirpes ’ and not * per capita 

II This from the context *pieans a share, and thecViramitroday$ actually construes 

the word in this manner; See 1. 177, p. 1. 1 
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uncles'] son. That very share would indeed be the legal share of all 
the brothers. Or, even his son would receive [a share] ; beyond such 
a son, succession ceases." 1 The word anuja 2 (younger brother) is 
intended to denote e^en the elder brother. • Faratah (beyond) [means] 
beyond the groat-g^smdson. T1 iq sons &c. of the great-grandson do 
not obtain wealth of the great -great-grandfather, if the father, grand- 
father, and ^great-grandfather have predeceased such great-great- 
grandfather, who at his decease has left other sons or [other nearer] 
heirs alive. 5 The meaning is that in the absence of sons, grandsons 
and great-grandsons and the like [of the. deceased], even he [the great- 10 
great-grandson] takes. And this does not refer to the undivided ; but 
to the reunited; as there is a text of Devala which says “ Among 
family members* who haying been divided, live together, the second 
partition of the heritage takes place [even] up to the fourth in descent. 
This is the rule." 1 If a debt, a document, a house or arable land be 
the property of the grandfather of one who for a long time has gone to 
a distant country, he is entitled to a share if he returns. If a man 
having left the common family, has gone to live in another country, 
there is no doubt [that] a share ought to be given to his descendants, 
if they return. [In the text of Devala] aviblialriavibhaldunam (among 20 
thoso who being undivided, were divided, and again became united) 
means the great-great-grandfather and his reunited sons &c. 5 This 


1 These texts of Katyayana are the basis of the interpretation of * putra’ as meaning 
sons, grandsons, and great-grandsons only : See Vir. 1. 177, p. >; Vya. M. and Kam. 

2 In the above text of Katyayana. 

5 Thus : — • 

A 


B 

I 

E 


I 

C 


r 

D 


30 


H 


H’s father G, grandfather E, and great-grandfather B, died before A, who dies 
afterwards, and at his death, leaves a great- great-grandson H, a son, C, and 2 grand- 
sons F and J. According to this text C, and F and J will get the property. 

4 This is a forced construction of Devala’s passage by Nllakantha. Instead of the 
karmadhdraya , it should be read as Dvandva, signifying not “ who having been undivided 40 
have again become divided” but " among family members, Undivided and divided .” 
Besides Nllakantha himself by hi» definition of Day a or heritage proper (see above, 
p. 37) excludes the wealth of the reunited technically so called, or by partnership ; 
whereas this rule primarily concerns daya or heritage which descends in succession. 

W. and B., 2nd book p. 4. 

8 This explanation of the text of Devala, quoted above, ought properly to have come 
immediately after the text and qpt after the texts of Brihaspati, beginning with ‘If a 
debt/ • * 
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refers to those living in the same country. As regards one living in a 
different, country, even the fifth &c. takes the [heritage]. “Be he the 
third or the fifth, or even the seventh [in descent], he shall receive a 
share [of the heritage] , on ‘ his birth and family t name being proved 
[or acknowledged].” 1 This text of Brihaspati opours in treating of 
residence in a different country. 1 

In some cases, Brihaspati speaks of a division according* to mothers. 
“ If there be many sons sprung from* one father alike in number and in 
class, but born of rival mothers, a legal division [of the wealth] may be 
10 made according to the mothers.”- Vyasa : — “ If there be many sons of 
one man by different mothers, but equal in number and alike by class, 
a division according to mothers is approved.” 3 Brihaspati gives an 
opposite example, [thus] “Among brothers who are* equal in class, 
but vary in number [of sons produced on each wife], the shares of the 
heritage are declared according to a division by tho males [not ac- 
cording to the mothers].”' 1 


* Ydjnavalkya* [ch. ii., v. 125] declares the mode of partition 
among sons by different classes [of mothers]:— “ Tho sons of a 
Briihmana by a Briihamana, Kshatriya, Vaisya, or Siidra wife, get res- 
20 pectively four, three, two or one shares ; those born to a Kshatriya three 
shares, two or one respectively, that is according to tho Kshatriya 
Vaisya or Sudra wives he may take; and those born to a Vaisya of a 
Vaisya or Sudra wife, two shares or one respectively.”* 


Brihaspati : “ Land obtained by acceptance of a gift, should on no 

account be given to tin? sons of a kshatriya or other [wife of an 
inferior class]; even though their father give it to them, tho son of tho 
Brahmani wife should resume it after the father is dead.” 6 Devala • _ 
“ son begotten on a Sudri by the twice born is not worthy of a share 
and; but ono begotton on ono of an equal class should take all the 
80 property [whether immoveable or moveable] : thus is the law settled 

BW (of land), acquired by purchase aud the other modes also. 
But of moveable property, he does obtain a share. 

However, the son by an unmarried Siidra woman does not obtain a 
share .even of moveable property. 6 Thus Mann to the same effect — 
[ch. ix. v. lo5] : “ The son of a BrShmana, a Kshatriya, or a Vaiiya 
by a Sudra woman is not a sharer of tho heritage ; Whatever wealth his 


40 


• Vfr. 1. 178, p. 1. . Vir. 1 . 178, p. 1, . Id 

• Vfr. 1. 183, p. 1 i Kam. and Vya. M. 

• Mit. cb.iL, 1 53, p. 2; Vir. 1. 184, p. 1 ; Ka,n.|md Vya. M 
The word is dr a vya, whi?h primarily would signify meney. 


Kam. 


' Ibid. 
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father gives him, shall alone become his property/' 1 Brihaspati 
notes a distinction after the death of the father : — “ An obedient and 
virtuous soli born by a Siidra woman to a man [who has no other son] 
Bhould obtain maintenance; the rest, tho Sapindas should divide equally 
among themselves" Gautama ,— 1 “ Even the son borne by a Siidra 
woman, to abhildless man shall, if obedient, receive a provision for his 
maintenance," Vvitti-mulam [means] a provision for his living. 

The same : — ■“ The pratiloma sons [shall have provision] similar to that 
of the son by a Sudra woman." Pratiloma means sons begotten on 
women of classes superior to that of tho begetter. Yaj naval ley a [cli. 10 
ii., vv. 133, 134] states a distinction as regards a son begotten on an 
unmarried woman. “ A son begotten on a dds'fby a Siidra becomes 
even*partaker of a share by tho [father’s] choice. After tho death of 
the father, the brothers should make him a half-sharer." 2 * * Kdmah , 

[i. e.] the father’s choice. The expression Sudrcna (by a Sddra) [in 
tho above text] shows that a son begotten by a tvviceborn on a dasi 
(slave) does not take a share even by the father’s wish. According to 
the Madana Ratna and other works, after the death of tho hither, he 
is not entitled even to half, nor in the absence of sons &c. to the whole 
[of the heritage]. 5 * * 8 20 

A distinction is made as regards a son born after partition. “A 
son born after partition takes only the fathers [share]." 1 Brihaspati: — 

“ All earned by a father, who has separated from his sons/ belongs to 
tho son born after partition. Those born before £tho partition] are 
considered to have no ownership [over it}. As regards wealth, debt, 
giving, accepting, and purchasing, they arc independent of each other, 
except in [respect to] mourning and offering libations of water." 5 If 
there be only debts, the previously separated son is not at all bound 
to pay debts without receiving a sharo of the heritage, as it is observed 
further on [Yajnavalkya cli. ii., v. 51] that * a receiver of the heritage 30 
should bo made to pay debts.’ But if any ono of them have reunited 
with the father, partition must be made with him, as is said by Manu 
[ch. ix., v. 210 ]: — “ A son born after partition should take only the 


1 See on this subject Manu ch. ix., v. 145. Mitakshnrii 1. 53, p. 2, makes the 

J^udra’s son receiver of j share, if he be unendowed by the father, amongst the Southern 
people. See Viramitrodaya 1. 18*#, p. 2. 

* Vir. 1. 192, p. 2 ; Vya. M. and Kam. 

8 If he be anukula or obedient, he gets maintenance alone : Mit. ch. ii., 1. 56, p. 2; 

Vir. 1. 192, p. 2, uses the w r ord Apratikula instead of anukula , both of which mean the 

same thing. * 40 

* This is a text of Gautama, as stated in the Viramitrodaya 1. 182, p. 2. 

8 Mit. 1. 51, p. 2; Vir. H82, p. 2. 



48 [c. tv, s. iv, 34 — 39. 

f 

father's wealth, or if any sons be reunited with the father he should 
divide it with them." 1 

Ydjnavalkya states a distinction in regard to partition after the 
father's death with respect to a son born afterwards by a mother, 
a step-mother, or a brother's wife, whose pregnancy at the time 
* was not evident, [ch. ii., v. 122]*: — “When [after] the sons, &c., 
have been separated, a son is born of a wife of the rarae class, he 
becomes. a partner of a share ." ,J The partition is thus to be effected, 
by something being contributed by each of all the brothers &c. out of 
10 his own share, so as to make [the posthumous son's] share equal to 
their own. Vishnu: — “ Those who have been separated from the father 
should give a share to the son born after partition and this has 
reference to shares neither increased nor diminished by profit or loss. 
But if they are so increased or diminished, tlxo same [author] observes 
[Yajnavalkya ch. ii., v. 122]: — “ Or his allotment should be made out 
of the visible estate, corrected [by necessary adjustment of] profit or 
loss." 3 Brisycit [that is] out of the existing wealth. 4 

Vasishtha states this distinction as to the timo of partition among 
brothers: — “Now for the partition of heritage among brothers. The 
20 birth of sons from those pregnant wives [of parceners] who are child- 
less should b & awaited." 5 That is till then [the brothers] should wait 
[before they divide]. 

Brihaspati states a distinction as regards partition made after the 
father's death: — “Of the uninitiated younger brothers, the initiation 
and other ceremonies should bo performed by the eldest brother, out of 
the common wealth of .the father." 6 Tho form yanyasah (younger) 
is [a license exercise^ by ancient Bishis] after the maimer of the Vedas. 7 

The mention of brothers is indicative of the sisters [also]. Even 
so the same author, 8 “ And those daughters whoso [marriage and 

30 1 Mit. ch. ii., 1. 57, p. 2; Vir. 1. 132, p. 2; Kam ; Vya. M. 

a If he he bom of a wife from a different class, he takes only from his father’s share 
Vir. 1. 182, p. 2. 

3 The loss should only be for necessary purposes, such as payment of debt, perform- 
ance of ceremonies, &o. 

4 Both the Mitakshara (ch. ii., 1. 52, p. 1) and the Viramitrodaya (l. 183, p. 1), state 
“ from the property taken by the brothers.” 

3 Mit. ch. ii., 1. 5?, p. 1; Vir. 1. 182, p. 2 ; Vya. M. and Ram. r 6 Kam. 

1 The following Patiim s sutras are here referred fo: — «pr (ch., vii., quar*^ 
ter i., sutra 70) and fTFrRCcT: (ch. vi„ quarter iv., sutra 10) It should 

40 property be Yaviydnsah. 

9 This is evidently a mistake. In the Viramitrodaya and Apararka the following 
text is attributed to Vyasa. In other works it is attributed to N&rnda. At any rate 
it cannot be the text of the^pame author Brihaspsitc; otherwise the author’s explana- 
tion of brothers as including sisters would be out of plac#. 
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ceremonies have not been performed, must have those ceremonies 
performed by their elder brothers according to law, from out of .the same 
paternal [common] wealth.*’ 1 Ydjnavalkva states a distinction as regards 
daughters’ initiation [cli. ii. v. 124] : — Uninitiated sisters should 
have their ccrorucJiiios performed by tkGso brothers who have been 
already initiated, giving them a quarter of one’s own share.” 2 The 
sense is [that] a fourth part of such a share as would be allotted 
to a son of the class to which the sister [belongs] being givqp to each 
sister, they aro to bo initiated. 

For the sake of usefulness in regulating the taking of the heritage, 10 

Twelve kinds of sons.* Ydjnavalkya gives this [detailed] descrip- 

tion of sons, primary and secondary [ch. 
ii. vv. 128 — 132]. ° 1st. ]Jhe aurasci 3 son who is procreated on the 
lawfdlly wedded wife ; 2nd. Equal to him, is the son of an appointed 
daughter or the appointed daughter herself ; 3rd. Kshetraja (the son 
of the wife) is one begotten on a wife by a scigotra (kinsman of her 
husband), or by another; 4th. One secretly producod in tho house is 
declared a son of hidden origin ; 5th. A damsels child is ono born 
of an unmarried daughter : he is considered a son of his maternal 
grandsire; 6th. A child begotten on a woman whoso [first] marriage 20 
has or has not been consummated, is called tho son o£ a Punarbhu , 

(a twice-married woman) ; 7th. He, whom his father or mother may 
give [for adoption] is dattalca or a son given ; 8th. A son bought is 
one sold by them [his parents] ; 9th. A kritrima or self-made son is 
one adopted by tho man himsolf; 10th. Ono who ‘gives himself is a 
Swayandatta or self-given son; 11th. A» son produced in the womb 
[before marriage] is a Sahodhaja [son of a woman who was pregnant 
at marriage]; 12th. Ho who having been forshkon by his parents, 
is taken for adoption, is apaviddha or a deserted son.” 4 

Tho aurasa, or the legitimate son born of a lawfully marriod wife of 30 
equal class, is the principal son. 

The SQn of an appointed daughter is of two kinds, of which the first 
is thus explained by Vasishtha:— “ This maiden daughter who has no 
brother, I will give to thee in marriage decked with ornaments ; the 
son who may be born of her shall be my son.” 5 The same author 
speaks of the other kind [of Putrikaputra thus] : — “The appointed 
daughter is herself the third kind of son.” 6 In this case the father’s 
obsequies arid the like are to be performed by the appointed daughter 
herself. r • 

1 Vir. 1. 179, p. 2j Vya. M. and Kam. a Vir. 1. 179, p. 2; Vya. M. and KamT 40 

a Literally, born from the breast . * Vir, 1. 184, p. 2 ; Vya. M. and Kam. 

8 Mit. ch. ii., 1. 56, p. 1 ; Vfr. 1. 185, p. 1 ; and Kam. 

6 Mit. ch. ii., 1. 55, p. 1. ; Vir.J. 185, p. 2, speaks of the appointed daughter herself 
as the second son, and this stems to be the better reading* 
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[o. IV, s. iv, 43— s. v, 2. 

The son of the wife is one begotten on the wife of a brother, or other 
[relation dying] without male issue, by direction of the preceptor, by 
the younger brother or other relation of the same gotra bv lineage. 
The Paunnarbhava, or the sftn of a twice-married woman, is one begot- 
ten by the second husband dfc. a woman whose [fifst] marriage had 
not been consummated by the first husband. 

All the secondary sons mentioned here, except daitaka or the adopt- 
ed son, age forbidden [recognition] in the Kali ago ; because wo read 
in the prohibitions [in the Kali age], “ There is no acceptance as 
10 sons, of others than the dattaJca (adopted) and an auras , or legiti- 
mate sons.” 1 


D ATT AKA (THE ADOPTED SON). fj 

Now: The ceremony of Adoption. Manu [ch. ix., v. 168] : — “He 

whom his father or mother [ with her hus- 
The Adoption of son. 7 . , ,* x • 

1 band s assent J gives to another as his son, 

the donee being in distress [m consequence of being soilless ], provided 

the boy be of the same class, affectionately disposed, is considered as 

a son given; the gift being confirmed by pouring water.” 2 [The 

italicized portion is based on Kullukabhatta’s comments on Manu.] 

20 From the word wd , (or), it means that if the mother be absent, the father 

alone may give him away, and if the father bo dead, the mother may 

do the same, but if both be alive, then even both : so [says] Madana. 

By the use of the word dp at, (distress,) [it is to bo understood], the 
giving is not to be made except in distress. But this prohibition, says 
Yijriduesvara, is as regards the giver only [not the receiver] as it 
- affects visible interests [and] not the religious ceremony [of adoption]. 3 
But it is not so ; for since the object of this prohibition is not for visible 
[or worldly] interests, its religious [or sacrificial] nature becomes 
known, or taking it for granted that it was for visible objects, there 
30 is essentially an invisible object also in the rule ; [so that by] the non- 
observance of this [rule], the accomplishment of the invisible virtue 
[or good] proposed to bo achieved will not bo effected. But some 
say, To the word 'distress* the sense of a prohibition does not apply ; 
lest there should arise the difficulty of Farisankhyd * in the case 
of non-distress ; because the word Apatf or distresses merely known 

1 Nimayasindhu, paricliheda iii, first half, 1. 63, p. 1 ; the pattaka Mimdnsd speaks 
of a th^d son — the Kritrima, as allowed in this age f and he is now allowed to be so~ 
by the Mithila School : See viii. Sutherland’s W. It. p. 155, Shiba Kuveri vs, Jogun 
Singh ; Norton’s L. C. Hindu Law, p. 70. 

40 ■ Mit. ch. ii., 1. 55, p. 1. ; Vir. 1, 188, p. 2; and Kam. 9 Mit. ch. ii., 1. 55, p. 1. 

4 That is, you have to reject the affirmative sense, to decline receiving that which 
necessarily arises from the cjoiitext, and to assume *some other meaning. See Mit&k- 
sharfi, ch. i., 1. 11, p. 2. t 
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as the motive [for giving]. But although distress be the motive, 
still there is no sin, if when the distress exists, the gift qf the son 
is not made ; because in the above text, [the giving, &c.] and [the 
distress] are like tl^e definition and the defined ; because there is no 
lid hi (rule) laid down commanding giving [of a son] when the motive 
of distress exists. 

Althoughjhe [Vijihmesvara] in the chapter on Marriage says that 
“ in transgressing the prohibition against [espousing] Bickly and the 
like brides, thero is only a transgressing of a visible rulo [framed with 
a popular object], the state of a lawful wife is superinduced not- 10 
withstanding [the existence of those defects] that also is by tho 
above argument over-ruled. 

Now Sadrisim means alike by family and qualities, not by class. 
Therefore according to Medhdtithi, a Kshatriya, &c. may be the dattaha 
or given son of a Br&hmana, &c. But Kullukabhatta says, ‘ alike by 
class* 1 [Manu ch. ix., vv. 168 and 169], And this is correct because 
Ydjnavalkya [ch. ii., v. 128] after enumerating the twelve sorts of sons 
in this manner observes : — “The legitimate son is one procreated on tho 
awfully wedded wife/’ &c., and thus concludes [ch. ii., v. 133] : i( This 
law is propounded by me in regard to sons equal by class,” and this 20 
will bo made clear by me, by two texts of Saunakfi to bo cited 
hereafter. Vijndnesvara also says the same thing. 2 He also says : 

“ From tho text — • By the mere birth of the eldest son, man becomes 
the father of male issue/ 3 the performance of the filial office primarily 
devolves on the eldest son, therefore he should not t>e given. But this 
prohibition [is as] regards the giver onljs not the taker.” 4 ' 

This prohibition might indeed apply to the giver alone, provided 
this text [of Manu] contained a prohibition of* the gift of an eldest 
son ; but it does not ; for there is a want of affirmative [command] ; 
and because the expression, f Man becomes the father of male issue/ 30 
being merely a declaration of parentage, [by the mere birth of a son] 
there is only a discharge of the [ancestral] debt. According to this 
interpretation the latter half [Manu ch. ix., v. 106], — “ And [the 
father] being free from obligation to his ancestors, 5 he [the eldest son] 
is worthy of the whole,” exactly accords [with the first]. Sarvam 
[means] wealth. A male only can become adopted, not a female; 
because from the pronoun Sah [he] occurring in the text, ‘ He is 
to be known as a# son giyen/ 6 which [sentence] is expressive of a 
connexion between an object and its attribute, it is understood t*> imply 

1 The inferior of the superior class, see V iramitrodaya, 1. 188, p. 2. 40 

9 Mit. ch. ii„ 1. 55, p. 1. 3 This is a text from Manu. ch. ix., v. 106. 

* Mit. ch. ii., 1. 56, p. I. 8 5TTV?r. 

* This is a fragment froxn a ve«e in Manu (ch. ix., v. J68). 



52 


[a. iv, s. v, 6 — 8. 


a male person equal in class who is the subject of a gift made by 
the father and mother, accompanied with affection [and pouring of] 
water, and of which distress is the motive ; as from the pronoun * him* in 
the holy text, t€ Let a Brdhmana of eight years be initiated, and let him 
be instructed/' 1 there* arises the knowledge* of a male of eight 
* 8© years, of the Brdhmana class, initiated at the threUd ceremony 
and the like. From tho above, results the refutation of what 
some persons have held, viz., that since in the act of gift, signified by 
the term daitrima [or given], there is nothing distinctive [of either 
10 male or female], and as by the aphorism c Ktrer mam nityam ,g [i.e. 
formations ending in tho affix ktri , always have map added] [whether 
tho word be masculine or feminine], the daughter given to the husband 
or another is signified [by the term daitrima ]. ^ 

Saunaka thus doclares the mode of adopting a son : — “ I, Sauhaka, 
will now declare the best adoption. One having no male issue or 
one whoso male issue has died, having duly fasted for a son, having 
given a pair of clothes, a pair of ear-rings, a turban, a ring to an 
Achdrya (priest) religiously disposed, a follower of Vishnu 3 and 
thoroughly read in tho Vedas, having brought a barhish (a layer of tho 
20 Kusa 4 grass), and an idhma [a bundle of small sticks] of the paldsa 5 
tree, having invited kinsmen, and relations, having feasted the kins- 
men, and especially the Brahmanas, having performed tho rites, com- 
mencing with that of anvddhana [or] of placing the Samidh (stick) over 
tho consecrated fire, and [ending with] that of uipavana or purifying 
of the clarified butter ; and having advanced before the giver, should 
[thus] beg, x Give a son/ t The giver being capable of the gift 
[should give] to him with the recitation of the five prayers, the initial 
words of the first of which are c Ye Yajnena / [The acceptor] having 
taken him by both hands with recitation of the prayer commencing 
80 with 4 Deva&yatvd / having inaudibly repeated th9 mystical invocation, 
beginning with ‘ Angad-angat ’ and smelt the forehead of the child ; 
having with clothes and the like adorned the boy bearing the reflection 
of a son, [and] accompanied with dancing, songs, music, and benedic- 
tory words, having brought him into the middle of the house ; having 
according to ordinance offered to tho sacred fire an offering of boiled 
rice [to each incantation] with recitation of the mystical invocation, 
f Yastvahridd, of the single prayer from the Rigvedd , commencing with 
9 Tubhyamagne / and the five prayers, the initial wqrds oftthe first of 

1 Seathe Asvalayana Stitra (Adhydya i., Kandik6 xix. and Sdtra i.) 

40 » Pfinini ch. iv., quarter iv., &titra 20. 

8 It is not meant that he should belong to the Vaishnava sect, but that he should be 
a worshipper of that Deity. 

* Poa cynosuroides. 

8 Butea Frondosa. 
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which aro, f Somodadat ’; and having performed a sacrifice with the holy 
texts, beginning with Svishtakrit , should close the remaining ceremony 
of the sacrifice. Amongst Brdhmanas, the adoption of a son should 
be made from amongst the sapindas , l or in their absence, an asapinda 
[one not a sapindar] .may bo adopted, otherwise one should not be 
adopted ; ambngst Kshatriyas, one from their own class, or one whose 
gotra is the $ame as that of the [adopter’s] preceptor may be adopted; 
amongst Vaisyds, from amongst those of the Vaisya class; amongst 
Sddras, from amongst the Stidra class ; amongst all classes, from amongst 
their respective classes only, not from others. But a daughter’s son 10 
and a sister’s son are a’ffiliated even by Sddras. By no man having an 
only son is the gift of a son to bo over made. By a man having several 
sons, such a gift is to be made by all means. An excellent Brdhmana 
shou?d bestow a gratuity on the officiating priest according to his 
ability. A king [should grant] even one half of his dominion. A 
Vaisya throe hundred pieces of money ; 2 a Sudra even the whole of 
his property; if indigent, to the extent of his means.” 3 Chhaya- 
valiam, (Bearing the reflection of a son) ; [that is ho should be] same 
or oqual. 

Daughter’s son and sister’s son , fyc. Just as in the passage , ( [he] gives 20 
the stick to Maitrd-varuna/ although owing to the past ond future use 
[in the sacrifice] of the stick it is possible to consider the stick as bhavya 
(principal object), yet Maitra-varuna, who is of future use [in the sacri- 
fice] is considered tho principal object [in the sentence], as Being in the 
dative case, and as being the invoker of the deities in accordance with 
tho precept ‘ [Maitra-varuna] with tho stibk in 4 hand should pronounce 
the invocation’; so similarly in the present passage, the Sddrp,, inasmuch 
as it is ho who satisfies tho debt [of tho manes] must be considered the 
bhavya [principal object], as being tho subject about which [the adop- 
tion of a] daughter’s or sister’s son is predicated, the genitive termina- 30 
tion [after the word Sudra] being interpreted in tho sense of the dative. 
Therefore it is proper that thoy [daughter’s and sister’s sons], being 
the Vidheya (predicates) should be the objects of limitation, [so as to 
mean that the] daughter’s and sister’s sons alone are for a Sudra. As 
the [term] Sddra, not being tho predicate, cannot be the object 


1 The Sapindas are kinsmen connected by the offering of the funeral cake to the 
manes of father, grandfather and the great-grandfather, &c., including the direct 
descendants of four persons. * 

a See Sansk&ra- Kaustubha where the reading is (two hundred gems) 

which is more intelligible than the one in the text, which is ftrHTrPPreb 40 

8 See the Dattaka Mlm&nsa pp. 25 and 26 ; and the Dattaka Chandrikd pp. 51 and 
62; and the Sanskdra Kaustubha, d. 47, p. 1. 
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of limitation, if tlie passage [in question] be interpreted ^ as meaning 
that [daughter’s and sister's sons] are for a Sddra alone* then that 
interpretation is opon to the objection of Parisanlchya 1 *[a negative 
inference which is considered objectionable] in ijpspoct of adopters in 
the Brahmana and other [classes, who will be qxeluded]. Therefore 
the daughter’s and sister’s sons alone aro the principal [\idoptees] for 
a Sddra. Failing them, another of the same class [may Jbe adopted] ; 
for, iC Sddras from amongst the Sddra class” : so he [Saunaka] has said. 
This word jati (class) is not to bo narrowed down to the daughter’s 
10 son and sister’s son ; because tlie being a daughter’s son or a sister’s 
son is not co-extensive with being of the same class, 2 and because 
there would also arise the difficulty of liavihg in one and the same 
Smriti, a general proposition which would then become useless. 5 
* This is fully explained by my venerable father in his DVaita- 
Nirnaya. 4 And tli6 same is the usage amongst the learned,* and • 

1 See supra p. 50 note 4. 

a Because this text being applicable to all ages, and marriages of different classes being 
allowable, one might be a daughter’s or a sister’s son and yet be of a different class ; 
and vice versd. 

20 3 Because the general proposition/* for Sudras, among the &udra class,” occurs first; 

and in this (Sudras) class, a marringc with any of the higher classes being illegal, a 
Sudra must necessarily have a &udra wife, and the daughter’s son and the sister’s soil 
must be Sudras likewise. Therefore if the text “ the daughter’s and sister’s sons are 
even for Sudras,” &c. were to be construed in the narrower sense as a rule limiting the 
acceptance ^ these two alone for Sudras, tlie inclusion of the above general proposition 
would be altogether ageless. • 

4 Sankarabhatta [the father of Nllakantha] the son of Narayanabhatta, in his work 
styled the Dharmadvaitanimaya, fn the chapter styled ‘ The solution of doubts in 
regard to adoption,’ says : — * 

30 “ In the Prayogaparijata on the subject of adoption, the law of taking a son [in adop- 

tion] as laid down by Saunaka is written. There the text “ the daughter’s or the 
sister’s son is given to a Sddra” [occurs]. Some [have interpreted it by] the rule of 
limitation [to mean] that these two [viz., the daughter’s and the sister’s son] are 
[adoptees] for a $udra alone [and] not for any other [such as a] Br&hmana or 
the like. [But] that is not [so]. In the text * a cow should be given to a Brahmana, 
it is [indeed] proper to make the [word] Brahmana the object of limitation, as being, 
of no past or future use [in the act], and [being thus] a predicate [denoting] attri- 
butes. [But] such [limitation] is not proper [in the case] of 6ddra [in the] present 
[instance]; because of his future use, and [because of] his not being a predicate 
40 [denoting] attributes; and because of the impossibility of the rule of limitation [apply- 
ing to any term] other than a predicate. [If it be asked] how the &ddra is of future 
use, the answer is In the [Vedic] text * There in no [translation] to the higher world 
[after death] in the case of a sonless man ; [for] by % his birth a Brdhmana becomes a^, 
debtor*in three [ways, viz.], to the Gods in sacrifices ; to the manes in issue, [and] to^ 1 
the Rishisin learning,’ the [term] Br&hmana is used as illustrative [of all the classes], 
as has been stated in the adhikarana (aphorism) * Brahmanasya Soma vidya prajam 
rinavakyena samyogaV [See Mimansa Darsana, p. 651, ch. ii., quarter 2nd Sutra 31 :] 
which means ‘To the Brdhmana’ Soma (or sacrifice) Vidya (knowledge of the Vedas) 
and prajd issue [in the shape of sons] are [necessary], bjeause of the applicability to 
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thus the right of a Sudra to adopt, being established like the established 

him of the text of [the three debts]. Thus a Sudra [too] has to discharge his debt to 
the manes; and is [therefore] Bhavya (the principal object or subject in the sentence), 
the genitive [termination after the word Sudra] beyag construed in the sense of the 
dative. Just as in the Ijtcxt] ‘ [he] gives the stick to Maitravaruna,’ Maitra-varuna as 
the holder of the^stick, beftig in the dative case is the Bhavya (subject) as being of future 
use, because the [office of] reciting invocations with the stick in his hand is assigned 
to him in accor/lance with [the text] ‘ [Maitravaruna] holding the stick in his hand 
recites the invocation * [and just as] the [possible construction of the] stick as Bhavya 
(subject) owing to its [past] use in capacitating the sacrificcr [for his office], is rejected, 10 
and, the [whole] text is interpreted to mean 9 Maitravaruna should be given the 
stick,’ so as to make the stick a [part of the] predicate : so, in the present instance, 
although it is possible [to consider] the son [to be adopted] as the Bhdvya (subject) 
owing to his future use in accordance with [the text] ‘[lie] conquers the [future] worlds 
through a son ’ and ‘[he] enjoys eternity by a grandson,’ [yet] it is proper to make the 
sentence mean ‘a" Sudra should be given the daughter’s or the sister’s son, [as 
the adopted son],’ so as to make the daughter’s or the sister’s son a, [part of the] 
predicate, and [consequently] the proper objects of limitation. The Sudra being the 
subject [in the sentence], the limitation [of that term] would involve [the logical 
fallacy of] Parisankhyd (a negative inference), [such] as is observed when the 20 
taking of the horse’s cord by [the recitation of the text] imamagribhnan rasdndmritasya, 

&c. [they] took this cord of truth, &c. is enjoined. That [ parisankhyd] involves three 
objections. Besides [the interpretation of] one ami the same text by niyarna (rule of 
limitation) an parisankhyd (a negative inference) is not possible. Thus it is esta- 
blished that the daughter’s or the sister’s son can he adopted even by a Brahmana 
or the like [j. e. a Kshatriya or a Vaisya] ; and that a Sudra should adopt the 
daughter’s or the sister’s son alone wherever possible. [It may be objected that] 
if [the terms] * a daughter’s or a sister’s son’ are to be limited, there will he no 
[adoptee] for a &idra other than those [daughter’s or sister’s sons] as^[tlie words] 

‘ where possible’ are [introduced] without authority. This [isjuisw’cred by] some [as 30 
follows] the begetting of iss-ue is peremptorily enjoined by the text ‘ Brdhmanasya 
soma , &c.’ [see above in this very note], the [final]* purpose of which is that implied in 
the w r ord ‘ puttra* (son), vis., the satisfaction of the debt of the manes. That purpose 
being served by the adoption of a son as well, this [commandment for adoptionj is ag 
peremptory [in the case of the sonless] as [that for] begetting issue. [That being so] 
the yatlia&aktinyaya , (the rule which enjoins the observance of a precept as far as pos- 
sible) applies, and the non -restriction of the daughter’s or sister’s son is proper. But 
this [answ'er] will not do. For the [said] yathd&aktinydya properly applies only with 
regard to the details of an enjoined ritual. Consequently by [the operation of] that 
rule, the homa (sacrifice) or the like, which is a part of the ritual enjoined for adoption, 40 
may be disregarded, but not so the [relationship] of a daughter’s or a sister’s son, that 
not being a part of tbe ritual. [Similarly] the restriction of the same class enjoined by 
Manu in the text : ‘ I have thus laid down the law in regard to sons of the same class’ 
cannot be disregarded. Therefore [the introduction of the words] * wherever possible’ 
[into the interpretation] is improper.” The [correct] answer to this is : Because 
the community of the class in the adoptee is enjoined by Saunaka in the [text] 9 to 
Vaisyas from the VaisyA class [aiyl] to Sfidras from the &udra class,’ and by Manu 
in [the text] * I have laid down this law in respect of sons from the same class,’ 
and because the restriction [of the word &tidra to a daughter’s or sister’s son] is 
not possible, inasmuch as the Stidra and a daughter’s or a sister’s son are not co- 50 
extensive terms, nor in [the relation of] genus and species [to each other], the text 
[relating to] the Stidra should be interpreted as enjoining tbe adoption of sons other 
than those of a daughter* and sister, so as to make n£ text nugatory. Where it is 
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right of the carpenter — Nishdda, 1 [to perforin a sacrifice], the assertion 
in tho Suddhi Yiveka that a Sudra is not entitled to mako the accept- 
ance of a son, which has to be accomplished through Vedic Mantras 
(sacred texts), and by a Hemet ( sacrifice to tho fire) is also refuted. 
The homa (sacrifice) with a recitation of the Mantras is to be per- 
formed by him through a Brahmana, because of tho text' of Pdrdsara, 
viz., cC He, for whom a fast, a vow, a sacrifice, ablution at a holy place, 
silent meditation and tho like, are made by Brahmanas,* obtains 
* their benefit/* Tho same is tho opinion of Smarta and 
10 Harindtha. As for the assertion of Pdrdsara himself that that 

Brdhmana who, for a money gift, may perform a sacrifico on behalf of a 

possible, the daughter’s or the sister’s son should alone [be adoptedj because the 
former is allied [to the adopter] by [drawing in his veins] the [adapter’s] own blood, 
and the latter by [drawing in his veins] the blood of the [adopter’s] father. When 
they are not available, a $udra other [thmi those] does become the son, [i. e. is 
eligible for adoption]. In this way, the popular usage is not inconsistent [with texts] 
and everything is faultless. 

This (view) has been also noticed with approval by Krishna Bhatta in his commentary 
on the Nirnayasindhu in Part iii., under the heading of adoption. The passage runs 
20 thus: — 44 The Bhatta [the author of the Dvaitanirnaya had this family appellation by 
way of eminence] on the other hand says : — 44 There can be no limitation [in the interpre- 
tation of the $aunnka’s text] so as to mean that the daughter’s son and the sister’s son 
are two [adoptee*] for a $udra alone and for no other. Just as in, [the sentence] 4 the 
stick should be given to Maitravaruna ’ the Maitravaruna as the holder of a stick is the 
principal [object], because of his future use [in the sacrifice] as the invoker of the 
deities, in accordance with [the] text 4 holding the stick, [he] shall recite the invoca- 
tions/ which assigns tlje work of invoking to Maitravaruna holding the stick in hand, 
so as to make the whole sentence predicate of Maitravaruna a gift [to him] by the 
sacrificer of his stick ; so here [the present passage should be construed to] predicate of 
30 a &udra the adoption of a daughter's or a sister’s son, because of his [the ^tidra’s] 
use as the satisfier of the debt [of the manes], the genitive [in the text] being taken 
in the sense of the dative. It is thus proper to make the daughter’s or the sister's son 
the subjects of limitation as being the predicate [in the text in dispute]. The term $udra 
being the subject, its limitation will be open to the [logical fallacy of] parisankhya ( 4 a 
negative inference’) as when the taking of a horse’s string is enjoined by the [recita- 
tion of the formula commencing with] imamagribhnan rasanamritasya (this string of 
truth is taken up) [by them] [which does not specify the string to be of any particular 
animal]. This [mode of construction, viz., parisankyd is open to] three objections. 
Therefore [it follows] that the daughter's or the sister’s son alone are the principal 
40 adoptees] for a Siidra; failing them any other of the same class; because of the same 
author’s text] 4 to Stidras from the Sudra class/ It cannot be said that [in the last 
mentioned text], the generic term [Stidra] should be limited to the daughter’s or sister’s 
son. For if that were so, [this] general statement in the same Smriti would become 
nugatory. Accordingly even the Brdhmanas and ^he like [ £ e. the Kshatriyas and 
the VaiSyas] may receive [in adoption] the daughter’s or the sister’s son, there being 
no prohibition [to that effect].” For an exposition of the Mamdnsa canons of interpreta- 
tion called Niyama and Parisankhya , see the disquisition of Vijfianesvara on 1. 1 1, p. 1 
of the Mit. ch. i. 

1 A Nishdda is one begotten by a Brdhmana on a e dudra woman. This rule is based 
50 on a Section of the Mimdna&of Jaimini Adhyaya vi., quarter i., Sutra 51. 
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Stfdra, shall become a Sudra, and the Sudra shall become a Br&hmana 
it is, according to Mddhava, to be taken as meaning that the benefit 
of the act accrues to the Stfdra, while the sin attaches to the Brahmana. 

Even a woman ha#, like the Stfdra, authority to adopt, because of 
the text “ wooden and Stfdras aro governed by the same rules.” 

Vasishtha : — “ Man produced from virile seed and uterine blood, pro- 
ceeds from his father and his mother as an effect [from its cause]. 
Therefore his father and mother hefte power to give, to sell, or to aban- 
don their son. But no one should give or receive an only son, for he 
saves tho man [from pfit or hell]. A woman should neither give nor 10 
receive a son oxcept with her husband’s permission. He who is about 
to adopt a son, having invited kinsmen and announced his intention to 
the king, 1 and having performed a sacrifice in the middle of his houso 
with the c vyahriti’ prayers, should take an unremote kinsman of the same 
class. In case of a doubt, he whose kinsmon are distant 2 should be kept 
apart like a Stfdra. For, it is well known that by means of one [the 
adopted], he [the adopter] is able to save many. If, after adopting, a 
legitimate son should be born, the adopted son should be a sharer of a 
fourth.” 3 

The husband’s permission is intended only for a woman whose 20 
husband is alive, for evident worldly reasons. But a widow may 
adopt oven without it by the assent of her father, or (in his absence) 
by that of her jnati (clansmen). Ilonco, says Ydjiiavalkya &ch. i., v. 
85] : “ The father should protect tho maiden daughter, the husband, 
when [she is] married, the sons in (her^old ago; in their absence 
their clansmen. A woman has no independence at any time.” Thus 
her dependence on the husband in a particular state alone is indicated. 

In his absence, or owing to his infirmity on account of old age or 
otherwise, her dependence rests oven on her sons, &c. Katydyana also 
[who says] : “ Whatever spiritual acts (or acts relating to tho future 30 
state) a woman performs without the permission of tho father, the hus- 
band, or the son, to obtain a benefit after death, it shall become fruit- 
less,” declares the permission of the husband, &c., applicable toparticular 
states. Aurdhvctdeliilcam [means] relating to the next world. There- 
fore that permission of the husband indicated for a particular state [by 
Ydjnavalkya] is also laid down hore [by Kdtyayana following Ydjna- 
valkya],and is not a new rule, laid down (without prior authority). 

• 

1 Krishnabhatta, the commentator on the Nirnayasindhu, says that the word Rdjd is 
Qramapala or Lord of the village, 

* Viramitrodaya, 1. 189, p. 1, makes ‘ distant* to mean one whose country and language 40 
disagree ; and Kalpataru speaks of one whose uncle, &c. is not near ; Dattaka Mlm&n- 
s&, p. 27, seems to agree with the \jramitrodaya. 

3 Mit. ch. ii., 1. 55, p, i.j \Kr. 1, 189, p. 1 }Yya, M. and*Kam. 
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Hence [it follows that] a widow has authority [to adopt] even without 
the permission of the husband. 1 

Adurebdndliavah (means) a sapinda as near as possible. And 
even among the near sapirtdas, the brother's son* is the chief; because 
of the text of Manu [ch. ix., v. 182], quoted in the # Mitakshara 2 : — "Of 
brothers of the whole blood, if one becomes the father of a male issue, 
then by that male issue, all of them become fathers of*a male issue. 
Thus declares Manu." And this i ^ the proper motive of this precept, 
since any other is improbable. Durclandhavam [means] one of an 
10 unequal class. 

According to my venorable father, oven one married and the father 
of a malo issue is fit for adoption. And this is proper, since there is 
nothing opposed to it. But it is said in Kdlika Puriina, “ Oh lprd of 
the earth, a son whose ceremonies up to tonsure have been performed 
with the Gotra or family name of his father, does not attain the sonship 
of another man. The ceremony of tonsure and of investiture being 
indeed performed [by the adopter] under his own family name, sons 
given and the rest whose ceromonies are thus performed, are to bo 
considered as sons, else they are termed ddsa (slaves). Oh king, sons 
20 given after their fifth year and the rest are not sons. Having taken a 
boy of five years the adopter should first perform the sacrifice for male 
issue." 3 This relates to thoso belonging to different gotrcis or families. 
Achddantam [means] up to the ceremony of tonsure inclusive. The 
particle dug is inceptive, used for the sake of including all such cases ; 
for if it be meant as a limit conclusive, it will be liable to the objection 
of being in opposition to the ceremonies of tonsure and investiture 
[specified in the text]. But much relianco is not to be placed on 
this passage ; for it is not to bo found in two or threo copies of Kdlikd 
Purdna. 4 * 

30 * This dattalca or given son is of two sorts : (1) Ttevala (simple), 

* and (2) dvydmushydyana (son of two fathers). The first is one 
given without any condition, tho second is one given under the 
condition, ^that this son belongs to us both. Of these, the first should 
perform Sraddha and other obsequial rites of the adopter only. The 
same may be thus demonstrated [in detail]. By the acceptance of a 
son there is anxiety [of compassing some future end] ; and in the rite 
[above mentioned as prescribed by Saunaka thus], “ the acceptor of a 

1 Viramitrodaya 1. 188, p. 2, following the same doctrine, says that what has ik.. s , 
been prohibited may be taken as permitted by him. 

40 r Mit. ch. ii., 1. 56, p. 1 ; Vir. 1. 188, p. Vya. M. and Kam. 

8 Kam. 

4 The Samsk&ra Kaustubha similarly does not recognize as genuine the above texts ; 

see 1. 45, p. 2. 10 * 
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son” [inviting kinsmen, &e.] the son being in the second case, the 
making a son is spoken of. Bat it is impossible for the adopter to 
make a son«n the manner in which a son would be naturally born. 1 

Therefore by the t<grm Putra or the ‘ son*, the whole of the duties of 
a son being had in view, the accomplishment of tho invisible virtue 
whereby thosfe duties will be discharged is to be accepted. Therefore in 
this manner [alone] sonship in the acceptor’s family is capable of being 
produced. Hence will proceed acts which are dependent on the 
relationship of son and father, &(?. Therefore, says Manu [ch. ix., v. 
242 ]: — “ A given son shall never claim tho family and estate of his 10 
natural father ; tho PMa (the obsequial oblation) which follows the 
family and heritage, and tho Srdddha and other funeral ceremonies 
of the giver ctytso.” 2 * * Gotrarikthdmugah [means] what g’oes along 
with *the family and tlio inheritance ; the two expressions being 
generally co-oxtensive. Dattrinia [means] the given son; because 
as [will be noted] further on in the case of a dvydmusliydyana , tho 
[original] family, &c. do follow the [adoption]. Pinda, or the obse- 
quial oblation, according to MedMtithi, Kulluka Bhatta [Manu ch. 
ix., v. 142] and others, means tho first funeral ceremony, the Sraddha, 

&c. According to others, Pinda means the sapinda relationship, and 20 
swadhd [signifies] Sraddha and other funeral ceremonies. Properly 
speaking, as by tho passage, “ Ho who has begotten a son and whose 
hair are black, should establish the sacred fires/’ the condition of his 
ago [or manhood] is exemplified; or as by the passage “ the # adhvaryii 
(officiating priest) measures the ground half outride and half in- 
side the vv.di, [for the sacrificial post]/’ the particular position of the 
post is exemplified; even so by the terms, • Gotra (family), pinda 
(funeral oblation), rihtlui (heritage), tmdsvadhd ( Sj'dddha , &c.) are to be 
understood, all the acts connected with tho Pinda or the funeral 
oblation duo to the natural father, their extinction is pronounced. From 80 
this also follows [as a matter of course] the cessation of family connexion 

with the uterine brother and tho father’s brother and the rest. Therefore 

• 

the son begotten by the simple adopted son should likewise perform 
his father’s sapindikarana , 5 pdravana , Srdddlia ,* and the like cere- 
monies in conjunction even with the [original] adopter. So his son 
[is to porform] . However, Katyayana, in opening the discussion about 
the son of two fathers, says : — " Now since sons, who are either adopted, 

1 For the to-tc- adopted son already exists ; the capacity or relationship only is to 
be legally created. • 

a Mit. ch. ii., 1. 56, p. 1. ; Vir. 1. 191, p. 1 ; Vya. M. and Kam. 40 

0 Associating the deceased person with the three preceding ancestors on the twelfth 
day after death. 

* This Sraddha is performed in honor of the manes of the deceased, also on the 12tb 

day after death, when he bandied as a sannydsi or an ascetic. 
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purchased, or bora of an appointed daughter, have no pravara [for 
themselves] owing to their having been taken by another, they are 
[considered to be] Dvydmushyayana (sons of two fathers)** [Again] 
if there be no offspring of these [adopters] by thpir own wives, they 
„ [the aforesaid secondary sons] should take the heritage, and give the 
funeral oblations to three ancestors. If there be no [offspring] to either 
[the giver or receiver], they should givo the oblation^ to both, in 
one single Srdddlia , but making Pinda (or rico balls) separately in 
honor of each, and having addressed their manes separately, both 
10 the acceptor and the genitor up to the third ancestor. This has refer- 
ence to the son of two fathers ; because of liis j->remising, they become 
the sons of two fathers. If either the natural parent or the adoptive 
fathor ha^o no other malo issue, the Dvyiimushyayang,, or the son of 
two fathers, shall present the pinda or funeral oblation to him [?>r to 
both], and shall take their property ; but not if there be other male 
issue. If both have auras or legitimate sons, he shall not offer to 
either. He should take a quarter of the share allotted to a legitimate 
son of his adoptive father ; from tho (following) text of Vasishtha : 
“ When a son has been adopted, if a son of the body be afterwards 
20 born, the adopted son shall be a sharer of a portion equal to a 
fourth” 2 ; an^ likewise this text of Katy&yana, “ If a legitimate son 
be born, the rest are takers of a fourth share, provided they belong 
to tho same class ; but if of a different class, they are entitled to 
food and t raiment only” 3 The reading in the Kalpataru is f takers 
of a third part/* Savarndh , or those of the same class , [are] accord- 
ing to Yijndnesvara 4 1c shat raja (the son of tho wife), the son adopt- 
ed, and tho rest. 5 But 1 if [other] sons are wanting to both, then ho 
should perform a single Sraddha, &c. to both also in the manner pre- 
viously declared. However, Kdrshndjiui says in the Hem^dri : “As 
30 many ancestors as there may bo [in both the families], their Sapindi - 
liar ana (or conjunction with the dead) should be performed by the adopted 
sons and tho rest with their own fathers, &c. ; their sons [should perform 
it] with two forefathers ; and their grandsons with one. As for the 
fourth descendant, it is [to be done] at his pleasure. Accordingly tho 
Sapinda* relationship [of these sons] is mentioned as up to the 
* 88 third degree. 6 At the regular seasons there is no distinction of 
degrees, but on the [anniversary] day of death, they should per- 
form the Sraddha in referenco to ono according tp tho proper rites.” 
This passage also is in the same sense as tBe text of K£tyayana. The 

40 1 Kam. a Mit. ch. ii., 1. 55, p. 2; Vir. 1. 190, p. 2 ; ami Kam. 3 Id. 

* Mit. ch. ii., 1. 55, p. 2. B Mit. ch. ii., 1. 54, p. 2. 

6 Not up to the seventh degree. Dattaka Mimansd, p. 34 ; Dattaka Chandrik6, 
p. 58. 
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meaning is this : The Dvy&mushyayana, or sons of two fathers by 
adoption and other [sons] should perform the 8apindtkarana\ of those 
dying in the families of both the natural and the adoptive fathers with 
their own [respective] ancestors. But the; sons of those adopted and 
the rest should perform their S api ndikarana [of the adopted and the 
rest] with bdth the natural and the adoptive [father]. Then* grandsons 
also should associate their real father with their adoptive grandfather and 
their real great grandfather. The fourth descendant, i.e. the great grand- 
son [at his pleasure], may invoke tfie adop ter or not. Chita ntlah [means] 
wish or pleasure. But the natural father [of the adopted] he must 10 
invoke. Sddhdranesh'ti Kdfcshu (at the regular seasons,) that is at the 
amacasya (days of new moon) and other regular seasons, the Sraddha 
and other ceremonies of forefathers of the natural *and .adoptive fathers 
are ft) be celebrated. But on the anniversary of death, having invoked 
the single person only, he should perforin the Elzoddishta 1 2 Sraddha for 
him. Some however say, since the rite of simple adoption is no- 
where mentioned, he [the simple adopted son] does not exist. Also 
that one taken even without an agreement is a son of two fathers 
[Doydniushydyana’], since there is no rite prescribed for the agree- 
ment, ‘ he belongs to us both.’ And by him alone oither a double 20 
a Sraddlia , or a single one, is to bo celebrated by invoking his natural 
and adoptive fathers on the Amdvdsya (day of the new moon) 
and other days. And the son of the adopted should perform the 
Sapindilcarana } the parr ana Sraddlia , and the rest of his genitor 
and his acceptor. And so also their sons, &c. ; so it is said. This is 
open to question. Now, although the phrase simple adopted is 
nowhere mentioned in so many words, still, hDwever, this [meaning] 
certainly results as a matter of course from the declaration of the 
entire cessation of connection with the natural father and the rest by 
the abovo mentioned text of Manu, the absence of which cessation in 30 
fact exists in the case of the Dvyamashydyana adopted. Further, 
a marriage in the family of the natural father within seven degrees is 
altogether illegal according to this text of Gautama : “ With the 

paternal Baiulhus or kinsmen on the progenitor's side up to the seventh 
degree, and with those on the mother's side up to the fifth," &c. 3 This 
would be unmeaning in the case of a Dvydmushyayana [adoption], 
because the sapinda relationship [to the progenitor] always exists in 
that case. Jherefore [the phrase] ‘ simple adopted' must necessarily 
be used to make Aio said text [of Gautama] intelligible. Because, in 
the case of the simple adopted, the cessation of sapinda relationship 40 


1 See p. 50 above. 

8 This Sraddha is always performed in honor of a single deceased individual. 

3 Dattaka Mxmunsa, p. 3fc. * • 
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is spoken of. Moreover in the Pravaradhyaya 1 [it is said] “ They who 
.become J^vy&mushy&yanas (sons of two fathers), whether by being 
adopted, purchased, or the like, cannot take in marriage any one of either 
Gotra after the example of S$unga and Saisira.” 2 Jn this [text] also the 
term both Gotras of the Dvyamushyayana are ^spoken of. While 
Manu declares the cessation of connexion with the Gctirct (family) 
of the progenitor. So here is a contradiction between the two texts 
which is to bo reconciled only by tho distinction of dattaha (the 
adopted) [into two classes], viz., "Koval a Dattalca or tho simple 

10 adopted, and Dvydmushy&yana or the son of two fathers. Honce the 
simple adopted son is truly established. Therefore Bhatta Somes vara 
satisfactorily reconciles the doctrine of Manu, “that there was a 
cessation of the Sapinda relationship between Arjuna c (as) the son of 
Kunti [born] after she was given in adoption by [her father] SuPa to 
Kuntibhoja, and Subhadr£, tho daughter of Vasudev who was the son 
of [the same] Sura,” with the text of Gautama that “ marriage with 
the daughter of the natural father is prohibited,” and which latter text 
says that Arjuna should not marry the said Subhadra, by an explana- 
tion founded on a Vartika text that there was no relationship 

20 [between Arjuna and Subhadrd] after the adoption. But the same 
author says that “ the Sapinda relationship of Kunti with the family of 
Sura, even up to the seventh degree, is declared by Somesvara, on tho 
authority of the text of Gautama but that is a deduction made 
without studying the book. For, he (Bhatta Somesvara), having in tho 
previous part declared the cessation of the Sapinda relationship, speaks 
of tho text of Gautama as referring to tho prohibition [of marriage] in 
the family of the natural father, not for indicating Sapinda relationship. 
Thus the simple adopted son and ‘ a son of two fathers' being established, 
the Samvit or condition [in the case of the Dvydmushydyana] to the 

30 effect that “ he shall belong to us both,” is likewise established, because 
[in the condition there is a visible objeot, namely, that] tho adopter may 
know him to be the son of both the fathers. Again, the Sapinda 
relationship of the simple adopted son extends in his adoptive father's 
family to seven degrees on the father's side and to five degreos 
on the mother's side. But, says Vriddha Gautama, “the sons given, 
purchased, and the rest whose ceremonies have been performed 
in the adopter's Gotra, enter the Gotr& by the observance of the 
ceremony; but tho Sapinda relationship is not thereby created.” 
Likewise says Brihat-Manu : “ Sons given*, purchased, and the rest- 1 

40 1 There is a chapter in each Kalpa Sutra relating to Pravaras. The one here alluded 

to is probably ch. 21 of the Satyash&dha $titra of the Black Yajurveda, which is 
more extensive than others. 

a See Dattaka Mim&nsa, (p. 4,) refers this text to the Prayogapdrijdta. The 
Sanskfiramih* of Gop|g%tha1bfoafcta does so likewise. * * 
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retain the Sapinda relationship with the natural father, to the fifth and 
the seventh degrees [by the mother’s and father’s sides respectively] ; 

buff enter the Ootra only of the adoptive father”;* and even as 
* to what Ndrada [says], “ sons reared for religious merit in the 
several Gdtras as begotten sons, becomo merely participators in 
a share and [the oblations or] the funeral cako” ; all these [texts] are 
all without #a foundation. If they have any, they aro given for the 
purpose of expressing the absence of Sapinda relationship up to the 
seventh degreo of the Dvyamushyayana in the adopter’s family. Because 
in the case of the simple adopted son, Sapinda relationship to the 10 
seventh degree in the adopter’s family is declared by the aforesaid 
text of Gautama, and by the text of Manu is declared the cessation 
of the Sapinda* relationship in the family of the natural father. As for 
the following position laid down by certain worthy authors in discuss- 
ing the subject of Sapinda relationship [namely]: “If (unadopted 
son's) investiture and other initiatory rites have been celebrated in the 
family of his progenitor, his Sapinda relationship to his progenitor's 
family continues to the fifth degreo (on the mother's side) and to the 
seventh degree (on the father’s side), but up to three degrees in the 
family of the adopter, by reason of the absence of procreation and the 20 
non-performance of investiture, &c. [in the adopter's family], produc- 
ing inferior paternity in the adopter. If, however, [the adopted son] bo 
initiated in the Gotra or family of the adopter, [Sapinda relationship] 
with the adopter and the rest up to the seventh and the £fth degree 
does arise.” 1 But we aro not aware of the source *of this. And also 
if the paternal relationship does not arise by reason of absence of pro- 
creation and investiture and the like, in what manner is the adopted 
son’s Sapinda relationship to three degrees, ordiis duty of performing 
the Sraddha and other ceremonies for the adopter and the rest, 
produced ? [Answer.] Paternity and Sapinda-ahip are not necessarily 30 
co-extensive, so that the absence of the one might lead to the 
absence of the other. The position really is [this, that] sapinda relation- 
ship [of the adopted] to the adopter and the rest is even declared 
before by the text — “Up to tho seventh from the paternal Ban .dims [or 
kinsmen, &c.] of Gautama and others.” 

Now the rites of gift and acceptance of a son. 

In this matter all 2 have the power of giving any of the several sons 
except the eldest ; tut the right of accepting appertains to tljose to 
whom no son is born, or whose sons are dead. Women, whose hus- 
bands are living, have authority to take with their permission; in default 40 
of their husbands, with that of their own fathers and the rest. A Sddra 

1 Sansk&ra Kaustubha 1,^9, p. 1. * Classes areWiended. 
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may take a daughter’s or sister’s son [if available] 1 and no other. 
But others [of superior class] should take the nearest Sapinda ; in default 
of him, the remote, but none of another class. 

Now the giver, on the day [fixed] for [acceptance] having duly 
called to mind [and recounted] [the proper] tinjej &c., and having 
solemnly declared, viz., * I am going to give my son in c adoption in 
order to create [between my son and his adopter] tfcoso various 
reciprocal obligations which arise from the various relations, such as 
that of father and son [at present] existing between me and the 
10 like on the one hand, and this (my) son on the other’; should porform 
worship to Ganapati, the Svati-vdchana (a benedictory preliminary rite) 
M£trik6 Pdja , 2 Vriddhi-Sraddha. 3 As regards the adopter, he having 
fasted on the day preceding that[fixed] for the acceptance [or adoption], 
and on the next day having summoned his kinsmen and announced 
to the king his [intended] adoption, and having called to mind the 
time and [considerations' 1 ] and the like, having thus solemnly declared 
in order that the various mutual relations such as that of father and 
son, at present existing between the person 1 am going to adopt as a 
son, and his progenitor, and the like, may cease ; and in order to create 
20 between this person on the one hand, and me and the like on the 
other hand, various reciprocal obligations consequent on the various 
mutual relations, such as those of father and son ; I am going to adopt 
[this person as] a son ; and having performed the worship to Ganapati, 
Svasti v&rihana , M6trikd Prijana, Vriddhi-Srdddha, and having duly 
invested the Ach&vya with the officiatorship ; and having worshipped 
him (the Ach&rya) with gifts, with ear-rings, a finger-ring, a pair 
ofDhotars, 5 turban, and 1 having performed Madhuj>arka in his house 
and the rest, let him give a feast to three Br£hman£s and to his 
kindred, 

30 Then the Achdrya having thus solemnly resolved, I am about to do 
my proper duties, and having performed the marking out of the altar 
and the other (acts) as far as the consecration of the fire inclusive, 
should celebrate the rites enjoined in the Yedas and the rest as far as 
the purifying of the clarified butter inclusive. 

Then the acceptor having gone near the giver should beg, f Give me 
the son*; and the giver, with relation of the five prayers (the initial 
words of the first of which are) yeyajnena, 6 having called to mind 

1 See p. 54 above. c c 

9 Worship of certain deities headed by the 7 M&rikas. [See NSr&yana-Bhatta’s 
40 Prayoga-Ratna, 1. 8, p. 1.] 

9 &r£ddha on an addition to the family. 

• A certain formula is laid down in works on ceremonies proper to such occasions 
called Sankalpa or determination. 

• A piece of cloth. c 

• See Rik-sanhit6, ashtaka 8, adhydya 2, varga 1, rik 1-M5. 
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the time and the rest, having repeated his motives as above detailed, 
should declare, I give you this son* adorned with ornaments 
* 8^ according to my ability. These five Mantras beginning with 
yeyajnena , of # which Manu’s son Ndjphdnedishtha [ig the Rishi], 
the deity is Visvedevah, and the .metro is Jagati, are [now recited] to 
properly effectuate the gift of the son. 

Then the acceptor having accepted him with the prayer Devasyatva , l 
and having repeated the mystical prayer to Kama 2 [the god of desire] 
as laid down in his own Sakha (or branch of the Veda), and having 
repeated in a low voice tho text Angdtangdd, 3 &c., having smelt the 10 
forehead of the child, he should carry him into the inner apartments of 
his own house adorned with clothes, &c. accompanied with rejoicings. 
Next the Achdrya having performed tho setting up of the clarified 
butter and the rest as far as the portioning of it inclusive, and having 
performed a sacrifice with the clarified butter, with the V yahriti incanta- 
tions, first each Vydhritl separately, and afterwards all the Vydhritis 
together, he should sacrifice to tho fire with boiled rice. The principal 
sacrifice with the boiled rice for effectuating the son’s adoption would 
begin with Mantra commencing with Yastudhridd 1 [the Rishi of which 
is] Vasusruta, [the deity is] Agni (fire) and [the metre is] trishtuLh, He 20 
should begin thus : Omyastvdhridd , [&c.] and pour tho coffering by in- 
voking € this is to Agni, not to me.’ Again, he should sacrifice [with 
the Mantra] beginning with the words Tuhh yam ague, 5 &c. [both tho 
Rishis and deities of which are] Surydsauitri, [the metre *is] An ush- 
tuhh ; [the concluding invocation should be] € this fs for Sunjdsdvitri, 
not for me.’ Again, with five texts, tho initial words of the first of 
which are Somodadat , 6 &c, 9 [tho rishi and the deity of which are] 
Suryasdvitri and [the metre is] Anushtup. Th6 beginning [and cud] 
as before. He should conclude the rest of Homa, or sacrifice with [the 
Mantras'], Svishtalcrit and the rest. [End of tho rite of adoption.] 30 

To return to the subject in hand. Katyayana states a distinction 
in dividing debts : — “The debt of the father, one incurred on account 
of the father, one’s own debt, [that is] one incurred by oneself, [these] 
should be cleared on a partition with brothers.” Pitryar\iasamban - 
dham [that is ] incurred in order to discharge the father’s debts. 
Atmiyam [that is] debts contracted by another, for the maintenance, 

1 See Taittiriya-Aranyaka ; adhyaya 3 ; anuvaka 10. 

* See Asvalayana’s ferauta sutra, the first shatka , adhyaya 5 ; kawHka 13 fsutra 35 

( p. 431). ' 

a Rik-sanhita, ashtaka 8, adhyaya 8, varga 21, rik 6. 40 

* Taittiriya-Sanhit& kdnda 1, adhyaya 4, and the last anuvdka. 

5 9ik-Sanhit&, ashtaka 8 ; adhyaya 3 ; varga , 27 ; rik 3. 

6 ijik-Sanhitd, ashtaka Bf adhyaya 3 ; varga 28 ; rik 1? 

i 
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Ac. of one’s own family. The same [author says] : — “ A debt contracted 
by a brother, a paternal uncle, or a mother, for the sake of the family, 
must be fully discharged by the partakers of the heritage at the time 
of partition.” * tJ 

In a case where the debt is less than heritage* the same [author 
says] : — “ But havingp aid the debt, and also what was bestowed 
through affection, they should divide the balance.” Pradattam [that is] 
promised [through affection]. Narada : — “ What remains after discharg- 
ing the father’s donations, and after payment of his debts, may be 
10 divided by the brothers ; otherwise their father will remain a debtor/’ 
Pitridaya [that is] what had been promised by the father. The 
same: — “What has been given for religious purposes and through 
affection, and the debt which has been incurred by himsielf, that [debt 
and] the visible [wealth] let them divide; [any other] dctna, or giving, 
is not to be made out of the paternal wealth.” The meaning is this : 
What has been given, [i. e.] promised for religious purposes and 
through affection ; what has been incurred by the lather himself; such 
debts and the visible wealth should be divided. There is to be no 
giving from the paternal estate of anything other than their debts. 1 
20 In case of suspicion [arising] of concealed effects, [says] the same 
[author ]: — “ A house, arable land, quadrupeds and the like visible 
effects, let them divide. If there bo a suspicion of concealed effects, an 
oath is prescribed [as the proper proof]. Thus has Manu declared that 
household ‘'utensils, vehicles [beasts for riding, &c.] milch cattle, 
ornaments and workmen are visible and are to bo partitioned. If 
effects [are] suspected [to be] concealed, [its distribution] should be 
made [after detection] by the kom ordeal. Karminah , slaves and the 
like. Hence in the chapter on ordeals the kosa ordeal itself has been 
fixed in such matters by this very [author] “ In sustaining the 
80 truth of doubts in partition among partakers of heritage at all times, 
[and] in settling a multitude of kriya (proofs), the Kosa ordeal should 
be prescribed.” 

IMPARTIBLE PROPERTY. 


Of impartible property Manu [ch. ix., v. 206] says : — “ Wealth, 

Impartible Property. however, acquired by learning, belongs 

exclusively to him who acquired it ; so 
does a gift made out of friendship, or along with,_a madhuparka [i. e. 
on the? occasion of a wedding, or out of respect for a guest when honey, 
curds, and clarified butter are offered]. Vydsa : — €t That which is ac- 
40 quired by learning, or by valour, or received as Saudayika (a nuptial 
gift from affectionate kindred), belongs at the time of partition to him 

1 The conclusion appears to be that the rest fnust be divided. 
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[who acquired it] , and shall not be claimed* by coheirs.” 1 The 
* S'* term Sauddyika will be hereafter explained. This wealth 
muSt be understood to be acquired without detriment to the 
parental estate. • • 

Thus also Ydjnavalkya [ch. • ii., vv. 118, 119 ]: — u Whatever else® 
is self-acquired apart from and without detriment to the parental 
estate, or is*a friendly or a nuptial present, does not belong to the 
coheirs. [Similarly] he who recovers hereditary property once taken 
away may not givo [to or share it with] his coheirs, as also what has 
been gained by learning.” 5 10 

With regard to land hereditarily descended [and] recovered, however, 
Sankha speaks of a special rule : — “ If one syigle-handed recovers 
hereditarily descended land formerly lost out of the heritage, his coheirs 
will get it according to their respective shares after giving a fourth 
part [of the same] to him.’* 4 [In other words] they shall give a 
fourth portion of the recovered [land] to the recoverer, and [after- 
wards] share the rest along with tho recoverer. Manu [ch. ix., v. 208] : 

— “ That which one gains by his own exertions without detriment to the 
paternal wealth, or by his learning, need not be given to the coheirs.” 5 
Vydsa : — “ He who obtains wealth by his [own] ability, without availing 20 
himself of tho paternal wealth, or by his learning, need riot give it to 
the coheirs.” 6 

Kdtydyana thus defines Vidyddhana [gains of learning] : — That 
wealth is said to be Vidydprapta (gained by science) which*is obtained 
by means of learning acquired, from another wfiilst subsisting on 
boiled rice furnished by a stranger.” 7 The same [author] further elu- 
cidates this subject : — “ That is to be known as wealth gained by learning 
which is gained by science after laying a wage? therefor, and it is not 
liable to division at [the time of] partition. What is obtained from a 
pupil, or a spiritual preceptor, or for [proposing] a question, or from the 30 
determination of a doubtful point, or by the commendation of one’s 
knowledge [by others], or by [success in] controversy, or by superior 
learning [or recitation], has been declared [to be] Vidyddhana (wealth 
gained by science), and is not divided at [the time of] partition. The 
same law applies to artizans in respect of excess [given as reward for 
skill] over [and above] the value [of the article]. What has been 
gained by learning, or from one for whom a sacrifice has been per- 

— 1 » — " . - . - . 

1 Mit. 1. 50, p. 1 ; Vir. 1. 220? p. 2 ; Kam. ; Vya. M. # 

* This has reference to what has been stated by that author in the preceding part. 

8 Vir. 1. 220, p. 2 5 Kam. and Vya. M. 

* Mit. 1. 49, p. 2 5 Vir. 1. 220, p. 2 ; Kam. ; Vya. M. 

* Mit. ch. ii., 1. 50, p. X 5 Vir 1. 220, p. 2 ; Kam. and Vya. M. 

6 ^am. * 

f Mit. ch. ii., 1. 60, p. 1 ? Vir. 1. 220, p. 2 ; Kam. an 3 Vya. M. 
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formed, or from a pupil, has been termed Vidyddhana ; what is otherwise 
acquired eis common [property]. Brihaspati has said ‘ that which is 
gained by vanquishing an adversary, by learning after laying a wager 
therefor, should be known* to be Vidyddhana , and [it] is not to be 
divided/ Bhrigu has said ‘ what is gained by [successfully] undergo- 
ing a test of one's own learning, or from a pupil, or by performing a 
sacrifice, or such like things, is Vidyddhana.’ ” l Upanydsa< t is explained 
in the Madanaratna [to be] the recitation of the Vedas in the several 
modes of stringing together the different padas or words, such as 
10 Krama , Jatdj &c. Others say, it means the exposition of abstruse 
topics in an assembly. The word Panapurva%a [after laying down 

wager] is [to be] connected with Upanyasta (gained by learning). 
Sansanam [means] a commendation of one’s own knowledge [by 
others]. Prddhyayanam [means] superior learning or recitation. 
Silpishvapi, &c. [means] tho above-mentioned rule with regard to 
vidfd (science or learning) applicable to artizans also. Mulyddhikam 
[means] a reward [given for skill over and above the price] out 
of pleasure. Eitvik-nydyali [means] just as a Eitvik or an offieiator 
shows his learning, and is given merely as an example. Now in all 
20 these cases impartiality will exist only if the acquisition of the learning 
and of the \yealtk therefrom has been independent of tho parental 
wealth. 

If otherwise, the wealth is partible. Hence, says Katydyana: — 
“ Brihaspati (ordains) divisibility of wealth acquired [either] through 
the father by brothers who havo acquired their science after being 
instructed in the family, ror through valour/' 2 Even in case of detri- 
ment to parental wealth, the acquirer gets a double share according 
to this text of Vasishtha : — “ Of them [brothers], he who has himself 
acquired [something], shall take only two shares [of the same]/' 
30 Ndrada mentions a distinction in [the case of] Vidyddhana of a certain 
kind: — "He who maintains the family of a brother, while engaged in 
study, will get a share from the [latter’s] Vidyddhana , though not pre- 
viously promised.” 3 Asruta [means] unlearned, according to the 
Madanaratna ; but the proper sense would be — he who has got no 
promise [from the student brother] that a share would be given, 

Gautama states a distinction with regard to wealth acquired without 
detriment to the parental wealth : — “ A learned man may voluntarily* 
give tfe his learned coheirs wealth acquired C by himself/' 4 A Vaidya ik 
he who possesses Vidyd (science). The meaning is, he (the Vaidya) 

40 * Kam. and Vya. M. • Kam. and Vya. M. 

1 Mit. 1. 50, p. \% Vir, l.l&O, p. 2 ; Vya. M. and Kan. * Kam. and Vya. M. 
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may at his pleasure give [shares] to his learned brothers. 1 Kdtyd- 
yana: — * “ A learned man need not in any case give *[ a share 
* of hi&] Vidyddhana to unlearned coheirs ; but he ought to share 
it with those |iof his coheirs] who are his equals or superiors in 
learning. [But] a learned man, if unwilling, may not give a share 
from his wealth to [even] a learned coheir, if such wealth be acquired 
by him without help from parental estate.” 2 Madana* says that this 
exception applies, if the unlearned brothers possess other property ; 
[but that] in the absence of such property a share must be given 

even to them. 5 10 

• 

Brihaspati declares the impartibility of gifts from the father and 
[such] other persons : — “ That which has been given by the paternal 
grandfather, the father, or the mother, as well as that gained by means 
of valour and the wealth of the wife, belongs to him [the acquirer] : 
it shall not be taken from him [at the partition].” 4 Narada : — “ Pro- 
perty of three kinds, viz., the gains made by means of valour, the 
wealth of the wife, and the emoluments of learning, and also a gift 
made through pleasure by the father, are impartible/' 5 Katydyana : — 

“ That wealth which is Dhvajahrita is declared [to be] impartible. 
What is seized in war after routing the enemy's forces and risking 20 
one's own life for the master is termed Dhvajahrita ." 6 •The same : — 
tc Whatever is obtained as a reward from a master pleased at the per- 
formance of a gallant action, endangering one's life, is said to be 
gained by valour.'' 7 Here Vydsa states a special rule: — “ Brothers are 
sharers in that wealth which one [of them] obtains through valour or 
the like by using a vehicle or a similar thing put of the common pro- 
perty. Two shares shall be given to him [who gains it], while the rest 
shall share it [with him] alike.'' 8 

Vydsa thus defines the nature of sauddijilca : — “ That wealth is said 
to be sauddyilca which is obtained by a married woman, or a maiden 30 
from the husband or from the father's house, i. e. family [viz.] from 
brothers or parents.'' 9 Kdtydyana : — “What is gained at the time of 
marriage with a maiden of the same class, is termed Kanydgata 
(received with the maiden). This [wealth] is declared to be pure and 
calculated to promote prosperity. That wealth is known to be 
Vaivahika (nuptial) which comes with the bride. Wealth of these 
kinds should be known as the means of performing duty [ i . e . religious 


1 Vya. M. 8 Kam. and Vya. M. 3 See Vya. M. 

4 Vya. M. and Kam. 

6 Mit. 1. 47* p* 1 ; Vya. M. and Kam. 

4 Dhvaja means the standard of,war. See. Vya. M. and Kam. 

7 Id. » Id. » 9 Vir. 1. 215, p. 1 ; Kam. Ihd Vya. M. 


40 



70 


[o. iv, s. vii, 14—19. 

rites].** That is kuown as hanyagata (bridal wealth) which is obtained 
in a marriage celebrated after the form called Arsha, i. e . by receiving 
a pair of cows, or in a similar manner. 1 Here also, as in v the case of 
Vidyadhana , impartibility [will be the rule], onlytif parental wealth has 
not been availed of. [On the other hand] ..Wealthy acquired by 
means other than learning, &c. is liable to division. And so says 
Manu [ch. ix., v. 205] : — " If wealth comes to all the unlearned brothers 
[before] partition from their labour in agriculture, there will be an 
equal division [of that wealth] even though its acquisition has been 
10 independent of parental wealth. This is the* settled rule.” 2 lha [in 
this verse] means agriculture, pursuits, &c. Apitrya [means] without 
assistance from the parental wealth. 

Other impartible [things] are also spoken of by Manu [ch. ^x., v. 
219] : — " Clothes, vehicles, ornaments, prepared food, water, women, 
sacrificing priests, 3 and ways 4 or pasture-grounds are declared to be 
impartible.^ Pattra [means] a vehicle. Clothes, vehicles and 
ornaments belong to him alone who possesses them, provided they 
are of equal value, but if they are of more or less [than those 
of others], then they 5 must be divided. As to clothes, &c. used 
20 by the father, they should be given to him who partakes of his 
Sraddha (or obsequial feast) as directed by Brihaspati [thus] : — "The 
clothes, ornaments, bed and tho like, as also vehicles and the like, 
appertaining to tho father should be given to the partaker of funeral 
repast, who [ i . e. tho partaker] sHould bo propitiated with unguents 
and flowers.” 6 Manu gives a spocial rule in the case of goats, &c. 
being uneven in number [eh. ix., v. 119] s — "The uneven [remainder 
of] goats, sheep, or a smgle beast with uncloven hoofs should not be 
divided ; a single gdat, sheep, or beast with uncloven hoof is for the 
eldest alono.” 7 Prepared food and water are to be enjoyed by all 
30 according to need. Striyah are female slaves. [When] uneven in 
number, they are to be made to work by turns 8 as may be found work- 
able ; when even in number, they are to be divided. The kept mis- 
tresses of the father, however, though even in number, should not be 
divided, as directed by [the following text of] Gautama : — " There is 

1 Mit. ch. i., v. 59, [see 1. 8, p. 1], 8 Kani. 

* Mit. ch. ii , 1. 50, p. 2 : — Wells, tanks and gardens, and charitable dwellings [such 
as Dharmasdlas ] are the objects, indicated by Viju&neSvara, as those signified by Yoga 
and Kshema. My rendering is based on Kullukabhatta . (See Viranfitrodaya 1. 22L 
p. 1.) iThe Smriti of Laugakshi is quoted as authority by both. ^ 

40 8 Prachdra is stated to be “ ways to houses or gardens,” both in the Mitakshara 

1. 50, p. 2, and Viramitrodaya 1. 221, p. 1 ; see Vya. M. ; Kam. 

8 See Kulltik&’s commentary on the above verse 1. 171, p. 2. 

8 Mit. ch. ii. f 1. 50, p. 2; Vir. 1. 221, p. 1. 

1 Kamal&kara applies thi§ to goat-herds, &c. who live by tending goats. See Mit. 
1. 80, p. 2, Vir. I. 220, p. 1 j Ram. • Vir.*). 158, p. 2. 
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no division of women appointed [by the father] for enjoyment. 1 By 
the word yogakshema, the Kalpataru says, is meant counsellors, family 
priests, and the like. 2 * Laugdkshi however says : — ‘ ‘ The learn- 
* 8^ ed explain ksh$ma to mean meritorious works, 3 and yogam as 
meaning (wealth obtained by) sacrifice, both [of these] as well 
as beds and seats are declared to be impartible.”* Here purtam means 
a tank, garden, &c. and Ishtam a sacrifice, a feast to Brahmanas, 
and the like. The meaning is, yhatever wealth has been given up 
and set apart for such purposes with the consent of all when in an 
undivided state by a [certain] man, it should be used by that alone 10 
for that same charity, and not by another, nor by all together. Prachdm 
is way to the house, or the like, as also a pasture-ground for cattle, &c. 

Sankhaand Likhita observe , lt there is to be no division of a dwelling, 
or of waterpots, or of ornaments and used clothes,” 5 and Vydsa [says], 

“ the gains of presiding at a sacrifice, a field, a vehicle, prepared 
food, water, and women, are not divisible among kinsmen even 
up to the thousandth generation. 6 ” Thus is declared the imparti- 
ality of a house and a field. But this is applicable to a house 
used for religious purposes, and to land used as pasturage for 
cattle and the like; [or else] these texts ordain the prohibition of a 20 
division to [sons by] Kshatriya [wives and others] of those two [viz., 
house and field] acquired by accepting donations as already noticed, 7 
or these indicate or enjoin a partition of their value insteajj of their 
actual division in specie if their value bo small. Br&aspati notices a 
distinction in regard to clothes, &c . : — “ Those that affirm that clothes 
and such tilings are impartible, have not thought [properly]. [For] 
the wealth of the affluent depends on clothes and ornaments. [Such 
wealth] will remain unemployed, when kept undivided ; [on the other 
hand] it cannot be given to a single person. It should [therefore] be 30 
divided with some skill ; otherwise it will become useless. Clothes 
and ornaments are divided [by taking proceeds after] sale; debts 
[evidenced] by writing after recovery ; and prepared food by an 
exchange for undressed grain. 0 Water from wells which have flights 
of steps, and wells from which it is drawn by buckets, &c. is [to be] 
enjoyed according to need ; a singlo female [slave] should be made to 
work at the houses [of the several sharers] according to their shares ; 

■ ® • • 

1 Vir. 1. 221, p. 1 ; Mit. ch. ii.,4. 50, p. 2 ; Kam. and Vya. M. # 

8 See likewise VijKanesvara, Mit. 1. 50, p. 2. 8 Such as wells, tanks, &c. Id. 

4 Vir. 1. 221, p. 1 ; Mit. ch. ii., 1. 50, p. 2 ; Kam. and Vya. M. 

8 See Kam. 6 Mit. ch. ii., 1 . 50, p. 2 ; Kam. and Vya. M. 40 

1 See above, 1. 20, p. 34, and. Mit. ch. ii., 1. 50, p. 2. 

8 Some say that prepared and unprepared food bein^ taken together, should be 
divided. See Kam, • 



72 


[c. iv, s. vii, 22 — 25.. 

f 

if many, they should be allotted equally. The same rule applies to 
[male] slaves. Fields and raised embankments should be divided ac- 
cording to the several shares. Ways and pasture grounds should 
always be used by sharers m due shares.” 1 Udgz&hya means [debls\ 
after recovery from the debtors should be divided., 

K6tydyana : — “ Wealth described in a deed and assigned for pur- 
poses of charity, and water, slaves, hereditary right or income, worn 
clothes or ornaments, and whatever may be unlit for division, should 
be used by brothers according as they have been enjoyed [during 
10 past] time.” 2 Dhanam , &c. [means] such wealth as has been set apart 
for charity and noted in a deed. Udakam [means] water of wells, &c. 
Nibandha [means] Vritti or [hereditary right or income]. Nanur&pam 
[means] unfit for division. 

[End of the Section — Impartible property.] 

Ydjnavalkya [ch. ii., v. 126] thus ordains division of property con- 
cealed by deceit from brothers, &c . : — “ Tho settled rule is that coheirs 
should again divide in equal shares the woalth that, being concealed by 
one [coheir] from another, is discovered after partition.” 3 Anyonyd - 
pahrit&m means concealed by the eldest from the youngest and vice 
20 versa . But, says Manu [ch. ix., v. 213] : — “ He who being the eldest, 
through avarice defrauds his younger [brothers], shall forfeit his 
status as an elder brother, and shall rotnain without his share, and shall 
be chastised by the king.” 4 

The term Jyeshiha signifies every one who is a taker of heritage 
on the analogy of the stick epid cakes 5 strung over it. The meaning is 
that when blame attaches even to the eldest, it must [necessarily] do 
so in tho case of juniors. Hence [says] Gautama : — “ tie who keeps a 
sharer from off his share, is destroyed by that other ; if he is not [so 
destroyed], his son or grandson will be so.” G Bhaginam [means] to one 
30 who has a right to a share. Bhayat nudate [means] that he keeps away 
[the other] from off the enjoyment of the share. ‘ Sah ’ or the driven 
[party] ; cliayate means destroys ; enam, i. e. the usurper. The 
* meaning is that if he, the deprived sharer, does not destroy him* 
[the usurper], he destroys his son 7 or grandson. 

1 Kam. and Vya. M. ; Ylr. 1. 160, p. 1. 9 Kam. 

• Mit. ch. ii., 1. 62, p. 2 ; Vir 1. 220, p. 1 ; Kam. and Vya. M. 

4 Mit. ch. ii., 1. 63, p. 2 ; Vir. 1. 220, p. 1.; Kam. and Vya. JMT. <. 

9 lissome Southern provinces of India, the cake£ and such like articles of food, 
carried after being tied to a stick called a danda ; when a cake is asked for, the servat* 
40 brings the stick, whereby he leaves it to the master to choose any he likes. So here 
the elder stands for any brother. 

6 Mit. ch. ii., 1. 60, p. 2 ; Vir. 1. 220, p. 1 ; Kam. and Vya. M. The Mit&kshardi and 
the rest speak of this text a&& Vedic one. 

7 Mit. ch. ii„ 1. 63, p. 2; Vir 1. 220, p. 1. <• 
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7 3 

N£rada : — “ The wealth acquired [by a man] after separation belongs 
to him alone ; [but] of what has [since] been recovered aftfcr being 
stolen or lost, and [the kind of property] before mentioned there shall 
again be [a division] f Prdguktam , (that is* property before mentioned,) 
refers to [property] • concealed by- one from other coheirs. Punar - 
bhavet [means] there shall again be a division. This is understood. 
Mann: — If* any common property is discovered after partition, that 
partition need not be recognised ; it must be made over again/’ 1 

In case of denial of partition by any one, Yajnavalkya states rules for 
decision [ch. ii., v. 149] : — “ On denial of partition tho fact of the 10 
division may be established by [the testimony of] kinsmen, relatives, 
witnesses, documents, and houses or fields separately held.” 2 Yautakaih 
[means] separately allotted, and is to be construed as an adjective * 
qualifying both houses and fields. 3 

Narada : — “ A dispute among coheirs with regard to tho fact of parti- 
tion is to be determined by [the testimony of] kinsmen, by the 
deed of division, or by the introduction of separate transaction of 
affairs.” 1 

The same [says] : — ■“ Th e Pharma (or religious duty) of unseparated 
brethren is single. After partition even that becomes* separate for 20 
each.” 5 Here the word Avibh aktandm or unseparated is the substantive, 
while Blirdtrinam or brethren is merely an adjective not to be understood 
in its specific sense, [but rather as indicative of a clags]. Therefore [it 
comes to this, that], in an unseparated family, whether it consist of father, 
grandfather, sons, grandsons, father’s brother's brothers, brother’s sons, 
or any [such] member, the religious duty is single. Hereby the rule 
which enjoins that where there is union of time, place, agent, &c. one 
observance suffices even if tho ritual be different ; yet that rule is ex- 
tended by the express words of tho texts to cases even where plurality 
of unseparated agents exists. Hence 0 the rites connected with tho 30 
worship of the Vedilc and Smart fires are of course separate for unsepar- 
ated persons; as the relations of those fires as A havanhja, Avasa - 
thya, and the like, differ in the case of the different agents. In 
like manner the Srdddha, by the patornal uncle, brother’s son, &c. on 

the Am&v&syd and such [other seasons] aro separate owing to a 

difference of ^eities. In the case of brothers without the sacred fire, 

m. — - ■ — — — 

1 Madliava also refers this text to Manu ; but it does not appear in the published 
editions. 

• Vir. 1. 223, p. 1 5 Kam. and Vya. M. a Vfr. 1. 223, p. 1, 

, 4 Mit. ch. ii., 1. 64, p. 1 ; Vlr. 1. 223, p. 1; Kam, and Vya, M, 

8 Mit. ch. ii., 1. 64, p. 1 ; Vir. 1. 223, p. 1 j and Kam^ 

8 The word ought to be b9t, 

j 
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the [said] rite is single, as the deity is one and the same. Where there 
is a difference of placo, owing to residence abroad, the Srdddhds are even 
separate. In the case of those who maintain the fire, the Htes in con- 
nexion therewith are separate, while the worship^ of household deities, 
the Vaisvadeva , and such other rites are single. Therefore, says Sd- 
kala : — " Of those whose food is cooked in oue place, tfio worship of 
household deities, as also the Vaisvadeva , is single; while in the case 
of divided members, these are pcrfprmed in each house separately.” 
As to what Asvalayaua says in the Pdrijdta 1 : — r< Of those who live and 

10 cook their food in one place, even if [previously] separated, the head 
alone shall perform those four sacrifices which follow the Vagyajna 
Let thoso men of the twice-born classes, who live on separately dressed 
food, who being separated have reunited, perform these rites separately 
every day before meals.” It refers to persons reunited, [after separa- 
tion,] as is [clearly] indicated by the words of those separated who 
yet live on food cooked in one place, as well as those who, being 
separated, have reunited. Hence [it comes to this, that] in case of 
separate dressing of food among the reunited, the great rites ( Maha - 
yajna) aro separate. Vagyajna [is] Brahmayajna Vagyajnap/irvakan 

20 [means] Atadguna Samviyiiana , (a species of Bahuvrihi compound), 
the connotation of the members of which does not apply to, or is 
not included in, the object signified by the whole. If it were to 
be understood as Tadguna Samvijnann, then tho words Vagyajna 
and the rest would be unmeaning ; for it will be included in the four 
sacrifices, that beftig the first, and there being no cause for its omission. 
Henco Brahmayajna must fbe separately performed. But these two 
texts are not respected by the learned. Again, as to the texts from the 
Dharmapravatti : — “ Unseparated sons shall together perform the 
anniversary Sraddha, the Darsa Sraddlm, and the monthly Sraddhas 

30 of [deceased] parents. 5 When in different countries, they should 
perform tho samo separately. If [being unseparated] they should go 
to different towns, the Darsa and the monthly Srdddhas of the parents 
shall always be separately performed. Those [brothers] who, though 
unseparated, live in different towns, and subsist, each on his self- 
acquired wealth, shall perform tho Srdddha and the [Barvana Sraddha] 
separately ; v and again as to the text from the Smriti Samuchchaya, 
" tho Vaisvadeva, the anniversary Sraddha , the Mahdlaya as well 
as tho Darsa Srdddha shall be performed separately when [tho 
perfofmers are] in different districts.” Tkey aro interpreted by some 

40 i The Mss. A and B have the reading ‘ Prayogaparijate,' thus showing which Pdrij&ia 
is here meant. 

* The sacrifice which consists in repeating the Vedas. 

B These are during the fifst year after death. t 
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as applying to the reunited residing in different districts. In reality 
these texts are unauthentic ; or * they may be the work 
# KV of sdme one who based them on the following reason : — A 
general dictum [Nydya] sanctions singleness of performance in 
the case of the unity *of place, time, agent, and the like. An [express] 
text enjoins t*he same [under similar circumstances] save the unity of 
the agent. In the case of the difference of residence [of the perfor- 
mers] neither the text nor tho dictum applies ; therefore [in that case] 
Sraddha and the like should be performed separately. With this 
outlino I here leave off this [subject]. 10 

Ndrada declares otlier signs of partition : — “ Separated brothers 
[alono] and not unscparated brothers may be witnesses or sureties, 
or may lend ortborrow in respect of each other. Lending, borrowing 
beasts, food, houses, fields, presents, execution of documents, &c. 
income and expenditure, are, it should bo known, separate in the case 
of the separated. Those coheirs among whom these transactions take 
place should be considered [to be] separate, even without a writing 
[to that effect]. 1 Ddtiagrahann [literally giving and taking] here refers 
to debt. The same Dihiagraluina is repeated in tho second text for 
clearness. It thus means that acceptance of beasts, &c. will be produc- 20 
tivo of [separate] ownership in the case of tho separated, only when < 
accomplished by each separately ; while among the unseparated, the 
acceptance by one alone produces the [joint] ownership of others also. 
Dana-Dharniah [means] written deeds and tho like. Ayam&h [means] 
the collection of the principal and tho interest, &e. Btihaspati [says] : — 

“ They who have their income, expenditure, and mortgage dealings, 
distinct, and have mutual transactions in nfonoy lending and trade, 
are undoubtedly separate. ” Vanikpatlmm [mdhns] the way of the 
Vaisya or trade. Y&jnavalkya [ch. ii., v. 52]: — “It is declared that 
among brothers, husband and wife, and father and son, there can be 30 
no relations of suretyship, lending, or being witnesses for each other, 
before partition.” 2 

In the absence of all those signs, ordeal [must be resorted to]. For, 
the same author has said [ch. ii., v. 22] : — “ In the absence of any of 
these [signs], resort to one of tho ordeals is prescribed.” As for tho 
text of Vriddha Ydjnavallcya , that “in the case of doubt regarding 
partition, the division must be proved by kinsmen, witnesses, and 
- written deeefe, and* not by^ ordeal,” this has reference to cases where 
other signs exist. • 

When doubts as to partition or otherwise cannot by any means be 40 

solved, Manu ordains a fresh partition “ When there is a doubt of 

_ ' « 

1 Mit. cb. ii., 1. 64, p. I ; Vir. 1. 223, p. 1 ; and Kara. 
a Vir. 1. 18, p. 2. • # 
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partition among coheirs, a partition must be again made, even though 
they may have taken up separate residences." 

Ndfada states the duties of separated coparceners: — "When many 
persons spring from one man, have their religiouo observances, their 
transactions and their implements of work separate, and do not consult 
each other in their dealings, they may, if they choose, give away or 
sell [their property], or do what they like, or, in other* words, they 
are masters of their own wealth." 1 % 

Dliarmah [means] ceremonies ordained, such as the five great 
10 sacrifices. Kriyah [means] trading and similar worldly transactions. 
Kavmagunuh [means] the implements of work, such as household 
utensils, &c., a separate possession of these indicates partition. The 
meaning is, that when so separated, each of them may, without the 
consent of the rest, give, sell, or in any other manner deal with [his 
own share]. As for the text of Brihaspati : — u Whether the coheirs aro 
separated or unseparafced, they are all alike in respect of immoveables ; 
for no one of them has power to give, mortgage, or sell it/' 2 it dis- 
allows, according to Madana, the right of a man to alienate without 
the consent [of his coheirs], the produce of fields or such other immove- 
20 able property, which has remained undivided, although the coparceners 
were divided [in respect of moveable property]. According to 
Vijnanesvara [Mit. cli. ii., 1. 48, p. 1] and others [it is so enjoined] in 
order that no question as to partition or union might arise, and that 
by the cofisent of the separated, the transaction might be made more 
easy. 3 • 

With respect to one who b*3ing separated by his own wish, after- 
wards disputes [that partition], the same [author] says : — " He who 
having separated by his own wish, afterwards disputes that division, shall 
be compelled by the king to abide by his share, and be amerced for 
30 persistence [in his contention]." 4 Anubandhah [means] pertinacity. 


* * ORDER OF SUCCESSION TO OBSTRUCTED 

HERITAGE. 


Ydjuavalkya thus relates the order of succession to the wealth of 

one (dying) separated and not re-united 
[ch. ii., vv. 135 and 136]: — "The wife, 
daughters, both pargnts, brothers, and 
likewi^p their sons, gotrajas (gentiles), bandthus (cognates), a pupil, and 


Claimants to the wealth of the 
sonless separated person. 


1 Vir. 1. 222, p. 2. 

8 Mit. ch. ii , 1. 48, p. 1 , where this text is referred to as one of Manu, Vir. 1. 181, 
40 P- 1 • J3oth these lfrorks read Sapindah instead of Ddyaddk , which has been rendered 
in the above translation by tl^ word T coheir,* an<} which in its sense is more extensive. 
• Vir. h 181, p. 1. * V£ r . 1 . 223, p. 1 ! ; Vya. M. 
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a fellow student. Of these, on failure of the preceding, the next fol- 
lowing in order is heir to the estate of one who has departed for heaven, 
leaving no !nale issue. This rule extends to all classes/' 1 

The wife, if faithfill to her husband, takSs [his] wealth ; not if she 
• ho unfaithful. For it is declared by Kd- 

tydyana : — “ The widow should take her 
husband's wealth, if she bo chaste." 2 So says Hdrita "If a woman 
becoming a widow in her youth l*s suspected of incontinence, 3 a main- 
tenance should be given to her for the support of life." 4 * Prajdpati : — 

“ Dying before her husband, a virtuous wife takes away his consecrated 10 
fire; if her husband die (before her) she takes his wealth: this is the an- 
cient law." 5 * Afjniliotram means the [three sacred*] fires. The same : — 

“ Hiding takeit all his immoveables and moveables [such as] the base 
metals, 0 gold, liquids, 7 and clothes, [she] should cause his monthly, 
half-yearly, and yearly iSraddha to be performed. She should propi- 
tiate, by funeral oblations or pious liberality, her husband's paternal 
uncles, his < juru (or spiritual guide), the daughter's sons, the children 
of his sisters, and his maternal uncles ; also old persons, guests and 
females [of the family]." 8 Kujnjaw , tin, lead, and the like. 

As for this text of Briliaspati: — “ Whatever property, whether 20 
pledged or of any other kind, [the husband] possessed after division, 
that the wife shall enjoy after the death of her husband with the exception 
of immoveable property. The wife, even if virtuous, and if partition 
have been made, is not worthy of immoveable property." 9 Tfiis refers to 
a wife having no daughter ; for [a wife] having a daughter takes even im- 
moveable property as declared in the Smrifi Chandrikd. 1 0 The prohibi- 
tion of sale or other disposition of immoveable property by a widow, 
without the consent of takers of the heritage, is given on [the authority 
of] Mudhava. As for the text of Kitty ay ana : — “ after the death of the 
husband, the widow preserving [the honor of] the family should obtain 30 
the share of her husband so long as she lives ; but she has no ownership 
therein in respect of [its] gift, mortgage, or sale "; 1 1 that is a prohibition 
of gift of money to the 13andi [bards], Chdrana, and the liko [triflers]. 
Gifts for religious or spiritual objects and mortgage, and the like for 

1 Vir. 1. 193, p. 1; Kam. anil Vya. M. Jimutavahana (p. 233) comes to the 
conclusion (p. 240,) that this text should be construed strictly, so as to agree with 
Brihaspati, and it wouljji then apply to divided as well as undivided families. 

a Mit. ch. ii., 1. 57, p. 1 5 Vir.1. 195, p. 2; Kam. ; Vya. M. # 

3 The original is karka£a, which would literally mean headstrong, but from the 

context it means suspected to be unchaste, and ‘this is the rendering of the Mitakshara ; 40 

1.69, p. 1. 

, * Mit. ch. ii , 1. 59, p. 1 ; Vir. 1. 198, p. 1. 8 Vir. 1. 193, p. 1. 

3 Zinc, tin, lead, &c. 7 Oils, ghee, molasses, &d. 8 Vir. 1. 193, p. 2; Vya. M. 

9 Vir. I 193, p. 2 ; Kam.® 10 Vir. 1. 193, p. 2. Kam. and Vya. M. i\ 
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that purpose, are of course permitted ; [as is plain] from the aforemen- 
tioned text [of Prajapati] commencing with Sthavaram jangamam, &c.; 
and from the text of Kdty&yana : — “ A widow always Engaged in 
meritorious observances and fasts, constant in thi? duties of celibacy, 
intent upon restraining [her passions], and making holy gifts, shall 
reach the heavenly abodos even if she have no son.” 1 As for the text 
of thesamo author : — “ Ileirless property goes to tkeking after [provid- 
ing] maintenance for the females and tlje servants and for funeral charges ; 
but the [heirless] wealth of the Srotriya should be bestowed on [other] 
10 Srotriyds,” 2 and [of] Narada: — “ Except in the case of a Bralmiana, a 
king, who is attentive to [his] duty, should givo something as main- 
tenance to the atri (woman) of [tho deceased]. Thus is the law of 
inheritance declared; 3 * [both these] have reference cto concubines, 
because the term used is not Patm (married wife). 

But, says Narada : — ■“ Among brothers, if any ono dies without issue, 
or enters a religious order, the rest should divide his wealth, except 
the wife’s separate property. They should allow maintenance to his 
wives to the end of their lives, provided [they] preserve [unsullied] 
tho bed of their lord. If they behave otherwise, tho brothers may 
20 resume that allowance.” 1 It relates according to Madana to the wives 
of one dying unseparated or re-united ; because [the text] occurs under 
that head. Katyayana [says] : — “ If her husband have departed for 
heaven, stri (the wife) obtains food and raiment : on the other hand, if 
unseparated, she jvill receive a share of tho wealth so long as she 
lives.” 5 Tho term Avibhakta (unseparated)* is illustrative of a 
* class [such as th^] re- united. The word tu (but) has here the 
sense of vd (or^. There would thus, result two [co-ordinate] 
propositions according to Madana, the latter referring to a wife 
lawfully married ; [and] the former to a concubine. The foundation of 
30 this exposition is questionable. The same author [Kdtyavana] thus 
makes a correct statement [of the law] : — “ She who is intent upon 
her service to tho elders 6 of the family, is fit to enjoy her legitimate 
share : should she not perform her proper duty, raiment and food 
[only] should bo assigned to her.” 7 ' Guruii / tho father-in-law, &c. 
The meaning is that at his [i. e. the elder's] pleasure, she may receive 
a share, otherwise merely food and raiment. 


1 Vir. 1. 1.94, p. 1 ♦ Kara. 9 Mit. ch. ii., 1. 58, p. 2 ; and Vya. M. 

3 Mit. ch. ii., 1. 58, p. 2 ; and Vya. M. * Vir. 1. 195, p. 2 ; Vya. M. and Kam. 

3 Vir. 1. 203, p. 1 ; and Kara. 

40 • The word used is Guru , or religious preceptor, but from the context it evidently 

refers to the elder family members. 

7 Vir. 1. 203, p. 2 ; Kam. * 
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The same : — " A wife who does malicious acts, who is immodest, 
destroyer of wealth, unchaste, is not fit [to inherit] wealth.”* As for 
the text: — # ‘This same course should be followed in the case of degraded 
females ; food and raiment are to be given to them, and they should 
reside near the house it is, in the opinion of some authors, in refer- 
ence to the husband while living. EvamvuTkim [means] tho treatment 
accorded to the degraded. 

Even to a woman who is [onlj^j suspected of incontinence, a mere 
maintenance [is to be allowed] according to Harita, [who says] : — "If 
a woman becoming a widow in her youth come to be suspected of 10 
unchastity, [then] a maintenance merely [enough] to sustain life 
should be given to her.” Karkaia, according to the Mitdkshard, means 
( suspected of incontinence.* [Mit. ch. ii., 1. 50, p. 1.] 

Therefore [•/. c,. from the foregoing discussion] it follows that a 
lawfully married wife [patm ] having her senses under control, takes 
the wealth. But if there be more than ono, they will divide [it] and 
take [shares]. 


In default of her [the wife], the daughter [succeeds]. Therefore 

[says] Manu [ch. ix., v. 130] : — The 
Daughter. son of man is even as himself, and the 20 

daughter is equal to the son. How then can another inherit [his] 
wealth, but she who stands as if it were himself?” 1 2 If there bo more 
daughters than one, they should divide the wealth # and tako shares. 
Among them also, if some are married and others unmarried, the 
unmarried alone tako by reason of this text^ of Katydyana : — "The 
widow, if chaste, should take the heritage left bjr her husband, and in 
default of her the daughter, [inherits] if unmarried.” Among the 
unmarried, if some are wealthy and others destitute of wealth, the last 
only shall take; from the [following] text of Gautama : — “ Stridhcina 
(or a woman’s property) goes to her daughters, unmarried and unpro- 30 
vided for.” 3 Apratishthitnh (unprovided for) destitute of wealth. 
Those acquainted with traditional law hold that the term dri (wife) 
denotes the pita (father) also. 


In default of daughters, the daughter’s son (succeeds), by this text 
_ , A , of Vishnu " If a man leave neither a 

• # son, nor a son’s son, tho daughter s son 

shall take [his] wealth. Fdl* in regard to the obsequies of ancestors, 
daughter’s sons are considered as son’s sons.” 4 ' 

1 Vir. 1. 203, p. 8 ; Kam. and Vya. M. 9 Vir 1. 203, p. 2 ; and Kara. 

* Mit. ch. ii., 1. 59, p. 2 ; Vxr. 1. 205, p. 1 ; Kam. and Vya. M. 

4 Vir. 1. 205, p. 2 ; Mit. cfc. ii., 1. 59, p. 2. 4 


40 
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In default of the daughter’s son, [comes] the father ; in default of 

Father. Mother. him > the mother - And K %^ aaa sa 7 s 

to tho same effect : — “ To the sonless, his 

widow, being a woman of £ood family, or daughters ; or in default of 

them the father, or mother, or the brother, or [his] sons^are declared 

[to be heirs],** 1 and likewise Vishnu: — “The wealth of the sonless 

goes to [his] wife ; failing her, it goes to the daughters y failing them 

(daughters), it goes to the daughters sons ; failing them, it goes to 

the father ; failing him, it goes to the mother ; failing her, it goes 

10 to the brothers; failing them, it goes to brothers sons; failing them, 

it goes to SaJculyas (or gentiles).”* But says Vijnanesvara [Mit. ch. 

ii., 1. 59, p. 2] : — “ Because the word matu (mother) stands first in the 

sentence, expounding the sense of \ ritaran (parent^)' [viz. m&taclia 

jrit delta] ; although [from the word by. itself] no [definite] order is 

apparent owing to [it] being an Ekasesh a (a grammatical compound 

formation, -where one member is retained and the rest omitted,) which 

is an exception of the [ordiuary] Dvandva (copulative compound) ; 

because of the [said] order in the [dissolution of the] Dvandva, [which 

order must exist in the dissolution of its exception E/casetdui] ; and 

20 because the father is common to other sons [such as those by another 

wife], and not so the mother; therefore tho mother first takes wealth [of 

the deceased son] , and failing her the father. This [exposition of 

Vijnanesvara] is unsound; because it is opposed to the said texts, [viz., 

those of Vishnu and Katydyana], and because there is no authority [for 

saying that the facts] of the mother standing first in the dissolving 

sentence, and of Eka&esha b6ing an exception of tho optional Dvandva , 

and of the commonness and the severalty [of the father and mother 

respectively] determine the order [of succession]. 

* In default of the mother the uterine brother ; in default of 
30 * him, his son. As for tho declaration of Vijnanesvara [Mit. ch. 

ii., 1. 60 f p. 1,] and others that in default of uterine brothers, 
those by different mothers succeed ; [and] 
on failure of them, the sons of uterine 
brothers; it is not [correct]; 3 for, to take the word 'brother* 
as meaning a uterine brother, in its primary sense and [also] as 
meaning a brother by a different mother in a secondary sense, is 
objectionable [as necessitating a] double interpretation [of one word at 
one and the same time]. In regard to th$ term Wiratarcth (brothers) 

1 Mit. ch. ii., 1. 57, p. 1, where this text is referred to as one of Brihat- Vishnu. 
40 Vir. 1. 195, p. 2. 

9 Mit ch. ii., 1. 57, p. 1 ; Vir. 1. 195, p. 2. 

9 Jim. (pp. 295, 296) agrees with Vijnanesvara in taking the step-brother after the 
uterine brother ; whereas, affording to the Mayukha, he comes with the grandfather 
as a Gotraja Sapinda. * 


Brother : his son. 
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that failing brothers, sisters [succeed] ; because the word ‘ brdtarah’ 

[as being] virdpaikaseslia (a species of compound where out of two 
dissimilar Members, one only remains) [means] brothers and sisters in 
accordance with th^ grammatical rule of Pdnini Bhratrvputrau Svasri 
duhitribhyim [the words bhrdtri (.brothers) and putra (son) [when 
compounded^] with Svasri (sister) and duhitri (daughter) [&c.] 
[But] it is npt [so] ; there being no authority for [the word blirdtarah 
being construed as] a virupaiksesha compound. If the sons of brothers 
have their fathers alive at the time of the death of a paternal uncle, and 
on this account have no interest in the wealth [of the paternal uncle] 10 
they shall take the shdre of their father by a division with the other 
paternal uncles, by the analogy of the [rule] in the case of [sharers] 
with different /atliers, the allotment of shares *is according to the 
fathdbs [_i. e. per stirpes}. 


In default of brother's 
Gotraja Sapinjd. 

Father’s mother. 


sons [come] the gotraja Sapindas 1 (gentile 
relations). Among them the first is the 
paternal grandmother according to the text 
of Manu [which says, ch. ix., v. 217] : — 

“ And the mother also being dead, the 
father’s mother shall take the heritage.” 2 Although she is (here) 20 
mentioned immediately next to the mother, she is to be cptered at the 
end after the brother’s sons, after the manner of the entry of intruders 
who aro placed at the end, because she is not mentioned among those 
whose order [of succession] is fixed ending with brother’s ss>ns. 

In default of her [comes] tho sister ; for, says Manu^ch. ix., v. 187] : — 

“The wealth [of the deceased] goes to 
whoever is nexll among Sapindas and 
tho rest.” 3 [Similarly] Brihaspati : — “ Where a'childless man [leaves] 
several clansmen, Sakuly as (kinsmen) and Bdndhavas [relations], who- 
ever of them is the nearest takes the wealth [of the deceased] .” 4 30 
Being begotten in her brother’s family ( 'gotra ), she possesses the 
qualifications of a gotraja. 5 The community of gotra [does] indeed 
not [exist in the case of a sister]. 6 But the quality of being a Sago - 
tra is not mentioned here as being a condition of [the right of] taking 
the wealth [as heritage]. 

In default of her, the paternal grandfather and the half-brother 

, „ take in [equal] shares, because their 

Paternal grandfather, &c. . ., 1 in.ii* , . n 

• • propinquity is equal, [the former being] 


1 Gentiles within the seventh degree being connected by funeral oblations. 

* Mit. ch. ii., 1. 60, p. 1 ; Vir. 1. 195, p. 2. 40 

# Mit. ch. ii., 1. 60, p. 1 ; Vir. 1. 208, p. 1 . 4 Vir. 1. 208, p. 1 ; and Kara. 

5 Gotraja , *. e. bom in the Gotra or family. 

6 Because by marriage her Qotra changes into that of her husband. 

* ' 
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the father of the father, [and the latter] a son of the father [of the 
deceased]. In other cases too, where propinquity is equal, and there 
is nothing specific [to indicate preference] such as the giVen order [in 
any text] and the like, thonsame [rule holds]. Therefore, in default of 
them [i. c. tho paternal grandfather and a half-byotlier] , the paternal 
great-grandfather, the father’s brother, and the sons of the half-brother 
should divide and take [in equal shares]. 

All the Sapindas and tho samanod akas [follow] in the order of pro- 

, « , , , pinquity. Manu thus mentions them fch. 

Sapindas and Samanodakas. 1 1 / . 0 . , . . 

Iq ' v ; , v. GO J : — “ Ihe bapinda relationship 

ceases with tho seventh person [in the line], and that of Samanodakas 

(i. e. those connected by an oblation of water) ends when births and 

names are no longer known.” 1 Saptame means the seventh [in the 

line] being included. 

In default of Samanodakas [come] the Bandhus [cognate kindred]. 

Ban dlius They [are thus specified] in another 

Smriti : — “ The sons of one's own father's 
sister, the sons of one’s own mother’s sister, and tho sons of one’s 
own mother’s brother, are to be reckoned as Mmabandhns (one’s 
20 cognate relations). The sons of the paternal grandfather’s sister, the 
sons of the j father's mother’s sisters, and the sons of tho father's 
mother’s brothers, are known as the Pitribandhus (one’s father’s 
cognate kindred). Tho sons of one’s mother’s father’s father's sisters, 
the sons* of one's mother’s mother's sisters, and the sons of the 
mother’s mother’! brothers, are known as mdtribandhus (one's mother's 
cognato kindred).” 2 Hore§[t. c. among these] tho order [of succes- 
sion] is that stated [in the text] . 3 

[If it be said]: “ A % s the right of the wife and all the rest to inherit- 
ance is derived from their relation to the deceased,* so let [the 
80 * right] of the Bdndhavas be ; what title then can tho Bhdndhavas of 
the father or of the mother [of the deceased] have to the wealth ? 
[The texts] beginning with pituh pitri shwasu putrah , &c. (The sons of 
the sister of the father's father, &c.) are only as [denotative of a class] 


1 Mit. ch. ii., 1. 60, p. 1 ; Vir. 1. 209, p. 2; Kam. and Vya. M. All these works 
quote this verse with the fourth quarter as (ends with the fourteenth 

[ancestor or descendant]) so as to make the extent of samanodakaship definite. It 
must be noted, however, that the Vyavah6ra Madhnva and Kamalakara refer it to 
Brahat-Manu and Vradha Manu respectively. The reading #vhich h^s been adopted ^ 
by the c three editions of Manu consulted by me, as Ivell as by Kulldka, Rnd accepted 
40 by Nilakanfcha, is (when births and names are no longer known). 

* Mit ch. ii., 1. 60, p. 1 • Vir. 1. 209, p. 2 ; Kam. The Vyavah£ra Madhava attri- 
butes these verses to Bandhayana. 

a This applies to the three classes, as well as to the several members of those three 
classes. r 
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showing the connexion between a term and the objects denoted [by it], 
[and have] no reference to wealth.” The answer [to that] is «that the 
showing th£ connection between terms and objects denoted [by them] 
is redundant ; becaq^©* even without the .said text, the word [viz., 
B&ndhava] in its primary sense would apply to [those enumerated 
as] the fathers and mother's cognate relations, in the same way [as 
it does] to tlje maternal uncle of the father, the paternal uncle of the 
father, and the like. Hence the text is intelligible only by the accep- 
tation of [the enumerated] paternal and maternal Bandhus (cognates) 
as being Bandhus in reference to succession to property. In short, the 10 
same [reasoning] applies in regard to the rules for mourning and the 
like in reference to Bandhus . 

In default of ^bandhus [cognate kindred], the *&chdrya (preceptor); 

9 Prece tor on failure of him, the pupil, according to 

the text of Apastamba [which says ] : — 
^ up ^' “ Failing male issue, the nearest Sapinda 

inherits ; in default of him, the preceptor ; in default of him, the pupil . 1 

In default of him (the pupil), a fellow-student ; in default of him, a 

_ „ „ . Srotriya (a Brdhmana learned in the 

Fellow-Student. _ T , : „ ^ ' 

Vedas); for, says Gautama: — “ The oro- 20 

rotriya * triyas should take heritage left by , 

childless Brdbinanas. 2 

In default of one such, any other Brdhmana, in accordance with 

Katydyana : — “ But in default of all 
ra manas. these, the lawful heir S are such Brdh- 

manas as have read the three Vedas, and are pure, and who have 
subdued their passions. By [doing] this, justice is not violated,” 3 
And Ndrada [to the same effect ] : — “ In every cafee, the king may take 

heirless wealth except the property of 
tur urn we* t-i. a Brdhmana: for the property of a Brdh- 30 

mana [left] without an heir should be given to Srotriyas ,” 4 Brihaspati : 

— “ If Ksatriyas, Vaisyds and Sudras die without leaving male issue, 
[and] leaving neither wife nor brother, the king should take their 
wealth, for he is the lord of all.” 

Yd/jnavalkya [ch. ii., v. 137] states a distinction with regard to the 
Ascetics wealth of ascetics and the like. [The 

heirs] who take the wealth of a vana- 
prastha (a fcermit),#of a yati (an ascetic), and a Brahmachan (a stu- 
dent), are in their order, the preceptor, the virtuous pupil, and oi 1e who 

x Mit. ch. ii., 1. 60, p. 2; Vir. 1. 209, p. 2 ; Vya M. and. Kam. * Id. 40 

* Mit. ch. ii., 1. 60, p. 2 ; Vir. 1. 209, p. 2. $ Kam. and Vya. M. All these works 
refer thii text to Manu. 

* Kam., where this text preferred to Devala. • 


Heirless wealth. 


Ascetics. 
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is a supposed brother, and belonging to the same order. 1 The Bra- 
machine tands for a Naisthika one (one who remains a student 
through life without marrying); for [in tho case] of an Vparkurvdna 
(a temporary student), the father and the rest ar*> [the natural heirs]. 
Dharmabhratd, one accepted as brother. Ekatirtjii, one bolonging to 
the same Asrarna [order]. The compound dhan/nabhrdtrekatirthi 
is a Karmadhdraya (appositional) compound, [meaning] % one who is a 
supposed brother, and belongs to the same order. According to Yij- 
ndnesvara [Mit. ch. ii., 1. 60, p. 2] : — “ Tho order in which the Acharyct 
10 and the rest [succeed] to a Vdnaprastlia , and tho rest is inverse to the 
order stated in the text.” [Bat according to} Madana it is direct 
in accordance with the [ following ] text of Vishnu “ The spiritual 
preceptor, or the pupil, shall take tho wealth of a [deceased] Vanastha 
(i e» vanaprastha.)” 2 1 

The funeral rites of the deceased as far as the tenth day inclusive, 
should be performed by whoever takes his wealth, including the king 
himself. And Vishnu says the same : — ■“ Ho who takes the wealth, 
is declared [to be] the giver of the Pinda or funeral oblations.” 5 This 
[subject] has been fully explained by me in tho “ Sraddha Mqyukha” 
20 in determining [the order of those] qualified to perform [Sraddhas]. 

THE UNION AFTER PARTITION. 

Now begins the investigation of who are Sansrishti (re-united co-par- 
Re union * ceners) . In this connexion Brihaspati 

[thus] defines re-union: “ He who being 
once separated, dwells again through affection with his father, brother, 
or paternal uncle, is said to be re-united with him.” This re-union 
according to the Mitdkshard [ch. ii., 1. 61, p. 1] and others [can only 
take place] with a father, brother, or paternal uncle, [and] not with 
others, because no others are mentioned in the text.* Properly speaking 
g0 [the state of] re-union [should be] co-extensive with the makers 

* of partition. As for the word, father, &c., they are simply illus- 
trative of the makers of partition, just as the term \Vedi (altar) 
is made to mean the future site of Vedi in the sentence] “[The sacrificial 
part] lies half within and half without the altar.” Otherwise there would 
be a splitting up [of the text] into [several] sentences. Hence re- 
union may take place even with a wife, a paternal grandfather, a 
brother’s grandson, a paternal uncle’s soif, and t£e rest. In accord* 
ance with the [rule of] Sdmdnddhikaranya (the rule that the 
subject and the predicate should inhere in the same object) [observable] 

40 * Vir. 1.510, p. 1 ; Kam, aud Vya. M. * Vir. 1. 210, p. 1 ; Jim. p. 338, * 

* Kam. • 
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in the text : — “ He who having been separated, again dwells together, 
is Sansrishta (re-united), [there can be] no re-union between -the sons 
and the lilce of two separated brothers, [&c.] Re-union [implies] an 
understanding or wiwh that [their] present, or future wealth [shall be] 
common until a freah partition.*’ 

In connexion with this subject, Manu states a distinction with regard 
to a fresh partition among the re-united [ch. ix., v. 210 ]: — ■“ If re- 
united [co-parceners] make a fresh partition, the shares must be equal. 
The right of the [law of] primogeniture does not there apply .” l 
Here some 2 * say that the unequal distribution being [already] prohi- 10 
bited by [the expression], ‘the shares must he equal / [the fact] of a 
prohibition [of the same] again by a disallowance of [the right of] 
primogeniture/ shews that inequality will not be [allowed] only on 
account of primogeniture ; but that inequality in partition, owing to 
the inequality of wealth [amalgamated] at the time of re-union, is 
[permitted]. But, as [the clause] beginning with ‘ Jyaishthyam’ is 
simply an arthavAda (explanatory), the shares will be equal in spite of 
the inequality of wealth. And usage [tells] the same. Therefore, while 
[it is] possible to [explain] this text in conformity to usage, it is impro- 
per to supposo a text opposed to that [usage]. Again, some say that 20 
the Vyavahara Sastra (rules of civil judicature) _is, like grammar, 
generally based on usage. Brihaspati : — “ If any one of the re-united 
[parceners] acquires wealth by science, valour, or the like, two shares 
of it must be given him, and the rest shall have equal shares . 30 Madana 
[says that] inasmuch as two shares [to the acquiifer] are established 
by [the text] Arjahasya dvau Bhagau (two shares to the acquirer), 
the [present] text should [bo made to] mean that in a partition among 
co-parceners not re-united, two shares [are allowed] in the case of an 
acquisition without detriment to the paternal wealth ; but in a parti- 
tion among re-united co-parceners, two shares [are allowed] even if the 30 
acquisition was at the expense of the re-united property. 

Yijfiavalkya [ch. ii., v. 138] enumerates those entitled to take the 


~ . - . wealth of [one] re-united. “A re-united 

succession. coheir [takes the wealth] of a re-united 

coheir, [and] a uterine brother, [that] of a uterine brother.” 4 This 
[text] is an exception to the [text] beginning with Patni Duhitarah 
(the wife, the daughters, &c.) Hence the meaning is, — it is not the 


1 Mit. ch. ii., 1. 61, p. 2 ; Vir. 1. 210, p. 1 $ and Vya. M. All these works well as 
the edition of Manu, upon which my references to that work are based, read 
(separated) instead of (re-united) in the first quarter of the Terse. 40 

• Nllakanfcha here refers to Kamalakar and Vyavab&ra M£dhava. The Vlramitro- 
daya would also favor this interpretation (see 1. 210, p. 2.) . 

• Vir. 1. 210, p. 2 ; and Vyp. M. * Vfr. 1. 210, p. 2 ; Kam. and Vya M. 

/ 
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being a wife, &c. but the being a re-united [parcenei*] that determines 
the rightoof taking the wealth of a [re-united parcener] . 

Asfor [the opinion of] Vijfianesvara. [Mit. ch. ii., 1. 61, p. 1], Madana 
and others, [that] “ this [tefctj too applies to one devoid of son, grand- 
son, or great-grandson because [of] the dictum that the scope of an 
exception should be the same as [that of] tho rule, and because the 
terms Aputrasya (of one sonless), and Svaryatasya (of one gone to 
heaven) from the aforementioned [text] run into the [present text] ; so 
that a re-united [parcener] alone will take the wealth of one such [ i . e . 
10 sonless] dying, in spite of [coheirs] beginning with wife, who [though] 
nearer [are] not re-united.” This is questionable. For, thei'e is no 
authority for [supplying] a complement [from a preceding passage], 
where it can be dispensed with. As for the sameness of scope, [that] 
need not exist in every respect ; but [may exist] so far as practicable, 
and [the same or partial coincidence exists in the present case by 
both the rule and the exception] referring to a Sapinda of the 
deceased. 

If [it be said] that the term Aputrasya (of a sonless) not being 
[allowed to be] understood, the term Svaryatasya (of one gone to 
20 heaven) will [similarly] not be understood, and there will bo no [term 
meaning] deceased, [so as to show that the text refers to a deceased,] 
then [it is] not [so]; because that [term, viz., one meaning deceased] 
can be got [ i . e . understood or supplied] from the text of Manu, to 
be hereafter quoted, [containing the words] hiyetansa praddnatah - 
mriyetanyatarovapi (will bo excluded from a share ; or if any of them 
dies, &c.) By [that term, vitf., Aputrasya] boing understood, [on the 
other hand] between tWo sons, or a son and a grandson, one being re- 
united and the other not re-united, equal shares will have to be given, in- 
asmuch as that text will [then] not apply to one with issue. This is 
80 opposed to usage which is the source of authority in law. If [again] 
it be said that owing to [that term] not being understood, the text 
will apply even to one with male issue, and therefore between a putra 
(male issue) not re-united and a re-united brother or the like, the 
brother or the like alone will get [the wealth] and not the son or the 
like, then [it is] not [so] ; because [this objection] is refuted in the 
comment on the latter hemistich [of the text] . 

An exception to the rule [laid down] in this * quarter is mentioned 
[by] Sodarasya , &c. (of a whole brother, StcJ [Here the terms’^ 
<*Sansrishtinah [and] Sansrishti (of one re-united, and on, 
40 re-united,) are supplied [from the. preceding quarter]. The 

meaning is that between a whole and a half brother [both] re-united, 
the re-united whole brother alone will take the wealth of the re-united 
[brother] deceased. The latter hemistich [Ydjfiavalkya ch. ii., v. 188 , 



87 


4 • 


o. iv, s. ix, 7 — 12.] 

is as follows ] : — “ [The re-united brother] shall give up the wealth 
of the deceased to one born [of his body], or [failing one such] 
shall retail! it." 1 Tho sense of it is: If the pregnancy of the wife of 
a deceased re-united co-parcener be unascertained v at the time of 
dividing his wealth* and a son be affcorwards born, the re-united father's 
brother, or ftie like parcen&r, should give the wealth to that [son] ; and 
failing him* should take it himself. Hero the filial relation alone 
determines the right of taking ^ie father’s wealth, [and] not the fact 
of birth after partition ; because [such a supposition] serves no 
purpose, [necessitates] superfluity, and would disqualify from share 10 
one born before partition in a different country but unknown [on that 
acoount]. Therefore, to the son previously born, even though not 
re-united, a fatjier’s brother or the like, though re-united, mqat.give 
his inheritance. 

The same ( Ydjnavalkya ch. ii., v. 139) propounds the right of a uterine 
brother not re-united and of a half-brother re- united to take wealth in 
[equal] shares : — “ Ono born of a different mother, if re-united, may take 
the wealth ; but one born of a different mother, and not ro-united, [cannot 
take] ; but a uterine brother, if oven not re-united, should obtain the 
wealth, and one born of a different mother, even if re-united, shall not 20 
take alone." 2 Here by the expression, born of a different mother and 
the like, the half-brother alone is not designated, but the paternal uncle 
and the rest likewise ; because there is nothing in those terms to distin- 
guish between them. Otherwise,we should have theabsurdity <Jf expound- 
ing re-union with father’s brothers and the rest. Because there is no 
other object in re-union. , 

The words “ if not re-united," apply to ^oth, to the preceding 
and tho following clauses, like the lamp upoil tho threshold. 3 So 
the word sansrishta (re-united) is to be repeated, and ono is to be 
understood as meaning one re-united as to the wealth, and the other 30 
as one connected by birth from the same womb. [In the third clause] 
the word api (though) is to be repeated, [in the fourth] after the word 
[re-united in woalth]. The word eva (alone) is to be supplied at the 
end of the verse. Hence these are the meanings of the different 
clauses of the [above] text : — [1] Anyodariyah [that is] one born of 
a different mother, viz., the wife, the father, the father’s father, the 
half-brother, the paternal uncle, &c. If they be re-united, should 
. take the wealth, [g] Those from a different womb, if not re-united, 
[should] not [take the wealth]. Here the re-union and birth from 
a different mother, standing together, are a cause, of which the 40 
capacity to inherit [is the effect], and vice-versa. [3] The uterine 

1 V£r, 1. 210, p, 2 ; Kam. and Vya. M. * V£r. 1, 211, p. 1, Kam. and Vya. M. 

8 Which gives light both jrithin and without. ' # 
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brother, though not re-united [by wealth], should take the property. By 
this reasoning, the being a uterine brother alone is even declared a suffi- 
cient reason [for taking heritage]. [4] Therefore, the s'ansrishta, or 
one re-united only by wealth, if born of a different mother, will not 
alone take the whole. 

Therefore it follows from the above, that if one is sansrislitah by re- 
union of wealth, and another is connected as One proceeding from the 
same womb, they should both divide and take the wealth [between 
them]. Manu [cli. ix., vv. 211, 212] clears this point [in his work] when 
10 treating of the capacity of the re-united [to inherit ]: — “ Should the 
eldest or youngest of several brothers be deprived of his share [at the 
distribution], or should any ono of them die, his share shall not be lost 
[211] .; but the uterine brothers and sisters, and such a^were re-united 
after a separation, shall assemble together and divide his share equal- 
ly.” 1 Hhjeta (be deprived of), by entering another order, by degrada- 
tion from sin, or the like. The term Sodarii/ali (uterine) goes along 
with the word Bliratardh (brothers). Yecha sasrishtah (and such as 
were re-nnited), that is the wife, the father, tho paternal grandfather, 
the half-brother, the paternal uncle, and the rest [as were re-united]. 
20 On this point, Prajdpati states a distinction : — “ Whatever conceal- 
able wealth f exists], becomes the property of tho reunited {parce- 
ners] j but land and houses those not re-united should take according 
to their shares.” 2 Antardhanam (concealable wealth), what is capable 
of being bidden by depositing under ground, or otherwise [such] as 
gold, silver, &c. Sansrishtah [that is] of a different womb should take ; 
but land the uterine brother .[should take] . Kine, horses, and the like 
should bo taken by the uterino and those of different wombs. Accord- 
ing to Madana, a brother of a different womb if re-united should even 
take kine, horses, and the like. But this cannot bo founded on the 
30 above text. It is said in the Smriti Ckandrikd : — “ But if there exist 
only one species of property [out of two that is] (1) concealable wealth, 
[and] (2) land, kino, &c. the uterine brother alone should take even if 
not re- united. The authority for this is questionable. Among uterine 
brothers, if some are re-united, and others not re-united, the re-united 
alone should take [the wealth] because two causes co-exist, the being 
born of the same womb, and reunion. Hence, Gautama : — “ When a 
re-united [parcener] dies, his re-united [parcener] shares tlje 
* ' heritage.” 3 Brihaspati : # — “ Two brothers who become reunit- 
ed through affection, become the partakers of each other.” . ' 

40 This, then, is substantially the sense of the above : — As one whether 
re-united with his father or not re-united, should take the entire 


1 Mit, ch. ii., 1. 61, p. 2 ; Vlr. 1. 211, p. 1 ; K&m. and Vya. M. 

® Vir. 1 . 212, p, 1 ; Kam. SxA Vya. fl. a Yya. M. 
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share of his father; because it is the filial relation which determines the 
son's right to take the [father's] share. Among (several) sfbns also, . 
when one is re- united and the other is not, the re-united one alone 
[should take] by th^text/' Of a re-united £co -parcener], the re-united 
co-parcener [^hall take]." In a case of ro-union between a father, a son, 
and any other [co-parcene#] not a son, the son alone [should take], 
because it has been already declared by the terms, “ he shall either 
give up to [the posthumous son], $>r shall receive the share." If there 
be [many re-unitod] other than sons, [such as] parents, brothers, 
paternal uncles, and others, tho parents alone [should take]. Among 10 
them again, the mother first, and then tho father, according to Madana. 

As for the brothers, paternal uncle, and tho re # st, they should even 
divide and take; for among them all, tho state of re-union equally 
exists, as the efficient cause whence their right of taking tho wealth is 
derived. So likewise in an assemblage of unre-united brothers, and 
re-united paternal uncles, half-brothers, and others, they should divide 
[and take it], because of tho texts : — “ A uterine brother, even if not 
re-united, should obtain the wealth, and not [exclusively] one born of 
a different mother ;" and “ Of a re-united [co-parcener], a re-united 
[co-parcener] ; and of a uterino brother, the uterine brother." If there 20 
be the re-united wife alone, she alone should take, from tho [same] 
text, u Of a re-united [co-parcener], a rc-unitod [co-parcener]." 

If there bo an assemblage of other ro- united persons together with 
her [the wife], they alone [should take], and not sho^ In like manner, 
Sankha and Narada, in treating of tho subject of re -union, observe : — 

“ Among brothers, if any ono die without issue, or enter a religious 
order, the rest of the brothers should divide his wealth, except the 
Stridhana (the wife's separato wealth). They should provide his wives 
with maintenance for life ; provided these preserve [unsullied] the 
bed of their lord ; but if [they behave] otherwise, they should cut off 30 
[that allowance] ." 

She, who is his daughter, is enjoined to bo provided with mainten- 
ance out of her father's share, which [she] takes till [performance 
of] her [marriage] ceremony, aftor which the husband is to support 
[her]. Here, as in the sacrifice, ho who offers the [rice] for sacri- 
fice, must, if the moon rise, [before the close of the sacrifice,] divide the 
rice into thr$e parts^ the sacrificial substance and the rise of the moon 
[being mentioned], the [use *)f tho word] sacrificial substance is qjiough 
for its determination in the sacrifice, the word nirwapa or division, 
need not have been mentioned ; so from the order of succession [above 40 
given], in the division of property of the re -united, either after death 
or entry into an ascetic order, the makers of t^e re-union being deter- 
mined, the word brothel is used [simply as] illustrative of a class. 

% 
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Although Sankha in the section [entitled] re-union [observes] * 
“ The wealth of him who goes to heaven leaving no male issue, goes 
to the brothers ; failing them the parents should take it, or the eldest 
wife ; }}l still according to MMana, that is intended*to fix the order of the 
unre-united brothers and the rest, upon the death of quo dying re- 
united, subsequent to the death of his paternal uncle, brother's son, 
or half-brother with whom he had previously made a re-uftion. And in 
this case, according to the samo authority, the first is the mother and 
afterwards the father. 2 The eldest [wife] who has kept her senses 
10 under restraint. In default of the wife the sister. And Brihaspati 
says [to the same effect ] : — “ [Of the wealth] of him who has gone 
[to heaven], childless, and [leaving] neither wife nor parents, the 
sister is then entitled to take a share." 3 Some declaVe of him who 
has gone [to heaven] , the daughter [takes]. In default both of 
daughter and sister, the nearest sapinda [succeeds], 

N. B. — Srikrishna-Tarkalankara, the commentator on the Dayabhaga of Jimtita- 
vahana, thus summarizes the law of succession to a deceased male, as prevailing in 
Bengal : — 

“ Here the order of succession to the wealth of a deceased male [is as follows] : — 
20 The first [among the heirs] is the son ; failing him, the son’s son ; failing him the son’s 
son's son. The grandson whose father is dead, and the great-grandson whose father 
and the grandfather are dead [succeed] simultaneously. In default of [any one] up 
to the great-grandson, the wife [succeeds] who, having obtained the heritage from her 
- husband, shall associate herself with her husband’s, or in default her father’s family, 
and leading a virtuous life enjoy the husband’s heritage for the support of life ; and who 
likewise might make some gifts for the benefit of her [deceased] husband, but shall 
not enjoy it at her pleasure as [though it were] stridhana (woman’s wealth). Failing 
her, the daughter ; among [daughters], first the maiden ; failing her, the betrothed ; 
and failing her, the married^of whom [the daughter] with a male issue, and one who 
30 is capable of having male issue succeed together; while the barren, or the w’idowed 
[daughter] without a male issue are excluded. In the absence of a married [daughter] 
the daughter’s son ; failing him the father ; failing him the mother ; failing her the 
brother. [Of brothers] the uterine [brother] first [succeeds] ; failing him the 
[brother] born of a different mother. Where the deceased has [some] brothers 
reunited, w r hen all [the brothers] are uterine, the uterine re-united [brother] first 
[succeeds] ; and failing him. the unre-united uterine [brother], and similarly when all 
[the brothers] are step-brothers, the re-united step brother first succeeds, and in his 
absence the unre-united step-brother. Where the step-brother is re-united and the 
uterine brother not re-united, both of them are equal sharers. In default of brothers, 
40 the brother’s son [succeeds]. There too, the son of the uterine brother first [succeeds] ; 
failing him, the son of the step-brother. In the case of reunion, when all are sons of 
uterine brothers, the son of the re-united uterine brother first [succeeds] ; and in his 
default, the son of the unre-united uterine brother ; [and] when all are sons of step^- 
brothei$, the son of the re-united step-brother first Succeeds]; and failing him, the son 
of the unre-united step-brother. When, however, the son of the uterine brother is re- 
united, and the son of the step brother not re-united, both [of them] are equal sharers 
as [in the case of] brothers. In the absence of a brother’s son, the brother’s son’s son 

* Jim. p. 343. 


i Mit. ch. ii., 1. 59, p. 1 5 Vir. 1. 213, p. 1 ; V ya . M. ; Kam. 
» Vya. M. ; Kam.; Vlr. 1. 213, p. 2 . 
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[succeeds]. There too, [the facts of] the brother being uterine or not uterine, and 
[being] re-united or not re-united, should be considered for [determining^ the order 
[of succession]. Failing him [i. e. the brother’s son’s son], the father’s daughter’s 
son [succeeds] [if he be] son of the uterine sister. Failing him, the son 
of the son of the stepsister. Failing him, the* uterine brother of the father; 
failing him the father’s step-brother [succeed]. Failing him, the son of the uterine 
[brother] of tlfe father, the s^n of the father’s step-brother, the father’s uterine 
brother’s son’s son, [and] the father’s step brother’s son’s son, succeed in order. 
Failing them ttie father’s father’s daughter’s son [succeeds], [first if] a son of the 
father’s uterine sister, [and next] if a^on of the father’s step-sister. This [rule 10 
applies] in the case of [the succession of] the great-grandfather’s daughter’s son, 
to be hereafter spoken of. Failing him, the father’s father ; failing him, the father’s 
mother ; failing her, the uterine brothers and step-brothers of the father’s father ; 
their sons ; their soil’s sons ; [and] the father’s father’s father’s daughter’s sons 
succeed in order. In the absence of persons hitherto mentioned, who may be the 
givers of the Pint}* (rice oblation) to be given to the [deceased] owner of wealth, the 
mothers brother, and the rest, who may be givers of the Pinrla, which the [deceased] 
owner of wealth could [himself] have given, succeed. Failing them the mother’s 
sister’s son of the [deceased] owner of wealth. Failing him, the sons and the son’s 
sons of the mother’s brother succeed in order. Failing them, the three descendants 20 
beginning with the son’s son’s son’s son succeed in order, [as being] the lower 
sakulyas , [and] the givers of the lepa (wiping of the hands touching the rice oblation) tp 
be enjoyed by the [deceased] owner of wealth. Failing them, the father’s father’s 
father’s father, and the like, and their issue succeed according to their propinquity [as 
being] the higher sakulyas , ami the givers of the lepa which the [deceased] owner of 
wealth could [himself] give. Failing them, the sarndnodakas succeed » Failing them, 
the preceptor; failing him, the pupil; [and] failing him, the Brahmachdri, who is a ■ 
fellow- student of the Vedas [succeed]. Failing them, the co-villagers, those having 
the same golra , and those having the same pravara (illustrious ancestors) succeed in 
order. In the absence of all the heirs hitherto mentioned, the king shifll take [the 30 
wealth] save that of a Brahmana. The wealth of a [deceased] T^rahmaua is taken by 
Br&hmanas possessing a knowledge of the Vedas, and such [other qualities]. Similarly, 
the wealth of a Vdnaprastha shall be taken by another Vg naprastha, who was treated 
as a brother, and who was a fellow-student. Similarly, a worthy pupil shall take the 
wealth of a Yati (one who has entered the fourth order),* the preceptor [that] of a 
Naishthika-Brahmachari (a perpetual student) ; and the father, or the like, that of an 
Upakurvdna Brahmachdri (a temporary student). This is the concise statement [of 
the order of succession]. 


STR1BEANA (A WOMAN'S PROPERTY). 

Mann [ch. ix., v. 194 ]: — <c What is given before the nuptial fire 40 
Stndhana ( Adhyagni) , what is presented in the brid- 

al procession ( Adhydvahanilcam ), what is 
given in token of love (Pritidattcim) , and what is received [by a woman], 
from her brother, mother, or father are declared six-fold peculiar property 
-of a woman. 1 * [The«word] sjiat (six) is here used as exceptive of a less 
number. This [interpretation] harmonizes with the [use of the]* word 
' Adya * in a text of Y&jnavalkya [which says] [ch. ii., v. 143 ] : — “ What 
was given [to a woman] by the father, the mother, the husband, or a 
brother ; o r received [by her] at the nuptial fire, or Adhivedanikam 

1 Mit. ch. ii., L IB, p 2; Vir. 1 214, p. 1 ; Kam. and Vya M. 50 
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(presented on her supersossion) and the like is denominated a woman’s 
property/' 1 And Vishnu specifics more [than six kinds] What 
was given [to a woman] by [her] father, mother, son or brother ; 
adhyagni (what was received before the [nuptial] fire) ; adhivedamkam 
(what was presented [to her] on [her] husband’s ^espousal of another 
wife); Sullca (her own porquisite) ; bandhudattam 2 what was given to 
her by her cognate kindred ; and Anvadhcyalca (a gift subsequent) [are 
a woman’s property] .” 3 „ 

Kdtydyana thus defines the adhyagni and other (species of a woman’s 
10 separate property ) : — “ What is given to women s*t the timo of marriage 
near the nuptial firo is celebrated by the wise as Adhyagni , or a woman's 
property bestowed before the nuptial firo. That again which a woman 
receives whilst sho is being conducted from her father’s 4 homo is 
termed the Adhyduahaniham [kind of] str'idhana (woman’s property); 
whatever is given to [a woman] through affection, by her mother-in-law 
or her father-in-law, and [wealth termed] Padavandanilcam , or what is 
received on a woman’s saluting the feet of elders, is termed Pntidatta ; 
what is obtained by a woman subsequently to her marriage from the 
family of her husband, or what is similarly obtained from her own 
20 family, is called anvadheyam ; whatover is obtained [by a woman] as the 
equivalent of household utensils, of beasts of burden, of milch cattle, 
or ornaments, is declared [to be] sullcaP 5 The meaning is when the 
household utensils and the rest are not available, what is given to the 
bride at the timo of her being given [in marriage] as the prico of them 
i3 iulka . Ydjhavalkya [thus] explains the ddhivedanika [ch. ii., v. 
148] ; — “ To a superseded vfifo [the husband] should givo a sum equal 
[to the expenses of the marriage] by which sho has been superseded, 
provided no strulhana (woman’s property) has been bestowed on her ”; 6 
but if [any has boon] assigned, Ardham or a half [only] should be 
30 allotted. Ardham means as much as will make [her stndhana'] equal 
to -the expenses of the [husband’s] seoond marriage. 

Devala j — “ That which a husband has promised as siridhana- (woman’s 


1 Vir. 1. 214, p. 1 ; Kam. anti Yya M. 

2 Jimutavahaua states (p. 117) this bandhu to be the bride’s mother’s brother ; and 
usage shows that this is still the custom ; for the maternal uncle has a part assigned to 
him at and before the sacrifice. 

* Vir. 1.214, p.l. e H 

4 Jiwdtav&hana (p. 119) distinctly makes thisHo be a gift by any member of the 
father’s family. 

40 5 Mit ch. ii., 1. 62, p. 2 ; Vir. 1. 214, p. 2 ; Kam. ; Vya. M. ; VijfianeSvara makes 

$ulka to be that which being paid the daughter is given in marriage ; Madana in 
Viramitrodaya says that what is received from the husband in the shape of household 
utensils, &c. is iulka. 

0 Vir. 1. 215, p. 1 ; .Kam and Vya. M. 


r 
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property) should bo made good by his sons even as a debt.” 1 Prat its* 
rutam (promised) (/. c.) to his wife. • 

On the subject of giving property to women, Kuty&yana states a 
distinction: — “ [Separate] property excepting immoveables may be 
given to women by the father, mother, husband, brothor, and kindred 
accordmg to* tlioir mean& as far as two thousand.” 4 * According to 
Madana, ♦wealth to the extent of two thousand panas excluding im- 
moveable property aro to be given. 

So also Vydsa : — %t A present amounting to two thousand at the 
most* may be given to a woman out of the wealth.” 3 Here this 10 
* gift up to two thousand is meant [to be for] every year. [For] 
the same [author states that] in [a period pf] many years more 
than Jbhis, and ift case of ability evon itnmoveablo property may be given. 

In property given to a woman in fraud of heirs as w'ell as in orna- 
ments and the like givon to her merely 

Stridliana, technically so called. for wearlngj a wolnan has n0 ownership 

according to Katydyana [who says] : — “ But what was given to women 
with a fraudulent intent or for a particular object by their father, 
brothers, or husband is not denominated stridliana”* In [property] 
earned by mechanical arts, or even obtained from friends or the like, 20 
other than the father and tho rest, women havo no ownership, accord- 
ing to the same author. “ In whatever is earned by mechanical arts 
or received through affection from any other [than the relations 
already mentioned,] the husband has property, but the rest is pro- 
nounced [to be] stridliana (woman’s property). As for the text — “A 
wife, a son, and a slave are all incapa"blo ^f property. Whatever 
they earn, belongs to him to whom they belong,” 5 # that too has reference 
to wealth acquired by mechanical arts and the like. It is also proper 
[to interpret the text as shewing] the absonco of absoluto dominion 
evon in the ddhivedaniha or other [species of stridliana'] . Hence, says 30 
Manu [ch. ix., v. 199] : — “a woman should never make [any] expendi- 
ture out of tho family [property] belonging to several or even [out of] , 
her own woalth without tho assent of her husband.” 6 Nirhdrah 
[means] expenditure. 

In a certain [kind of] property, Kdtydyana declares [their] absolute 
dominion. “ That which is obtained by a married woman, or by a 

virgin in th^ house pi her husband, or of her father, from her brother, 

• 

1 Vir. 1. 216, p. 1. a Vir, 1. 215, p. 1 ; Vya. M. 

8 Vir. 1. 215, p. 1 ; and Kam. 4 Vir. 1. 214, p. 2 ; and Vya. M. 

8 Vir. 1. 214, p. 2. Nllakantha reads the second half of this text Nirdhandh sarva 40 
evate, while the Vlramitrodaya gives it as trayaevd dhandh smritdh ; the latter means 
these three are declared to be without wealth, *. e. incapable of owning anything. 

8 Vir. 1. 215, p. 1. • 
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or her parents, is termed Saudayika. The independence of women who 
have received the Saudayilca wealth, is desirable [in regard to it], for 
it was given [by their kindred] for their maintenance out of affection. 
The power of women over Sauddyika at all times «s celebrated both in 
respect of gift and sale, according to their pleasurp, even in [the case 
, °f] immoveables.” 1 But over immoveable property given .by the 

husband they [have] no absolute dominion according to thS text of 
Ndrada [which says] : — “ What was, given by an affectionate husband 
to his wife she may enjoy as she pleases oven when he is dead, or may 
10 give it away excepting immoveable property.” 2 

The non-existence of dominion in the husband and others over 
stridhana (woman’s ..property) is declared by the same [author]: — 
“ Neither the husband, nor the son, nor the father, no* the brothers, 
have authority over stridhana (a woman’s property) to take it or to 
give it away. If any of these persons by force consume the woman’s 
property, ho shall be compelled to make it good with interest, and shall 
also incur a fine.” “ If [such person], having obtained her consent, 
use the same amicably, he shall [be required to] pay the principal only, 
when he becomes able.” 5 Manu [ch. viii., v. 29, and chap, ix., v. 200] : — 
20 " Such kinsmen as seize upon the wealth of women whilst thoy are 
alive, a just king should chastise with the punishment [due to] thieves.” 
“ The heirs of the husband shall not divide among themselves any orna- 
ment worn by a woman during the lifetime of her husband ; they who 
do so, are degraded from their tribe.” 11 Dhrita (worn) [means] that 
which was given *by her husband or the like, and which she wore. 
Devala : — “ [A woman’s] maintenance, ornaments, Sulka (perquisite), 
and gain, are her struthana . She herself has the enjoyment of it : 
her husband is not entitled to it when not in distress. In the case 
of (its) idle expenditure or consumption, [the husband] should repay 
30 it with interest; [but] he may use the property of his wife to relieve 
the distress of a son.” 5 Vritti [means] wealth given by the father 
or the like for subsistence. Labhah> interest [or profit]. Mohshah 
expenditure, in other words, gift or other [alienation].* The 
* term putra (son) is illustrative of the family. Ydjnyavalkya [ch. 

ii., v. 147] : — “ A husband is not liable, unless he is willing, to 
make good the property of his wife taken [by him] in a famine or for 
the performance of religious duties, or during illness, or while under 
restraint.” 6 Here by the [specific] mention of ^the word] lhartri 
(husband) it is virtually declared that stridhana is not to be taken 

40 1 Mit. ch. ii., 1. 62, p. 2; Vlr. 1. 215, p. 1 ; V ya . M. and Kam. 

* Mit. ch. ii„ 1. 47, p. 1 ; VIr. 1. 215, p. 2 ; Vya. M. and Kam. 

■ V ! r - 1 215 > p 2 * y y *• K- And Kam. * Mit. ch. ii., 1. 64, p. 1 ; and Kam. 

Vir. 1. 215, p. 2 ; and Kam. « Vxr. 1. *16, p. 1 ; and Kam. 



95 


o. iv, s. x, 10 — 15.] 


by any other but himself, even when distressed by famine or by 
any other calamity. Dharmakdryam (religious duties), that is, such 
[alone] as are indispensable. Sampratirodhalce [means] in confinement. 

In some cases a husband must restore it even if unwilling, as said by 
Devala : — “ Now if the hi^band have two wives, and do not show honour 
to one [of them], he shall be compelled by force to restore to her [i. e. 
tho latter], even [what she may have] voluntarily given to him. Where 
food, raiment and dwelling are withheld from a woman, she may exact 
her own (property) and a share from coheirs/' 1 Rikthinah [means] 
from a coheir. This, ’however, refers to a virtuous wife; for, a wicked 10 
one deserves no share. And the same [author observes] : — “ A wife 
who does injurious acts, who is immodest, who w&stes his property, or 
who is given to adultery, is not fit [to have] her stridhana .” Tho same 
[author] : — “ Wealth was produced for [the performance of] sacrifices ; 
therefore it should be spent on religious objects, and not on womon, 
fools, or irreligious persons.” 2 

Manu thus declares the right of succession, after a woman's decease, 
to the anvadheya [species of stridhana'] [ch. ix. v. 195 ]: — “ The 
anvadheya , and that wealth which was given through affection by tho 
husband, shall be inherited by her children [even] if Jier husband 20 
be alive.” 5 The same author further explains the term prajd (children) 
[ch. ix. v. 192] : — “ On the death of the mother, all the uterine 
brothers as well as all the uterine sisters, equally divide the* maternal 
wealth.” 4. The comment of the Mitdkshara [here] is* [that] the com- 
panionship [in the act of division] is to Jbe among sons, where the 
right [to succession] has accrued to them by the non-existence of 
daughters and tho like ; and among daughters where tho [said] right 
accrues to them alone, the association of daughters and sons which 
follows from no rule is [not meant to bo] laid down. 5 Others [however] 
say that in the case of Anvadheya and a gift through affection, the 30 
association of daughters and sons is independently laid down [by this 
text]. 

Among sisters, Manu states a distinction [ch. ix., v. 192 ]: — “Stridhana 
(woman's property) goes to her children, [for] tho daughter is a sharer 
thereof, provided she be not given away [in marriage] ; but if married, 
she receives a mere recognition of right.” 6 Tadansim [means] the 
receiver of a share^ equal to [that of the] son. Apratta, unmarried.* 
The meaning is that if an uhmarried daughter exists, the married one 
receives something [small] only [in token of] recognition. In default 
of an unmarried daughter, the share of the married daughters is equal 40 


1 Vlr. 1. 215, p 2. 

• Vir. 1. 216, p. 2 ; Kain. 

5 Mit. ch. ii., 1 . 63, p. 2. # 


* Mit. ch. ii. 1. 57, p. 2 ; Vir. 1. 197, p. 1 ; and Kam. 

* Mit. ch. ii. 1. 63, p. 1 f Kam.; Vir 1. 216, p. I. 

* Vir. 1. 216, p. 2 ; Vya. M. and Kam. 
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to [that of the] brothers, according to the text of Katydyana [which 
says ]: — “ Sisters having husbands should share with brothers.” 1 

Something should be given to the daughters of daughters also ac* 
cording to Manu (ch. ix., v. 193) [who says] : — €t J?iven to the daughters 
of daughters something should be given according to their worth, from 
the assets of their mother’s mother, on tho scoro of natural affection/’ 2 
But the yautaka (marriage gift of a woman) goes to tho unmarried 
[daughters] alone, not to the sons. To this effect the same [author 
says] [ch, ix., v. 139]: — €€ Whatever is the yautaka [property] of the 
10 mother is the portion of tho unmarried daughter.” 3 * According to 
Madana, yautaka is that which is obtained by a woman at the time of 
marriage or other (ceremony) whilst seated with her husband on one 
seat as [shewn] by the explanation of Nighantu, [viz.,] yatayo yautnkam 
(what belongs to two joined, is yautaka ). 

* In respect to the aforesaid technical stridhana except the 
# anvuclhcya and the pritidatta of tho husband, Gautama states a 
distinction : — “ Stridhana (woman’s property) goes to her daugh- 
ters unmarried and indigent.”* Apratishthitah [such as are] destitute 
of wealth. The daughter of a Brahmani wife [however] may take the 
20 wealth even pf her stepmothor, as Manu says [ch. ix., v. 198]: — “The 
wealth of a woman which has been in any manner given to her by her 
father shall bo taken by the Br&hmani [daughter] as well as by her 
offspring.” 5 The particle va means and; so that [tho use of vd shows 
that] 1 by division’ is to be understood. Some say that tho word 
Brdhma^i is representative of any girl of equal or superior caste ; but 
tho authority for this [supposition] is questionable. 

In default of daughters, the issue of those daughters [succeeds] 
according to Narada, who says : — “ The daughters [take tho wealth] 
of the mother, failing tho daughters, their issue.” 6 A distribution 
30 among daughters by different mothers, as also among tho sons of 
different daughters’ sons, is made by analogy of the rule — “ in the case 
of sons of different fathers, the allotment of shares is according to 
fathers” [i. e. per stirpes]. As for tho text of Ydjnyavalkya (ch. ii., 
v. 117) [which says] : — " The daughters share the residue of their 
mother’s property after [tho payment of her] debts, and [their] issue 
succeeds in their default,” 7 some say that the term anvaya [issue] is 
• even there indicative of the offspring of daughters ; othqrs [however] 

say that in default of daughters tho sons c alone should take, since the 

* * 

1 Vir. 1. 216, p. 2. * Mit. ch. ii., 1. 63, p. 1 ; Vir. 1. 216, p. 2 ; and Kam. 

40 * Vir. 1. 216, p. 2; Kam. and Vya. M. 

* Mit. ch. ii., 1. 63, p. 1 ; Vir. 1. 217, p. 1 ; Kam. and Vya. M. 

8 Mit. ch. ii., 1. 63, p. 2 y Vir. 1. 217, p. 2; Kam. and Vya. M. 

8 Mit. ch. ii., 1. 63, p. 1 ; Vir. 1. 217, p. 1 j Kam. T ‘ 1 Vir. 1. 217, p, 1. 
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word f tat ’ in the text of Ndrada above [cited] points to the mother 
alone. 1 And this view agrees with the custom : Sesham rindi i (residue 
after debt) [means] according to the Sampraddyikas (men conversant 
with usage) that th^ sons alone should take the [mother’s] property 
[when it is] equal to^ or less than the [amount of the] debt. 

In default of the daughters and the rest, the sons, grandsons, and 
the rest should succeed, because, says Kdtydyana : — ■“ But on failure of 
daughters the inheritance belongs to the sons.” 2 This right [of in- 
heritance] of daughters and the rest in the mother's property exists 
only in [respect of] the adhyagni , adit y avail aniica, and other aforesaid 10 
[kinds of the] technical stridhana ; for if it related to all wealth in 
which their mother had property, tho technical term [viz., stridhana"] 
wouldl bo nugatory. Hence the texts before quoted containing [the 
term] stridhana (woman's property), from Brihaspati, Gautama and 
others, such as stridhanam syddapatyandm (a woman’s property 
shall belong to her children), stridhanam duhitrinam (a woman's 
property is of [her] daughters and the rest), have reference 
[to woman’s property] technically [so called]. Those texts again 
which, although destitute of the term stridhana (woman’s property) 
have the same meaning, such as Bhajeran Mdtrikam riktlian (they 20 
should divide the maternal heritage), and the rest, have Also reference 
to the same [kind of stridhana] inasmuch ns thore is brevity in sup- 
posing one origin [for all the different texts on the same subject]. As 
for the text of Ydjnavalkya [ch. ii., v. 117] : “Let sons divide equally, 
both the effects and the debts after [the demise *of] their parents," 
it relates to what is acquired by inheritance, [or] spinning, and the 
like, excepting the technical stridhana . Therefore [even] if there be 
daughters, the sons or other [heirs] alone succeed to their mother's 
property, save the technical stridhana. 5 

[As regards succession to] the technical stridhana in default of both 30 
kinds of issue, Ydjnavalkya states a distinction [ch. ii., v. 144*] : — 

“ Her kinsmen (bandhavas) take it, if she die without issue." 4 

The same [author] expounds the succession of kinsmen according 
to the different kinds of marriage. 5 “ The property of a childless 
woman married in the Brdhma or any other [of the four approved forms 
of] marriage goes to her husband ; in the remaining [four forms 
of marriage^ it goes to her parents. 6 But if she leave female issue, 

[it will go to her daughter'® daughters]." 7 Failing the husband, the 

1 Page 96 above. a Yir. 1. 217, p. 1 j Kam. 

8 Jim. p. 131. 4 Vir. 1. 218, p. 2 ; Kam. and Vya. M. 

8 Y6j. ch. ii., v. 145. 8 Vir. 1. 218, p. 2 $ Kam. and Vya. M. 

7 Vijfftnedvara (Mit. eh. ii., 1. 63, p. 1) distinctly mentions daughter’s daughters, and 

gives his .reason for so doin£, 


40 
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nearest to her in his family takes it ; [similarly] failing the father, the 
nearest to her in her fathers family succeeds ; as Manu in tho text 
[ch.ix.,v. 187]: — “Of tho nearest sapinda, tho wealth [of the deceased] 
shall be” declares propinquity to the deceased ar tho criterion of tho 
right to [take] wealth. As regards [the statement] in tho Mitdkshara 1 
that* “on failure of tho husband, it goes to tatpratyasanna 
* ^ (the nearest to that) sapindas, and on failure of the father, to 
tatpratyasanna (tho nearest ,to that) sapindas , even there the 
[word] tatpratydsannahi s [to bo dissolved as] tena asyah pratyd sannah 
10 [the nearest to her] through him, so as to mean tho nearest in his 
family through him '). In tho four [forms of marriage] beginning with 
Brahma relates to the Bnihmana on account of these (forms) alone being 
lawful in respect to Iiim. In the case of Kshatriyas rnd tho rest, to 
whom the Gdndharva [form of marriage] is lawful, the wealth of even 
her who has been married according to that [form] belongs to the 
husband alone. To the same effect [says] Manu [ch. ix., vv. 196, 
197] : — “It is ordained that the property [of a woman] married in the 
Brahma, Daiva, A'rsha, Gdndharva, or Frdjdpatya form of marriage, 
and dying without issue, shall go to her husband alone ; but it is or- 
20 dained that if she obtained wealth when married in the A&ura and the like 
form, on her. death without issue, it goes to her mother and father."'-* 

On failure of tho husband of a deceased woman, in the case of mar- 
riago according to the Brahma or tho like form, or on failure of her 
parents in the caso of marriage according to the ASmra or the like 
form, Brihaspati names the persons entitled to the technical str'i- 
dhana (woman's property) Tho mother's sister, the wife of the 
mother's brother, the wife of tho father's brother, the father's sister, 
the mother-in-law, and the wife of an elder brother, are pronounced 
equal to mothers. If they leave no son born in lawful wedlock, nor 
30 daughter's son, nor his son, then the sister's son and thef rest shall 
take their proporty." 3 Here tho absence of the daughter and also of 
the daughter's daughter must be understood [as the condition prece- 
dent] ; because only on failure of them does tho right [of inheritance] 
belong to tho son born in wedlock, or to the daughter's son. 

In respect of property givon by the handhns (cognate kindred) at an 
Asura or the like other [form of marriage], Kdtydyana says : — “That 
which was given tp her by hor bandhus , goes on failure of them, to 
her soji,"* * * 

But as / regards the Sulka (perquisites) Gautama observes : — “The 
40 sister's Sulka (perquisites) belongs to uterine brothers, and then to her 

1 Ch. ii., 1. 63, p. 1. # 

8 Vir. 1. 219, p. 2 ; Kam. and Vya. M. 


a Vir. 1. 219, p. 1 ; Kam. and Vya. M. 
4 Vir. 1. $19, p. 2 ; Kam. and Vya. M. 
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mother. 1 As to what Sankha says [viz.] : — “The Sulka [perquisite] 
belongs to the bridegroom himself; 2 that must be understood [to relate 
to] one dyidg previous to [the celebration of] her marriage. Here 
Ydjnavalkya states specially [ch. ii., v. .146] : — “If she die [after 
betrothal] the gifts may be taken [by tho bridegroom] after the 
expenses on toth sides hhvo been deducted.” Tho meaning is that the 
husband may, take [back] if his bride be dead, what remains of tho 
Sulka (perquisite) previously given, after [deducting] the expenses 
incurred by himself and her father. On a certain point Baudhdyana 
states a distinction : — “ Tho wealth of a deceased maiden may bo taken 10 
equally by the utciane brothers ; on failuro of them, [by] the mother; or 
in dofault of her, [by] the father.” 3 

The Sdmpraddylkds (those conversant with usage) declare that this 
[text] relates to ornaments and the like presented by the mother’s 
father and tho like, at the time of gift by speech v to a girl [who after- 
wards] dies before [completion of] the marriage. 


Persons excluded from heritage. 


AN AN S All (PERSONS EXCLUDED FROM INHERITANCE.) 

Ydjnavalkya says [ch. ii., v. 140]: — “An impotent person, an 

outcast, and his issue, one laigo, a mad- 
man, an idiot, a blind i*an, and [a person] 20 
afflicted with an incurable disease, are [persons] not entitled to share, 
and are to be maintained.” 3 Tajjah , born of Imiu, tho outcast. 

Those that regain, after division, virility or tho other [absent quali- 
fications] by medicine or othor [means] do receive their share, like a 
son boriyifter partition. 

Manu [ch. ix., v. 201] [says] : — “ The impotent and the outcast are 
without a share ; so are persons born blind and deaf ; also a madman, an 
idiot, one dumb, and such as are destitute of a sense. 6 Nirindriydli , 
[persons] deprived of the sense of smell or tho like. Narada: — “An 
enemy to his father, an outcast, an impotent person, and ajiayatrita , 30 
or one expelled, should not get a share [of the heritage] oven if they be 
Aurasa (legitimately born sons) ; how then can a kshetraja (son by an 
appointed kinsman) [get under similar circumstances] i 

• 

1 Mit. ch. ii., 1. 63, p. 2; Vxr. 1. 219, p. 2; Kam. and Vya. M. 2 Vya. M. 

a Kam.; Vya. M. ; Vir. 1. 219, p. 2. 

4 This *• gift by speech,” called Vdg-ddna , should precede the regular ceremony by 

a considerable period ; but at present this gift has become quite formal, aud is made 
only a few minutes before the sacrifice . • 

5 VIr. 1. 221, p. 1 ; Kam. and Vya. M. 0 Vir. 1. 221, p. 2; Kam. and Vya. M. 
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.Persons afflicted with an obstinate and agonizing disease, idiots, 
the insane, blind and lame, are to be maintained by the 
* ^8 family, but their sons are entitled to take the share. 1 * *Apaya.- 
tritah [means] according to Madana, one •outcast by kinsmen 
after ghatasphota (the ceremony of breaking a w§iterpot) f , or the like, 
for high treason or a similar crime. But properly it means one who 
goes across the sea in a vessel, or the like, to another quarter [of the 
globe] for trading. Because, comjnunion [with such a person] is 
forbidden in this Kali ago by [the text]. “ A dvija [one twice-born] 
10 who has passed the sea in a ship, should not be admittod [into the 
caste] even though he has performed penance [for it],”* and because 
ghatasphota 3 and excommunication are not prescribed for enmity to 
the sovereign and the liko. Sankha and Likhita [say] :o— “ Inheritance 
and oblations of Pindas (boiled rice) and water are withheld from an 
Apaydtrita (a traveller to a distant country).” 4 Vasishtha : — “ Those 
who have changed [the domestic order] and entered into another are 
debarred from shares.” 5 The meaning is the naisthika Irahmachdri 
(perpetual student), the Vdnaprastha (hermit), and the yati (ascetic). 
Kdtyayana : — “ The son of a woman married out of her order [among 
20 the sisters], as also ho who is born of a Sagotra (one belonging to the 
same gotra cx family), and an apostate from pravrajyd (or the last 
order) never obtain the inheritance.” 6 Sagotrdt means one begotten by 
a man on a wife married from the same gotra . Alcramodhdsutah [means] 
according^ to some, the Kshetraja , Kanina and such other [sons]. 7 
But properly [speaking], when a younger daughter has been married, 
whilst her elder sister is still .unmarried, they are then both said to be 
akramodlia (or ‘ married out of order’). If [the son] bo of the same 
class as his fathor, hi3 qualification for inheriting is declared by the 
same [author]. “ But the son of an akramodlia (woman marriod out of 
80 order) may inherit when he belongs to the same class with |j»s father, 
and so may the son of a woman belonging to a different ( superior ) 
class [but] married in [proper] order.” 8 A son begotten even by a 
husband on a wife sprung from a higher class, cannot inherit, as said 
by the same [author] : — “ The son of a woman married to a man of 
an inferior class cannot inherit. Food and raiment are considered to 
be due to him, to the end [of his life] from his kinsmen.” 9 


1 Vir. 1. 221, p. 2 ; l^m. and Vya, M. # • 1 ^ 

• Seer the Nirnaya-sindhu, parichchkeda 3, the first half, 1. 62, p. 2, where this 

text is cited as occurring in the Adityapurdria, quoted in the Hemddri. 

40 # A ceremony for severing relationship by breaking a waterpot. 

• Kam. ; and Vir. 1 . 222, p. 1. The latter refers this text to Apastamba. 

» Mit. ch. ii., 1. 61, p. 2 ; Vir. 1. 221, p. 2 ; Kam. and Vya. M. 

• Vir. 1. 222, p. 1 ; Kam. sad Vya. M. * See page 49. 

» Vir. 1. 222, p, 1 ; Kam. and Vya. M., 1 Vir. 1. 222, p. 1 ; Kam. and Vya. M. 



101 


o. iv, s. xi, 8—11.] 

If there be [other] sons endowed with good qualities, the vicious 
one is not entitled to inheritance according to Manu [who] says [ch. 
ix., v. 214] J — “ All those brothers who are addicted to any vice are not 
entitled to inheritante.” 1 Brihaspati: — “•Though bom of a woman 
equal in class, a son destitute of virtue is unworthy of the paternal 
estate ; it is declared to belong to those who offer funeral oblations to 
the deceased* and who are well behaved. A son relieves his father from 
creditors and debtors ; consequently there is no use of a son who acts 
otherwise.” 2 

These persons excluded from inheritance must however be main- 10 
tained during life by those who take the inheritance ; as Manu says 
[ch. ix., v. 202] : — “ But it is fit that the wise* according to their 
meai^, should give food and raiment even to all [disqualified from 
inheritance] to the last, lest he who does not give become degraded.” 3 
Atyantam [means] during life. To the same effect is the text of 
Ydjnavalkya cited before, [viz.,] Bhartavyaste-nirans-ukah, (“Those 
excluded from inheritance are to bo maintained.”) Those who have 
entered into another order as well as outcasts, and the sons [of both] 
are not to be maintained. And so Vasishtha [says] : — “ Persons who 
have entered into another order are incompetent to take shares ; 20 
so is an impotent porson, a madman, or an outcast. Maintenance is 
to be given to the impotent and madmen. 11 Here the mention of two 
in respect of maintenance is [meant] as the exclusion of the other two. 
Devala : — “ When the father is dead, an impotent man* a leper, 
a madman, an idiot, a blind man, an outcast, tlfo offspring of an 
outcast, and a person wearing [a prohibited] sign are not competent * 
to take a share of the heritago. Boiled rice^and raiment are to be 
given to them, excepting the outcast.” 5 Lingi * one wearing a prohi- 
bited sign. Baudh&yana [says] : — “ Let the co-heirs support with food 
and rainflht those who have abandoned popular customs, one blind, 30 
an idiot, an impotent person, one in distress, one afflicted with a 
disease, and persons doing prohibited actions, excepting the outcast 
and his issue.” 6 According to Madana and others, one degraded ‘ 
from SannyAsa (the fourth order), and his sons also are not to be 
maintained. 

But the blameless sons of those excluded from inheritance do inherit, 
according to the text of Vishnu [which says] : — “The legitimate sons 
of those alone [out bf the persons excluded from ^inheritance] inherit, 
but not the sons born to a degraded man. The sons born after the 


x Vir. 1. 222,. p. 1 ; Kam. and Vya. M, * Vir. 1. 222, p. 1 ; Kam. and Vya. M. 40 

* Vir. 1. 221, p. 2 ; Kam. and Vya. M. 

* Mifc. ch. ii., 1. 61, p. 2 x Vir. 1. 221, p. 2 ; Kam. an^Vya. M. 

* Vir. 1. 221, p. 2 ; and Kam. 6 Kam. 
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commission of the degrading act, or from a woman of a higher class, 
cannot inherit. *Nor do their sons participate in the property 
# V* of their paternal grandfather” ; and [further] according to the 
text of Yajnavalkya {[which says] [ch. ii., t. 141] : — “But their 
blameless sons, whether legitimate or Kshetrajq (the offspring by a 
kinsman), are entitled to inherit.” 1 

Ydjnavalkya prescribes a special rule concerning the daughters and 
wives of these [ch. ii., vv. 141 and* 142] : — “ Their daughters should 
be maintained until they are provided with husbands. Their child- 
10 less wives conducting themselves aright, should also be. supported ; 
but if they are unchaste, they should be expelled, and similarly thoso 
who are perverse.”' 2 According to Madana and others, in the case of 
unchastity, they should be expelled and not fed, [whiloj in the case of 
perverseness they should indeed bo expelled, but maintenance is certainly 
to bo provided for them. 

RECOVERY OF DEBTS. 

[JlinaddnamJ] 

Ilerein Brihaspati lays down [rules] for [regulating] a creditor's 
Recovery of Debts. conduct. 

20 " A creditor should always lend either after securing a pledge of 

adequate value, a binding agreement, a surety, or a document, or 
before witnesses.” 3 Bandha (a binding agreement) [moans] an agreo- 
• ment by the debtor, such as — f As long as your debt is not discharged, 
so long will I not alienate, e^her by gift, sale, or mortgage, or in [any 
other] like [modo] this4iouse, land or other [pledge]/ 

, Lagnaha [means] a 4 surety. The same [author] says : — “ [That loan] 
which is increased to four times, or eight times, is termed kusida 
(usury) because it is exactod without compunction, from Jcutsita 
■ (wretched) and sidat (distressed,)” 4 

' 30 Kdtydyana [says] : — f< That interest above [the allowed rate] which 
is promised by a debtor in a time of extreme distress ought to be 
4 always paid by him ; it is termed harita [stipulated interest]. When 
any one pays interest from tirno to time, that [interest] is declared to bo 
j3hiJchdvriddhi [hair-like-increasing-interest] 5 Pratihllam [means] by 
** ^tho day, month, or year. Yajnavalkya [ch. ii., v. 37 : — ]“ An eightieth 
part [of the principal] is the^ monthly interest *when a pledge fyas 
been delivered, otherwise it ma^ be in tho direct order of the classes, 
two, three, four, or five [per cent].” 6 Anyathd [moans] if thero be 

1 Vir. 1. 221, p. 2 ; Kam. and Vya. M. • Ylr. 1. 222, p. I ; Kam. and Vya. M. 

40 3 Vir. 1. 90, p, 2; Kam. axyl Vya. M. * Vir. 1. 90, p. 2 ; Kam. and Vya. M. 

8 Vir. 1. 91, p. 1$ and Kam. 0 Vir. 1. 9 f, p. 2 ; Kam. and Vya. M. 


103 


o. y, 8. i, 5 — 5.^3 

no pledge. [Says] Vyasa : — “ Monthly interest is declared to be an 
eightieth part [of tho principal] ; if a pledge bo given, a sixtiofch part ; 
if there be [fmly] a surety ; and two in the hundred when there is no 
security.” Ydjnavalliya [ch. ii., v. 38] [Borrowers] who travel 
through forests [shoijld pay] ten, and such as traverse tho ocean 
twenty in the hundred.” Dadyuli (should pay) is to be supplied from 
the following sentence : — ‘or all of whatever class should pay the interest 
stipulated by them/ 1 9 

Vishnu [says] : — “ In all the classes, if a person borrow money 
under a promise to repay it tho next day, and not pay it with the desire 10 
of profiting himself, he shall pay interest from that dato.” 2 The in- 
terest on a ydchita (loan for use) is [thus] declared by Kdtydyana : — 

“ He who having received a loan which ho had* solicited, goes to a 
foreign country without restoring it, must pay interest after one year. 

If a man having contracted an Uddhdra (loan without interest) does 
not pay, and when applied to, absconds to a [distant] country, that 
loan shall carry interest after three months. [A debtor] who, residing 
in his own country, does not pay on demand, shall bo made to pay, 
however unwilling [he may be] interest 3 thereon though not stipulated 
[after tho lapse of one year).”* 20 

Narada : — “ There shall bo no interest, in tho absence of# stipulation 
[to that effect] on things lent through friendship ; but interest will run 
after half a year oven without an agreement.” 5 Katyayana [says] : — 

“ What has been lent through friendship shall bear no interesfruntil it be 
demanded back ; but if on demand it bo not restored, ibshall bear interest 
at tho rate of five in tho hundred. Should a man, having bought a 
marketable commodity, goto another country without paying the price, 
that price shall bear interest aftor three ritus (i. c. six months).* 

* W A deposit, tho balance of interest, a commodity sold, and [tho 

price of] a commodity purchased not being paid [or delivered] 30 
shall bear interest at tho rate of fivo in tho hundred.” 6 

Narada “ Tho price of a commodity sold, wages, a deposit, a fine 
inflicted, an improper gift, and a stake won in gambling, carry no inter- 
est without a special agreement.” 7 A'ksliilca , won in gambling; Avivalc - 
shita, without special agreement. Ydjnavalkya [ch. ii., v. 44] 

“ When a creditor does not receive back a loan tendered, it will from 
that time carry no interest if deposited with a third person.” 0 

* Vir. 1. 91, p. 2; Kam. and Vya. M. ^ a Vir. 1. 93, p. 1 ; Kam. and Vya. M. 

8 Karit a [means] interest. 

4 Mit. ch. ii., 1. 18, p. 1 ; Vir. 1. 93, p. 1 ; Kam. and Vya. M. 40. 

8 M£fc. ch. ii., 1. 18, p. 1; Vir. 1. 93, p. 1 ; Kam. and Vya. M, 

6 Vir. 1. 93, p. 1 ; Kam. and Vya. M. 

7 Mit. ch. ii., 1. 18, p. 1 ; Vir. 1. 93 p. 2 ; Kara, and Vya. M. 

8 Vir. 1. 94, p. 1 ; Kara, aid Vya. M. 
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Brihaspati : — * ( On precious metals, the interest may make [the debt] 
double ;%on clothes and the baser metals, treble ; on grain, quadruple ; 
so also on edible vegetable products, beasts of burden, &nd wool or 
hair.” 1 Sada [means] flowers, roots, fruits, &c .%Vahya, [vehicles such 
as] bullocks, &c. Lavah , the wool of sheep, the # hair of the chamari 
(Bos Grunniens), &c. As for [the text of] Manu [ch. viii., v. 151] : — 
“ Interest on grain, edible vegetable products, on wool or hair, on 
beasts of burden, must not exceed fiyo times the debts,” 2 it is a prohi- 
bition of sixfold or higher interest. Kdtyayana says : — “ For gems, 
10 pearls and coral, for gold and silver, for [cloth made of the produce of] 
fruit, or of silk, or of wool, the interest stops when it doubles [the 
debt].” 3 Kaitam } [cloth] produced by an insect, such as the patta, 
duJcula , tasari, &c. Vasishtha : — <c Interest on copper, «iron, bell-metal, 
iron filings, tin, and lead, makes the debt threefold only if long time 
have elapsed.” 1 Vyasa : — “ Interest increasing the debt sixfold is de- 
clared allowable on vegetables, cotton, and seeds.” 5 Kdtydyana : — 

For all sorts of oil and spirituous liquors, for the different kinds of 
clarified butter, for molasses and salt, interest is known to be octuple.” 6 
Yishnu : — “ On precious metals the highest increase [or interest] 
20 shall be double; on cloth, treble; on grain, quadruple; on fluids, 
octuple; on female slaves and beasts, their offspring shall be taken 
as interest.” So, “ Flowers, roots, and fruit, what is [sold] by 
weight the increase is eight-fold.” 7 

Narad * : — “ Of interest on loans this is tho paramount (rule), but the 
rate customary ii*the country where the debt was contracted may be 
different.” 8 8arvabhaiima, m i . e. paramount or universal. And this 
relates to a debt doubted, or more than doubled by interest in a single 
transaction ; for if at u different time, a fresh transaction be entered into 
with a different person, or ]even with the same person with a less or 
30 greater [amount] and the like, in such a case, even the highest (allow- 
able) interest may receive addition. So also Manu [ch. viii., v. 151] : — 
<( Interest on money received at onco (not month by month, or day by 
day, as it ought) must never be more than double the debt (that is more 
than the amount of tho principal paid at [one and] the same time).” 9 
But in any one transaction where it is realized at various times more 
than the highest (allowable)* interest may be levied according to 
Vijnanesvara [Mit. ch. ii., 1. 18, p. 2] and the other Sampraddyikas , 

1 Vir. 1. 92, p. 1 ; and Kam. ‘ • ' * 7 

■ Vft. 1. 92, p. 1 ; Kam.; Vya. M.; and Mit. ch. ii., 1 . 18, p. 2. 

40 3 Vir. 1. 92, p. 2 ; and Kam. * Vir. 1. 92, p. 2 ; Kam. and Vya. M. 

B Vir. I 92, p. 2 ; Kam.; and Vya. M. These words read instead of ^ 5 , 

so as to include sugarcane. 

• Vir. 1. 92, p. 1 ; and Vya, M. 7 Vir. 1. 92, p. 2 . « Vir. \ t m p. 2. 

9 Mit. ch. ii., 1. 18, p. 2 5 Vir. 1. 92, p. 2. • 
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OF PLEDGES .—(A'DHI.) 

9 ' 

Brihaspafi : — “ A' din is a pledge, and is declared to be divisible into 
four kinds: — Moveable, itnmovoable, for custody [only] , and for use.” 1 * 
N&rada ; — “ A pledgois tbafc which is deposited, and is of two kinds, (chie) 
to be released at a fixed time, and (the other) to be retained until pay- 
ment.”* 

H6rita [says]: — “A. pledge mi^t be preserved in the same state in 
which it was deposited, otherwise (the pawner) shall lose his interest, 
and in case of injury to the pawn, shall forfeit his principal.” 3 * Vyatikrame 
[means] the destruction of the pledge. Yajnavalkya [ch. ii., v. 59] : — 10 
<( [There shall be no interest] if a pledge for custody be used or a pledge for 
use be damaged.” 1 ' * IT d pita means so injured as to be made 
* ^ unfit for use. Katydyana : — “ He who employs on work an un- 
willing pledge without the assent of the pawner, shall be made to 
pay the profits of that work, or shall receive no interest.” 5 Karma-kara - 
yet [means] he shall employ; Kanna-phalam [is] wages. 

Yajnavalkya [ch. ii., v. 59] : — “ [A pledge] spoiled, or destroyed, unless 
by the act of God or the king, shall be made good [by the creditor].” 6 
Nash t ah means deformed [damaged.] Day ah [means] should be restored 
in its original state. Briliaspati : — “ A pledge being wor&out by enjoy- 20 | 
ment, the principal is destroyed.” Vyasa declares that in the case of a 
pledge being destroyed, its valuo must be paid. “If gold or other 
(precious) thing shall be pledged, and lost by the fault of tlrt) debtor, 7 
the creditor, on being paid the principal and interest of his loan, 
shall be made to pay the price of the pledge.” 8 Narada : — “If a pledge 
be destroyed, the principal itself shall bo forfeited, unless the loss was 
caused by the act of God or of the king.” 9 Manu [ch. viii., v. 144]: — 
“The [pawnee] must satisfy the pawner by the payment of the price 
[of the loan] lest ho should become a thief of the pawn.” 1 0 

Briliaspati : — “ If a pledge be destroyed by the act of God or the king, 30 
the debtor shall be made either to give [another] pledge or pay the prin- 
cipal with interest.” 1 1 Vyasa [says] : — “ Ifthe pledge be destroyed by 
the actof Godortho king, there is no l^fiilt of the creditor in any way.” 12 
Kdty ayana : — “ If without any fault of the creditor, the pledge bo damaged 
or destroyed, the debtor shall be compelled to deliver another ; [as] he 
is not exonerated from the debt.” 15 Yajnavalkya [ch. ii., v. 60] also 
[says] : — “ jlcceptSnco of the pledge is [requisite] for the completion of 

1 Vir. 1. 94, p. 1. 8 Mit. ch. ii., 1. 24, p. 1 ; Vir. 1. 94, p. 2 ; Kam. and Vya. M. 

8 Vir. 1. 94, p. 2; Kam. and Vya. M. * Vir. 1. 95, p. 1 ; and Kam. 

6 Vir. 1. 95, p. 1 ; and Kam. a Vir. 1. 95, p. 2; and Kam. 40 

7 Grahitfi. or receiver is the term used. 8 Vir. 1. 95, g. 2 ; Kam. 9 Id. 10 Id. l * Id. 

ia Vir. 1. 95, p. 2; Kam* and. Vya. M. 18 VIv. 1. 95, p. 2 j and Kam. 

n 
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the contract [of pawn] . If it be lost* [even] when carefully kept, another 
must be substituted, or the creditor must receive the amount due to 
him.” 1 

N6rada : — “ Pledges are declared to be of two kinds, moveable and 
immoveable ; both are valid if there is [actual] .enjoyment, but not 
otherwise.” 2 Vasishtha also [says] : — “ In the caso of several deeds 
being passed at the same time with respect to one pledge, lie who 6rst 
got possession of it has a superior claim.” 3 r J ho same: — “ If two 
creditors should, on the very same day, come to take possession of their 
10 pledge, the rule is that it must be equally divided and enjoyed by 
them.” 4 Katydyana : — “ Should a man hypothecate tliesamo thing to 
two creditors, tho first hypothecation shall bo recognized, and the 
pawner punished as for theft/ ” 5 

Ydjnavalkya [eh. ii., v. 58 ]: — “ A pledge, not redeemed until the 
principal is doubled, is forfeited. That with a term of redemption 
fixed is lost on the expiry of that term ; [but] a usufructuary pledge 
is never forfeited.” 0 Brihaspati : — “Gold being doubled, or in tho 
case of a stipulated period, that period having expired, tho creditor 
becomes the owner of the pledge after a lapse of fourteen days.” 7 
20Vydsa: — “After giving notice to the debtor's family, a pledge for 
custody may ‘be appropriated when the principal is doubled; and so 
may a pledge for a limited period when that period is expired.” 8 Bri- 
haspati : — “ When the debt is doubled by the interest, and the debtor is 
either dead, or has absconded, tho creditor may attach his pledge, and sell 
it in the presence of witnesses.” 9 Yajnavalkya [ch. ii., v. 61]: — “ A 
debtor shall be compelled to pay with interest a debt contract on a charitra 
•(friendly) pledge ; and to pay two-fold a debt contracted on a chattel 
delivered as an earnest.” 10 When a borrower, from his confidence in 
the lender, deposits with him a valuable pledge for a small considera- 
30 tion, or where the lender, -from a [like] confidence in the borrower, 
advances a largo sum on a plodge of small value, tho transaction is 
said to bo a charitra pledge ; or charitra may mean the merit from 
ablution in the Gang a, &c. ; and charitra bandhaha may bo a contract 
where such merit is pledged. ffr this manner, in case of a charitra 
pledge of both species, the chattel [pledged] is not destroyed even if 
the principal be doubled; the payment even of that double 
amount must be made. Even in the case of a pledge delivered 

as an earnest, it is not lost on the principal teing doubled.* 
c , 

1 Vfr. 1. 96, p. 1 ; Kam. and Vya M. 

40 8 Mit. ch. ii., 1. 26, p. 1 ; Vfr. 1. 96, p. 1 ; and Kara. 

a Vfr. 1. 96, p. 1 ; Kam. and Vya. M. 4 Vir. 1. 96, p. 2; and Vya. M. 

• Vfr. 1. 96, p. 2 ; Kara, and Vya. M. 0 V£r. 1. 97, p. 1 ; and Kam. 

T V£r. 1. 97, p. 2 ; and Ka&. . 8 Vir. 1. 97, p. 2. • Id. 

40 Vir. 1. 98, p. 1 ; and Kara. r 
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The same [ch. ii., vv. 62, 63] : — “ The pledge shall be restored to 
the debtor # offering to redeem it, on pain of the creditor not 
doing so, being deemed a thief. In the absence of the creditor, the 
debtor may pay the # debt to his kinsmen 'and take back his pledge ; 
or appraising#]' t at itsr value at the time, may let it remain with the 
creditor, without interest." 1 The meaning is, if the creditor be not 
present, he [the debtor] may place the amount of his debt with 
interest in the hands of some othei* person of the creditor’s family, and 
take back his pledge ; or if lie desire to pay the debt by selling the pledge, 
he may have it valued at the time and leave it with the creditor with- 10 
out interest." Brihaspati : — “ When land or other [property] has been 
enjoyed, and moro [than tho principal] has accrued therefrom so as 
to co^er tho principal and interest, tho debtor shall obtain his pledge/* 
Ydjnavalkya [ch. ii., v. 64] : — “Whenever a debt under mortgage has 
become doubled by interest, then ilie pledge shall be returned, when 
double tho principal lias been received out of the produce." 2 * * 

OF SURETIES. 

(j Praiihlm.) 

Now, surety is of three kinds according to Yajhavalkya [ch. ii., 

v. 53]: — “Suretyship is ordained for 20 
aictics. appearance, for trust, and for payment." 5 

Fratyayah [means] the inspiring of confidence by sa^ug “ this man is 
honest." Ih’ihaspati, again, mentions four kinds of sureties: — “Tho 
first says, c I will point liim out/ the second f this man is trustworthy/ 
the third c I will pay this money/ and the fourth i I will cause it to be 
paid/ Arjjaydmi means e I will cause [tlie debtor] to pay it/ "** Katy- 
6yana: — “Three PaJisha (fortnights) at the most should be allowed for 
the finding of the absconding [principaij. If during that time the 
surety point him out, then ho shall be absolved.” 5 ( Three fortnights’ 
are mentioned only as an example, meaning that so much time must 30 
be allowed as is required [for the search] . 

K6tydyana : — “ If a surety for the appearance of a debtor produce him 
not at the time and place [agreed on], he shall discharge what he is bound 
for, unless he was prevented by the act of God or the king.” 6 Niban - 
dhamdvahet ^means^ shall pay the sum due to the creditor. Brihaspati 
« The two first on failure of ’their engagement must pay the sum Jent at 
the time stipulated. The two last, and in their default, their issue, shall 

1 . Vir. 1. 98, p. 2 ; Kam. and Vya. M. 8 Vir. 1. 99, p. 1 ; Kara, and Vya. M, 

a Vir. 1. 99, p. 2 ; Kara, and Vya. M. * Id. 

• Mit. oh. ii., 1. 24, p. 1 ; Yir. 1. 100, p. 1 ; Kam. and Vya. M. 

* Vir. 1. 100, p. 1. 


40 
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[similarly] pay, when sued.” 1 Kdty^yana : — “ The debt of suretyship 
need on no account be paid by the grandsons, but must be made 
good by tho son, without interest.” 2 Yyasa : — “ A grandson shall pay 
without interest the debt of his grandfather, and so shall a son the 
debt of suretyship by his father; [with respect* to the ( debt of the 
latter kind] the grandson and the great grandson should not be 
made to pay, such is the conclusion." 3 [Tho substance is that] the 
grandson shall pay only the principal of the debt of his grandfather ; 
and if that debt be of suretyship, then even the son shall pay it 
10 similarly. This would be so only if the suretyship were entered into 
without receipt of wealth. In the case of suretyship undertaken after 
.receipt of wealth, the son as well as the grandson shall pay it [the debt] 
with interest. And, moreover, K6tyuyana [declares] : — “ Should a man 
become surety for the appearance of a debtor, on receipt of a pledge 
from him, his son shall bo compelled to pay that debt even without 
assets from his father.” 4 ' 


Y4jfiavalkya [ch. ii., v. 55]: — “ When there are more sureties than 
one, they shall pay the debt proportionately. But when they are 
bound severally, tlio payment shall be made [by any of them] as the 
20 creditor pleases. 5 Ekachchhayd [means] the condition made by each 
severally, that he will pay the whole [debt]; in the case of sureties with 
such an agreement some one of them shall pay according to the cre- 
ditor's demand. It must hence be understood that, in the case of a 
compact of each ts pay his share, payment shall be made 'accordingly/’' 
Kdtydyana : — “ Of sureties jointly and severally bound, any one of 
them that is found may* bo made to pay.^ If ho be absent in a foreign 
country, then his son ^hall be made to pay the whole ; but if he be 
dead, his son shall pay according to his facer's share." 6 Pitransdt 
means in proportion to the - 

30 vjlV it/ or wnGro" ^ ° 

xajhavalkya also [ch. ii., v. 56]:— “When a surety has been 
made* to pay publicly a debt to the creditor, the debtor shall 
+ * ^ be forced to repay double the sum to the surety/ Brihaspati : 

— j <( Should a surety, being harassed, pay the debt for which ho 
was bound, he shall be entitled to receive twice the sum from tho 
debtor, after the lapse of a month and a half." 7 


* Vxr.°l. 100, p. 2 ; Kam. and Vya. M. s Vir. 1. 100, p. 2; and Kam. 

9 Vir. 1. 100, p. 2; Kam. and Vya. M. 

* Mit. ch. ii., 1. 22, p. 2 ; Vir. 1. 101, p. 1. ; Kam. and Vya. M. 

8 Vir. 1. lOJ, p. 1 ; Kam. and Vya. M. 

40 8 Mit. ch. ii., 1. 23, p. 1 ; I 100, p. 1 j Kam. and Vya. M. 

1 Vir. 1. 101, p. 2; Kam. and Vya. M. 
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OF RECOVERY OF DEBTS. 

Bin a g rah a navi . 

Brihaspati ; — " A debt admitted by the debtor, may be recovered 

9 from him by remedies like mild retnon- 

Reco very of debts. . * . 

• strance, conciliatory advice, circum- 

vention, violent compulsion, and confinement at home.” 1 Prati- 
pannam [means] assented to by the debtor. TJpakramaih [means] by 
means of remedies. The same Author thus explains the [said] re- 
medies: — "When a debtor is made to pay by the advico of friends or 
kinsmen, by mild remonstrance, by constant following, or by entreaty, 10 
that mode of recovery is said to bo consonant to equity. When a 
creditor with an artful design borrows anything of his debtor, or 
withholds a thing deposited by him, and thus compels payment of the 
debt, this is called circumvention. It is called violent compulsion when 
a debtor is tied and taken to the house [of the creditor], and is made to 
pay his debt by beating and such other means. When a debtor is forced 
to pay his debt by the tying of his son, wife, and cattle, and by the door- 
way boing obstructed [by the creditor], then is dcharitam (confinement) 
[said to be used].”* Anugama [means] following. Pray ah [means] 
importunity. Anv&liitam [means] an ornament or some such thing 20 
given to one to be handed over to another. With regard to the appli- 
cation of these remedies, Katyayana says : — " Let a creditor procure 
payment from a king, master, or a Brahmana by mild expostulation 
alone; from a friend or heir, by circumvention alone. # Bhrigu ordains 
that traders, cultivators of land, and artizans must bo made to pay 
according to tho custom of the country*; while violent compulsion 
may be used in the case of the wicked [debtors].” 3 The same [author 
adds] : — "The debtor may be [dragged before] an assemblage of 
people, and [there] restrained until he pay the debt, according to 
the custom of the country.” 4 ’ The same [author] forbids the restraint 30 
of [a debtor] confined in respect of evacuations: — "If [one] con- 
fined should need the voiding of urine or fasces, ho should be followed, 
or should furnish a security.” 5 Nibandham [means] a son or the like « 
[as a hostage] in lieu of himself. 

The same [author] adds that the confined [debtor] should be set free 

for meals on receiving a security for his 
ecurity. [the debtor’s] appearance : — “ If he has 

furnished security, ife should be released every day at the hour o^ meals 
and at night [while] the security remains in custody. He who cannot 
or will not tender a surety for appearance, should be confined in jail or 40 
[in the custody of] guards. A venerable, trustworthy, and virtuous 

* V£r. 1. 103, p. 1 ; and Kam. 8 Vir 1. 103, p. 1 ;«Kam. and Vyn. M. 

* Vlr. 1. 103, p, 1 ; and lAm. * Vlr. 1. 103, p. 1. 8 Vir. 1. 103, p. 2. 



110 


'Co. v, s. iv, 4 — 8* 

man should not be confined in jail ; [but] may be released without a 
surety, or with a surety [taken] , or on his oath. ,,1 Na v& asrpyet [means] 
does not offer. Chdrake [means] in a house of correction* Rakshinah , 
&c. should be made over to guards. PratyayikaTi, trustworthy* 

Brihaspati [says] : — “The creditor may [either)* recover a debt, the 
interest on which has ceased [owing to] the limit having been exceeded, 
or [he] may obtain a writing allowing compound interest/'* “ Purnava- 
dliau [means] when doubling or the like has taken place. Hence the pos- 
sibility of interest ceasing. V dyrahayet should take. Cliakravriddhi 
10 [means] the calculation of interest on the interest added to the principal. 
Ndrada (says ) : — “ If owing to adverse times a debtor should be dis- 
abled, he should be made to pay [by instalments] from time to time, ac- 
cording to his ability as he improves.” 5 Manu [sayk] [ch. vi£., v. 
177] : — “ The debtor, if of an equal or a lower class, shall pay off the cre- 
ditor by [personal] labour ; but if of a higher class shall pay it little by 
little . >n As for [the text of] Yaj naval kya [which says] [ch. ii., 
* v. 43] :* — “ A disabled [debtor] of an inferior class should be 
made to work for [the payment of] his debts ; a disabled Brdh- 
raana, however, should bo made to pay gradually, according to his 
20 ability j"* 5 the word Bnikmaha [here] refers to one of a superior class. 
The same adcls [ch. ii., v. 40] : — “ [A creditor] recovering an acknow- 
ledged debt will not be liable to the blame of the king ; [and] if the 
debtor should complain to the king, he should be fined and made to 
pay the debt.” 6 Brihaspati [says] : — “ This is the law in regard to an 
acknowledged [debt] ; a [debtor], denying [his liability], shall be made 
to pay on proof by writing 'or witnesses. In a doubtful caso, [the 
debtor], who claims an adjudication, should on no account be restrained; 
[for], ho who restrains one who deserves no restraint, becomes liable 
to fine according to law.” 7 Asedhah means restraint under royal 
SO orders. The same : — “ That debtor is termed Kriyavadi (one claiming 
adjudication), who says f I will pay what may be found to be justly 
due.’” 8 Kdtydyana : — “ A creditor who harasses a debtor claiming 
* adjudication, shall forfeit his claim and pay an equal fine.” 9 Brihas- 
pati “ In [the case of] a contested claim, whoever proceeds [to 
recover his debt himself] without reporting [the matter] to the king, 
shall be seized and punished; and his claim will not succeed.” 10 
Yama : — “ A solvent debtor, who does not pay through wickedness, 
shall bp made to pay [his debt] by the king win? shall c also take [* v < 

i V£r. 1. 103, p. 2 j Kam. 9 Vir. 1. 104, p. 1 ; and Kam. 

40 a Vir. 1. 104, p. 2 ; and Kara. 4 Vir. 1. 104 , p, 2; Kam.; Mit. ch. ii., 1. 19, p. 2. 

• Vir. 1. 104, p. 2; and Vya. M. a Vir. 1. 103, p. 2. 

• Vir. 1. 104, p. 1 ; and Kara. a vir. i. 104 , p. 1. 

• Mit. ch. ii., 1. 19, p. 1 ; Vir. 1. 104, p. 1 ; and Vya. M.e 

Id. 
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fine of] double the amount.” Yajaavalkya [ch. ii., v. 42 ]: — " The 
king shall njake the debtor pay to him ten in the hundrecf of the 
awarded [claim] ; and the successful creditor to pay five in the hun- 
dred.” 1 Dasakam [means] with an excess of ten ; in other words, the 
tenth and the#twentieih share. The sense is that those shares belong 
to the king, and the rest to the creditor. The levy of a tenth [share] 
refers to a pobr [debtor]. N&rada lays down a special rule in regard 
to a wealthy [debtor] : — “ A debtfcr who being wealthy does not pay 
through wickedness, shall be made to pay [his debt] by the king who 
shall [also] take [a flue of] twenty [in the hundred].” 2 Vinsakam 10 
means twenty in the hundred. 

Ydjnavalkya states the order [of payment] in the case of more 
creditors than oTie coming to claim at one and the same time [ch. ii., 
v. 41 ] : — “ A. debtor shall be made to pay his creditors in the order of 
loans, 3 after discharging [those of] a Brahmana and afterwards to the 
king.” 4 Katy dyana quoted in the Vivada Ratmtkara says : — “ If thero 
are many debts at once, that- which was first contracted shall first be 
paid after those of the king or a Srotriya (a Brahmana learned in the 
Vedds). In the case of [contracts] written on the same day, the debt, 
the payment, the balance and the interest should bo equal. In all other 20 
cases [the payment shall be] according to the order of time. He who 
proves that a certain thing was purchased [by the dob tor] with his 
loan, shall be entitled to payment from the debtor, and not othgrwise.” 5 

Ydjhavalkya [eh. ii., v 93] : — “ The debtor shall write the sums paid 
by him [at several times] on the back of the document, or the creditor 
shall give an acknowledgment in his own *han<^”° Narada [says]: — 

“ When a debt i3 liquidated, [the creditor] sljall pass a deed [of 
acquittance], or in its absence make a [public] acknowledgment. There 
will thus be a mutual acquittance of both the creditor and the debtor.” 7 
Pratisravah [means] a deed of acquittance declaring satisfaction [of the 30 
debt]. 8 Kdtyayana states the evil results [ensuing) to a debtor on the 
nonpayment of debt : — “Ho who having obtained a debt or the like does 
not repay it to the creditor, shall be born again [to be] a slave, servant, 
wife, or a beast [of burden] in the house of the latter.” 9 Uddharah 

1 Vir. 1. Ill, p. 1 ; and Vya. M. 8 Vir 1. Ill, p. I ; and Vya. M. 

8 If of the same class, to be paid in the order of loans ; if of different classes, then 
according to the order of classes ; Vir. 1. 105, p. 1. 

} ~ * “ The king ,58 stands fibre as illi\strative of the Kshatriya class ; Vir. 1. 105, p. 1. 

8 Vir. 1. 105, p. 1 ; and Kam. 6 Vir. 1. 110, p. 1 ; and Vya. M. 

* Vir. 1. 110, p. 1 ; and Vya. M. 40 

8 If Pratisravah means a document, its use as an alternative to a Lekhya or writing 

seems tautological. The Viramitrodaya makes PratiSravah mean a public verbal 
acknowledgment, which seems to be more correct. See Vir 1. 110, p. 2 : see likewise 
Amarakola, ch. i., sec v., v. 5^ • 

• Vir. 1. 1 10, p, 2 ; and Vya. M. 
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fmeans^] debt. By [the use of the word] Adi (et cetera), a [gratuitous] 
loan and a deposit aro [meant to be] included. Dasah [means] a born 
slave. Bhrityah [means] one purchased for a price. N&rada [says] :— 
“ The debt or loan which the debtor does hot repay [even] on 
demand shall multiply till it reaches to a thousand millions. On that 
amount having been reached, [the debtor] suffering [the consequences 
of] that act shall in each* [successive] birth be horse, an ass, 
* a bullock, or a slave/' 1 JT ratigraha means [that which was] 
promised to be given. Evon Vy£s a: — “ If an ascetic or an 
10 agnihotri (the keeper of a perpetual sacrificial 'fi re) should dio in debt, 
[the merit of] those austerities or that worship of the fire will belong 
to the creditor." 2 

Brihaspati says : — “ Tho sons should pay the debt of their father when 
proved, as [though it wore] their own ; the debt of the grandfather 
should be paid without interest, the sons of grandsons need not pay." 3 
Ydjnavalkya [cli. ii., v. 50] : — “ When the father is abroad, dead, or 
immersed in difficulties, 4 his debt, proved by witnesses if disputed, 
should be paid by the son and the grandson." 5 Narada states that the 
debt should be paid by a son and the like who is twenty years old: — * 
20 “ When the father, the father’s brother, or tho eldest brother have gone' 
abroad, the son shall not [be made to] pay before his twentieth year/’ 6 
Katydyana: — “The debt [contracted] by the father, who though living 
is afilictffd with a disease, or has remained away from his country, shall 
be paid after thef twentieth year." 7 The word VroshitvL is illustrative 
even of ono dead. For the* same reason Vishnu [says]: — “When the 
borrower is dead, or becomes a Sannyasin (a religious anchorite), or has 
lived abroad for twenty years, the debt should bo paid by his sons 
and grandsons." 8 Narada : — “ On the death of the father, the sons, 
whether separated or united, shall pay his debt according to their 
30 shares, or he who succeeds to the charge [of the family affairs]." 9 
Kdtydyana: — “While the father’s debts remain [unpaid], the son shall 
not take tho wealth of the father, which should be made over to the 
creditor; where [the father dies] without wealth, the son should be made 
to pay." 10 The term dravyam is to be construed with rite , [so that] 
the meaning is ‘ without wealth/ Brihaspati [says]: — “The father’s 
debts must be first paid; and then those of himself; the grand- 

' 7 C t — — - , 

1 Vir. 1. 110, p. 2; and Kam. * Kam. and Vya. M. » Vir. 1. 105, p, 2 . 

4 Vijnanesvara explains vyasanabhipluta as one afflicted with an incurable disease; 
Mitakshar& 1. 20, p. 2; so does Viraraitrodaya 1. 106, p. 1. 

40 5 Vir. 1. 105, p. 2 ; and Kam. « Mit. ch, ii., 1. 20, p. 2 ; Vir. 1. 106, p. 1 ; and Kam. 

7 Vir. 1. 106, p. 1 ; Kam. and Vya. M. * Vir. 1. 106, p. 1 ; and Kam. 

9 Mit. ch. ii., 1. 20, p. V% Vir. 1. 105, p. 2 ; Kam. and Vya, M. 

10 Vir. 1. 106, p. 2; anc^Vya. M. 
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father’s debts should be paid before both. This is the manner in which 
debts should always be paid.” 1 # 

Ydjnavalkfa [ch. ii., v. 47] : — “ The son shall not pay the paternal 
[debts] contracted for # wines, lust and gambling, or due on account of 
the unpaid [portion] of a fine or a* toll, or [on account of] an idle pro- 
mise.” 2 Brihaspati [says] : — “ The son shall not be made to pay [the 
debts due by tjie father] on account of wines, dicing (gambling), idle 
promises, promises made under [the influence of] lust or anger, surety- 
ship, and the unpaid portion of a fine or a toll.” 5 Usanas [says] : — 

“ The son need not pay the fine, or the balance of a fine, a toll or the 10 
balance of a toll, or [amf debt of the father] which is not proper,” 4 
Ydjnavalkya mentions the order of those [who are] bound to pay 
the debts [ch. ii, v. 51 ]: — “ He who has receive3 the estate or the 
wife [Sf the deceased], should be made to pay his debts; or failing 
them, the son who has not received an inheritance ( ananydsrita). In the 
case of a sonless [deceased], those who take the heritage [should be 
made to pay].” 5 Bikthagrdha means one who takes the wealth [of the 
deceased] [either] justly, because his son, though living, is [laboring 
under] impotence or [other] similar disqualification ; [or] unjustly 
[because there exists a son] without [any] defects. Yoshidgraha 20 
[is] one who similarly takes the wife of another. Ananyd&itadravya- 
tvam (absence of the receipt of inheritance) is possible in two ways, 
because the negation [here spoken of] may either refer to property 
which belonged [at one time] to another or to property merely^ [The 
sum and substance is] : — Here ( i . e. among those bound to pay debts) 
he who receives the estate is the first; failing him, the taker of the wife; 
failing him, a son [who has] received no inheritance ; failing him, the 
son’s son to the extent of the principal ; failing him the rilcthinah , 
i. e. those who take the estate, such as the son of son’s son, wife, the 
daughter, or the like* When no inheritance has been received, the 80 
son of son’s son, wife, or the like, need not pay [the debts]. The 
receipt of assets howsoever small will entail the repayment of debts 
however large. 7 [The liability] cannot be limited to [the receipt 

* Vlr. 1. 106, p. 2 ; Kam. and Vya. M. 

* Vir. 1. 106, p. 1 ; Vya. M. and Kam. The Mit. considers a gift to juggler*, singers, 
and dancers, wrestlers, quacks, spirit sellers, as " idle promises.” 

8 Vlr. 1. 106, p. 1. 

. * According to Vlr. debts for wines and spirits are improper debts (1. 106, p. 1) ; 

f Mit. ch. ii., 1. 20, # p. 1 ; anti Kam. 8 Vlr. 1. 106, p. 2 ; Kam. and Vya. M. 

' * This passage stripped of its verbosity means that absence of heritage is pdlsible, 40 

either on account of a disqualification in the heir, or on account of the father’s pro- 
• perty, if he left any, having unjustly passed into uther hands. 

9 This seems to be inequitable ; and is not supported by the Mitfikshar6 and other 
authorities. As regards the Bombay Presidency Mr. White’s ^ct (Bombay Act VU. 
of'}866) has now settled the qpeation. 
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of J equal or larger assets.* , Another meaning of the last pdda 
* v 9 ^ "(quarter of the verse) is that in the case of a sonless creditor, his 
heirs, who succeed to his estate, such as the wife, tiie daughter, 
and the rest, may recover [the debts] from the debtors of their hus- 
bands, and the liko [respectively], Vishnu [says] : — " T]ie debts [of a 
deceased], whether with or without a son, shall be paid by the re- 
ceiver of assets.” 1 Brihaspati [says] : — “ In the absence of a receiver 
of assets, he who takes the wife wovld be similarly [made to pay],” 2 
Kdtydyana [says] : — “ The son shall be made to pay the debts [of his 
10 father] when he is not afflicted [with any disease], is solvent and of 
age; but not otherwise. Tho taker of the assets shall first [be 
made to] pay ; after him tho son ; in the absence of a son, or in the 
case of tho son being indigent, the taker of the#wife.” 3 Narada 
[says ] : — “ If the wife with tho [family] wealth and her ofl&pring 
should seek [the protection of] a stranger, he should pay the 
debts of her husband, or else give her up.” 1 ' Kdtydyana [says] : — 
r< The debt [contracted] by drunkards and the like having no wealth 
or issue, shall be paid by the paramours of their wives.” Ndrada 
[says] : — “ Of tho successor to the wealth, the taker of the wife, 
20 and a son, he who takes the wealth shall pay debts. The son [shall 
pay] in the' absence of the takers of the wealth or the wife ; and the v 
taker of the wife in the absence of a successor to the wealth or a son.” 5 ^ 
The meaning of tho last Pdda (quarter) is that the taker of the wife 
shall pay the debt in the absence of the successor to the wealth and of 
a son ; as [mentioned] in the aforesaid text of Yajnavalkya. Kdtydyana 
[Bays ] : — “ Bhrigu says thqt debts contracted for family [purposes], 
though without authority, by the slave, wife, mother, pupil, or son of 
one who has gone non a distant journey, shall bo paid.” Yajnaval- 
kya [ch. ii., v. 46] : — “A woman need not pay tho debts of her hus- 
30 band or son ; nor the father those of his son, norXhe husband those of 
his wife, unless contracted on account of the family.” 6 Kdtydyana 
[says] “ That which has been promised or accepted [by ratifica- 
tion].” 7 Ndrada [says] ‘ "The debt contracted by a son in distress 

shall be paid by the father.” 0 Yajnavalkya [ch. ii., v. 48] : 

“ Among herdsmen, vintners, dancers, washermen, and hunters, the 
husband shall pay the debts of his wife; because his livelihood depends 
upon her.” 9 The same [ch. ii., v. 49] < “ A woman shall pay the 

debts agreed to by her, or contracted by her jointly with the , 
husbhnd, or by herself alone; she shall pay no other debts.” 10 A 

40 1 Vir. 1. 106, p. 2 • Vir. 1. 106, p. 2. » Vir. 1. 108, p. 2. 

4 Vir. 1. 107, p. 2 ; Vya. „M. ; and Kam. * Vir. 1. 108, p. 1 ; Kam. and Vya. M. 
a Vir. h l09 > P- 1 1 Vya. M; 7 Vir. 1. 109, p. 1. * Vir. 1. 109, p. 1. 

! Vir. 1. 109, p. 2. Yir. 1. 109, p. 2. c - 
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woman taking the heritage shall pay [even those] debts [that have not 
been] agreed to [by her] ; [for] Kdtyayana [says] : — “A wife who has 
been addressed by her dying husband [thus: — ] 'you shall pay [my] 
debts/ shall be made to pay, though unwilling, if she has wealth with 
her.” 1 Ndrada [says]j — “ If a woman having male issue, but no pro- 
perty, forsakes her son, and lives with another, her son shall pay all her 
debts.”' 2 This.refers to [the case of] a son who has obtained an inherit- 
ance. 3 Narada [says] : — “ A debt* contracted for the family, before 
partition by a father's brother, brother, or mother, shall be paid by all 
the co-parceners.” 4 Ndrada says in regard to tho payment of debts 10 
where the creditor and his sons or the like do not exist : — “ Where a 
Brdhtnaija 5 croditor as also his descendants are no n^ore, the debts due 
to him should bo tpaid to Saintly as (persons of the same gotra or gens), 
and in^keir absence to the Baruikavas 6 (cognates). If neither Salculyas 
nor Bandkavas exist, then [it] should be paid to Brdhmanas, and in 
their absenco, it should be thrown into tho water.” Prajapati also 
[says] : — “ On failure of the Bandhus, (the debts] should bo given to 
Brahman as, or should be thrown into the water. [For] what has been 
thrown into the water or fire serves [the thrower] in the next world.” 7 
When after [the amount of] a debt has been thrown into the water 20 
or tho like, the creditor returns, ho shall of course have [his*due]. 

* n* * OF DEPOSITS. 

[Nikshepa.] 

Ndrada [says] : — Ci Where one bails his go«ds to another in confidence 
[and] without suspicion, that is termed by the wise a Nikshepa (deposit), 
[which is] a head of law. That is said to be an Tlpanidhi , which is 
made over uncounted, unseen, and under seal, and that Nikshepa [which 
is made over] after describing it. ” 8 Brihaspati [says] : — The merit of 
preserving a deposit is the same as that of giving gold, inferior metals, or 
clothes, or of protecting one who beseeches protection. Tho very thing 30 
bailed should be returned to the very bailor and in the same manner [as 
bailed] ; it should not be handed over to a near kinsman [of the bailor].” 9 
Nyasa [means] a deposit. Pratyanantara is a near kinsman of the bailor* 

ll A> 

1 Viramitrodaya 1. 109, p. 2, makes this text clearer. 8 Vir. 1. 109, p. 2. 

L 8 Not from lier,J?ut apparently from the father. 4 Vir. 1. 110, p. 1. 

f 9 The word Brdhmana in the text is illustrative of every creditor : see Viraniitro- 
Rlaya, I. 110, p. 1. 

® The term B&ndhava is not here used in its technical sense, because the mother’s 
brother (who is not one of the technical Bandhus) is included in this text by the 
Viramitrodaya 1. 110, p. 1. * 40 

* Vir. 1. 110, p. 1. s Mit. ch. ii., 1. 46, p. 1 ; Vir. 1. 111. p. 2; Kara, and Vya. M. 

* Vir. 1. 112, p. 1 ; Vya. M.%nd Kam. 
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Manu (jch. viii., v. 191] : — u He who restores not a deposit, or he who de- 
mands what was not bailed, shall both be punished like thieves, or shall be 
made to pay a sum equal [to the sum bailed].” 1 Brihaspati [says] : — “ If 
the bailee destroy the deposit owing to his particular negligence, or 
refuse to return it on demand, he shall be made to pay that [i. c. its 
value] with interest.” 2 Bheda means [difference in the] care [be- 
stowed] upon his own property [and a deposit]. Hence no blame of 
negligence attaches to the destruction [of the deposit] [if] along with 
that, bailee's property should be destroyed. Ydjnavalkya [ch. ii., 
10 v. 67] : — “ [The bailee] making his living without authority [by the use 
of the deposit] shall be punished, and made to pay it with interest.” 3 
Ajwan means [one] living by using [it], or letting it out at interest. 
Udaya [means] interest, in regard to which Katytfyana mentions a 
special rule : — “ A deposit, the balance of interest, [the commodity] 
sold, and [the price of] a thing purchased, not being paid on demand, 
shall bear interest at five per cent.” 4 Manu [ch. viii., v. 192] : — “ The 
king shall fine a depositary of a Nikshejm (an ascertained deposit), 
in a sum equal [to the value of the deposit], much more so that 
of an uyanidhi (an unascertained deposit), if he should deny the 
20 deposit.” 5 Brihaspati [says] : — “ There is no fault [of the depositary] 
if the deposit be destroyed along with [some] ofiects [of the depositary] 
by the act of God or the king.” 6 Ydjnavalkya [ch. ii., v. 66] : — “ That 
which has been removed by [an act of] the king, or God, or thieves, 
shall not be caused to be restored.” 7 Manu [ch. viii., v. 186]: — “He 
who, by his own free act, restores [a deposit] to the next [kinsman] of 
the deceased, shall not be harassed by the king or by the kinsmen of 
the bailor.” Pratyaflantara [means] the nearest. The meaning is “ he 
shall not be harassed with a demand of more in the absence of 
proof.” Brihaspati dictates the whole of this law of deposits in regard 
30 to other [transactions] : — “This same law applies inthecase oiAnv&hita 
(a bailment for delivery), y&chitaka (a loan for use), a bailment with an 
artist, a pledge, and a person surrendering himself for protection.” 8 
Anvdhita is [something] handed over to another after saying * a par- 
ticular person deposited this with me ; and you shall deliver this to 
him.' Yachita is an ornament or the like borrowed on oocasions of 
marriage or such other [ceremony] for show, dilpinyasa is [some- 
thing] made over to a goldsmith or the like for [being made into] an 
eai ring or the like. !N^£rada also [says] “ This same law is laid] 


8 Vir. 1 . 112, p, 2 ; Kam.and Vya. M. 


* Vir. 1. 113, P . 1. 

40 a Vfr. 1. 112, p. 2 j Kara, and Vya. M. 

♦ Mitrch. ii., 1. 26 t p. 2; Vlr. 1. 112, p. 2; Kara, and Vya. M. 

• Vir. 1. 113, p. i j and Vya. M. * Vir. 1. 112, p. 1 ; and Vya. M. 

* Vir. 1. 112, p. 1 5 an<f Kara. * Vir.d. 114, p. 1 ; and Vya. M. 
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down in the cases of Ydchita , Anvdhita, a deposit with artists, a Nydm 
(bailment), and Pratinydsa rebailment).” 1 Pratinydsa is bailment 
of an object which itself was bailed by the owner, Kdtydyana ordains 
the restoration [of sa deposit] by an artizan, in some cases* even 
when it has been destroyed by an aCt of God or the king “ An artizan 
who [having undertaken] to prepare [a thing] by a certain time, 
keeps it beyond that time, shall be made to restore his deposit even 
if destroyed by an act of Goc^ or the king.” 2 * * Ndrada [says] : — 

“ A garment when once washed loses one-eighth of its value, when 

washed twice one-fourth, when washed thrice one-third, and 10 
* ^8 when washed four times one-half of its value.* After half the 
value is lost, one-fourth of the value will be reduced [for 
ever^ further washing].'* 5 Yajnavalkya [ch. ii., v. 238] : — C ‘A washer- 
man wearing the garments of another shall be fined three Panas ; 
and in cases of a sale, hiring out, pledge, or a loan on request, [shall 
be fined] ten PanasP* Avalcraya is a loan to another on hire. 
Adhdnam is pledging. The same [author] states the rule about the 
reduction of metals other than gold, when heated in fire [ch. ii., v, 
178 ]: — “ Gold is not reduced by fire; silver loses two palas in the 
hundred ; tin and lead, eight ; copper, five ; iron* ten/’ 5 In the case 20 
of a loss to a greater extent of silver or other metals, the gold- 
smith or a similar artizan should be punished. The same [author] 
speaks of an increase [in weight] when yarn has been supplied^ 
to workmen [ch. ii., v. 179] : — “ In the case of woollen and 
cotton yarns the increase is ten palas in the hundred ; [so] in [cloth of] 
middling quality, five ; and in [cloths of] fine quality, three [palas'].” 6 
The same author speaks of reduction in certain«cases [ch. ii., v. 180] : — 

“ A reduction of a thirtieth part is allowed in embroidered cloths and 
cloths made of hair. There is neither an increase nor a decrease in 
the case of silken cloths or barks.” 7 Kdrmika means a cloth upon 30 
which figures like the Svastika are worked by different yarns. 8 The 
same [author] speaks of the freedom from blame of an artizan in the 
case of loss or refusal to return the bailment on demand before 
the stipulated time. 9 " In the case of [loans taken] for a particular 
purpose or [for a particular] time, if a demand is made before, the pro- 
per time, and [the deposit] is not returned [accordingly], [the bailee] 

1 Mit. ch. ii., 1. 27, p. 1 ; Vir. 1. 114, p. 1 ; and Vya. M. Both the Mit&kshara 

and the Virafcitroday* interpret Pratinydsa as a mutual bailment. 

8 Vir. i, 114, p. 1. 8 Vir. 1. 115, p, 1 and Vya. M. * Vir. 1. 145, p. 1. 

ft Vir. 1. 115, p. 1 ; Kam. and Vya. M. « Vir. 1. 115, p. 1 ; Kam. 40 

* Vir. 1. 115, p. 1 ; Kam. 

8 Vijfi&ne6vara (Mit. ch. ii., 1. 72, p. 1) adds ( colored' before 1 yarns/ 

* Vir. 1. 114, p. 2, refers this to Ydchitaha and not to fitipinydsa, and both Kamal- 

&kara and Midhava agree^with this view. • 
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shall not be compelled to restore [it].” 1 The reverst Q f ^is * s laid 
down by the same [author] : — “ A bailee who does not „ os t or e [the 
deposit] even on demand after the purpose has been se. ye( j^ or the 
[stipulated] time has expired, shall pay the valu$ [of the dip 0S y^ if it 
is lost or taken away.” 2 The same author [says]^: — “He % 0 having 
obtained a loan for use does not restore it on demand, shall b 3 compel- 
led to return it, and fined if he does not do so.” 3 . 


/ 

SALE WITHOUT OWNERSHIP. 

[Asvami-vikraya.~] j 

10 Vydsa: — “When the wealth of another, whotlier borrowed f or U se, 

bailed for delivery, or stolen, is sold in the ownor’s absence, tii ia t [^ale] 
is a sale without ownership.” Kdtydyana : — “ A sale, a gh,ft, or a 
pledge made without ownership should be rescinded.” 4 Asv&m with- 
out an owner, is a word by itself and is an adverb. Ndrada y< An 
open purchase by a purchaser is pure ; a purchase made in secret^ a 
theft. A purchase mado from a slave who has no authority from hljp 
master, or secretly from a bad man, [or] at a very low price, [or] at an . 
unusual hour, becomes affected by that contamination.” 5 Taddoshah 
( • (that contamination) [meaning] the thief’s contamination. Yajna- 
20 valkya [ch. ii., v. 171]: — “Proof of a thing lost [or stolen] must be 
made [by the owner] by evidence of title or by possession ; otherwise 
on failure of proof,^ke should pay the king a fine equal to a fifth part.” 6 

Panchabandha [means]* a fifth share of the lost property. 

* 'A When the evidence gi/en by the witnesses adduced by the loser 
is contrary to his claim, he should be^ fined in double the 
amount of the lost property, as Vyasa says : — “If the plaintiff prove 
not his lost thing by witnesses, he should be compelled to pay twice 
its value as fine, and the purchaser is entitled to the thing.” 7 He 
also lays down the course to be pursued by the purchaser : — “ If the 
30 seller is produced, the purchaser is by no means to be condemned, for 
then litigation is [to be carried on] between the owner of the thing 
lost and the seller.” 0 Brihaspati: — “When the seller has been 

produced and has been condemned in the law-suit, he should [be 
made to] pay the price to the buyer and a fine to the king, and to 

1 Vir. 1. 114, p. 2 ; Kam. and Vya. M. ; Vir. and Madhava rdfer this tfc Kdtydyana. 

* Vir. 1. 114, p. 1 ; Kam. and Vya. M. ; where this is referred to Kdtydyana. 

3 Vir. 1. 114, p. 2 ; where this is referred to Kdtydyana. 

* Vir. 1. 115, p. 2. 0 Vir. 1. 115, p . 2 5 Kam. ; Mit. ch. ii., 1. 69, p. 1. 

3 Vir. 1. 116, p. 2; Kam. and Vya. M. t Vir. 1. 115, p. 2; Kam. 

40 8 Vir. 1. 117, p. 1 , Vya. M*; ; Mit, ch. ii., 1. 62, p. 2; where VijSanesvara refers this 

to Brihaspati. t 
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restore the property to its owner.” 1 Kdty&yana: — “ Let time be 
given to the buyer for the production of the seller according to the 
length of the road ; 2 ifiihe seller cannot be produced, the buyer should 
be made to justify the purchase. If the purchase is justified, he [the 
purchaser] should in no wise be blamed by the king. The claimant 
should first prove his property by evidence of kinsmen; next, to clear 
himself, the buyer should prove a fair purchase by his kinsmen.” 3 

Even if the purchaser clearly pfove the sale, still the property does 
revert to the person who lost it. And so Manu [ch. viii., v. 202] : — 
“Now if the vendor b® not producible, and if [the sale be justified by 10 
the vendee] as an open sale, the latter should be dismissed by the king 
without punishment; and the property reverts 4 to* the person who lost 
it.” 5 * Anaharyd, not having been made to appear. The meaning is that 
the thing [is] justified by an open sale. Katyayana: — “The defendant 
not producing the seller, nor even establishing an open sale, the 
thing claimed should be caused to be delivered to the claimant, and 
the seller should bo made to pay a fine.” 6 Brihaspati : — “ If a 
purchase be made from an assembly of traders with the know- 
ledge of the king's officers, or from a seller whose dwelling-place 
is unknown, or where the seller is dead, the owner of the thing may 20 
recover it on paying half the price given. In such a case half the 
value must be lost to each of them from legal considerations.” 7 Marichi : 

— “ But where the seller cannot be found, his dwelling place being 
unknown, the loss should bo borne equally by the buyer and by the own- 
er who has lost the thing.” 8 Nivesa [means] the residence of the vendor. 
N£rada : — “ What is permitted, whether *women, beasts or the earth, 
that only should be enjoyed. He who enjoys them without leave, 
should be made to pity the profit of such enjoyment.” 9 Uddishtam 
[means] permitted. Bhukta-bhogam [means] profit arising out of 
enjoyment. Y£jnavalkya [ch. ii., v. 173] : — “The owner of a thing 30 
lost or stolen, which had been found by customs-officers or watchmen, 
shall take it [if claimed] within one year, after which the king shall 
retain it.” 10 As to this [says] Manu [ch. viii., v. 30] : — “ The king should 
cause to be detained, for three years, property of which no owner 
appears.” 1 1 After three years, the owner [if found out] can take it away. 

1 Vir. 1. 1 17, p. 1 ; Kara, and Vya. M. 

* Vir. 1. 117^ p. 2; Mit. ch. ii., 1. 117, p. 1. Vijndn^^pfcra refers this to Gautama ; 
Kam. attributes this to brihaspati. «.** 

8 Mit. ch. ii., 1. 69, p. 2 ; Vir. 1. 117, p. 1 ; Vya. M. ; Kam. * 

4 On paying the vendee half its value ; see Kulluka on Manu. 40 

8 Vir. 1. 117, p. 2; Kara, and Vya. M. 8 Vir. 1. 117, p 2; Kam. 

7 Vir. 1. 117, p. 2; Vya. M. ; these attribute these two couplets to K6ty6yana. 

« Vir. 1. 117, p. 2 ; Kam. 9 Vir. 1. 118, p. 1 ; Kam. and Vya. M. 

10 Vir. 1. 118, p, 1. • 11 Kulltika adds : “ aft?r a proclamation is given.” 
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After [three years, if the owner is not found out] the king may retain 
it.” 1 This has reference to property of which a Srotriya (one conver- 
sant in the Vedas) is the owner. The same [ch. viii., v. S3] : — “ The 
king remembering the duty of the righteous me^y take a sixth, or a 
tenth, or a twelth part of the property which had been lost and found,”* 
Here, in the first year, he should give up the whole of the property ; in 
the second year, he should give it up, after retaining a Jwelfth part; 

, in the third year, a tenth ; in the fourth and the rest, a sixth.* 

* ^ After which the king shall retain it , this only refers to an injunc- 
10 tion to expend it in case its owner does not appear within three 

years; but if the owner appear, it must be returned to him, even if 
expended ; thus says the Mit£kshar6. This, however, only if the owner 
be unknown ; for if it be known ( that such an one went away forget- 
fully leaving the said property behind/ then he shall get it back^even 
after three years. Even the king has no right to spend it ; but he 
should take a certain portion as his share, 

Y&jnavalkya speaks of the remuneration to the keeper for protecting 
for a day the stray animals of another found [by him] [ch. ii., v. 

1 74] : — “ The owner of stray animals must pay four panas, if the ani- 
20 mal be of the species with single hoofs ; five panas for human beings ; 
two for every buffalo, camel, cow, or animal with cloven hoofs ; but only 
a fourth for every goat or sheep.” But tlieir food must be paid for 
besides. 

On the^subject of nidhi (treasure-trove) Yajnavalkya says: — [ch. ii., 
vv. 34, 35] : — “ The king having found treasure-trove, should give half 
to the twice-born ; 5 but a learned Brahmana [finding treasure-trove] 
may keep the whole, fbr he is lord of all. [34.] The king should 
receive a sixth part 0 of treasure-trove found &y any other person. 
In case where information is not given by the finder, he [the finder] 
80 must be made to pay a fine [in addition to the king's share].” 4 ' 
If however any one prove by mark, measure, or otherwise, that 
the property found belongs to himself, in that case the king should 
deliver it to him after giving a twelfth part to the finder, and taking 
a sixth himself. This is stated by Manu [ch. viii., v. 35] a When a 
man claims treasure-trove, declaring truly, ‘ This is my own property,' 
the king should still retain his sixth share and also a twelfth.” The 
twelfth being taken to be given to the finder. On the subject of pro- * 
perty carried off by t||jpyes the same author says«[ch. viii., v. 40] 

"Let property carried off by thieves be restored by the king to th ^ 
40 owner of whatever class he may be; if the king appropriate it, the sin 

1 Vfr. 1. 118, p. 1 ; Mit. ch. ii., 1. 70, p. 1 ; Kam. • Mit. eh. ii., 1. 70, p. 2. 

8 The Mit6kshar£ reads twice-born as Br&hman6s, 1. 16, p. 2. 

4 Mit. 1. 10, p. 2. * i 
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of the thief is visited on him*” 1 In case he be unable to recover It 
[from the thieves], Krishna Dvaipayana (Vydsa) says: — “ Shtould the 
king be unable to recover stolen property from thieves, he shall make 
it good from his own treasury, if he bo poworless [to recover it].” 2 
End of section [entitled] ‘ Sale without Ownership/ 


CONCERNS AMONG PARTNERS* 

( Samb hu ya-s amutlhanam . ) 

Ndrada : — u Whore traders or others jointly carry on business, it is 
called a ‘ concern among partners/ a title of judicial procedure.” 3 
Briliaspati : — “^Whatever property a man may lend with the assent of 10 
many, or whatever business 4 * [transaction] ho may cause to be per- 
formed is [considered] as the act of all [partners]. They are them- 
selves declared [to be] competent arbitrators and witnesses for each 
other in doubtful cases, and in cases of deceit, provided they bear no 
enmity to either party* Should one of the partners be discovered to 
be fraudulent in buying or selling, he too is to be cleared by [the 
ordeal of] an oath ; such is the rule in all [such/ controversies.” 5 
Yajhavalkya [ch. ii., vv. 265, 260] : — cc A man of crooked ^vays should 
be expelled [by the other partners] without profit ; a partner unable 
to act may appoint another man to act for him [265]. If a partner 20 
does what the others forbid or disapprove of, or if ho injure:* common 
property by his negligence, he should make good the damage, but bo 
who preserves it from [robbers or other] misfortune, should receive 
a tenth part of it [as his reward]” 6 [260]. Kat^ayana : — “If four kinds 
of artizaus bo jointly employed, [viz.,] young apprentices, experienced 
scholars, good artists,* and teachers, they shall receive in order 
* [respectively] ono share, two, three, and four shares of the pay 
or profit.” 7 Sisliyakah , young apprentices ; Abhijnd/t, experi- 
enced scholars, those well versed in arts ; leusaidh, thoroughly skilled 
[in every branch] ; Acharyah , teachers introducing new modes or 30 
inventions. Briliaspati : — “ Where several men jointly build a house, 
or a temple, or a cistern with flight of steps, or make sacred utensils, 
the chief workman should receive a double share [of the pay].” 0 The 
same [adds] : — (( This rule has been declared by the wise for a band of 
musicians ; who ^nows how to keop time, should take a share and a 


x Mit. ch. ii., 1. 17, p. 2. 2 Mit. ch. ii., 1. 17, p. I. 

8 Vir. 1. 118, p. 1 ; Kam. and Vya. M. 

4 Execution of documents, &c. Yiramitrodaya, 1. 118, p. 2. 

• Vir. 1. 118, p. 2; Kam. and Yya. M. a Vir. 1. 119, p. 1. 

* Vir. 1. 120, p. 2 ; Katn^snd Vya. M. ••Vir. 1. 120, p. 2 ; and Kam. 40 

P 
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half ; and the singers should have equal shares.” 1 Kdtyayana : — " If men 
[who h&ve joined together in any business], but are dispersed abroad, 
meet with imprisonment, then whatever is paid for their liberation, shall 
be borne by them according to the share of. eaerh. The laws before 
propounded, relate to all partners, whether merchants, husbandmen, 
robbers, 2 or artizans, when they have made no special agreement for 
their shares.” 3 End of ‘ Concerns among Partners/ 


RESUMPTION OF GIFT. 

( Dattajpradamhani .) 

JO Ndrada : — ■“ When a man, having unduly given a thing, desires to 
take it back, it is called Resumption of Gift , which is of title of judicial 
procedure.” 4 Asamyalc (unduly) is an advorb, [and] means in a prohi- 
bited [mode]. The same [says]: — “ In civil affairs, tho law of gift is 
fourfold, what may be given, or what may not be given, and what is a 
valid gift, or is not a valid gift. What is bailed for delivery, what is 
borrowed for use, a pledge, joint property, a deposit, a son, a wife, and 
the whole estate of a man who has issue living, tho sages have declared 
unalienable, as also what has been promised to another.” 5 Here as a 
man has no* property in his wife or son, the express prohibition of a ^ 
20 gift of them is only explanatory [like the Yedik text], * neither in 
the middle region nor skies nor in the heavens/ 6 Thus the excep- 
tion stated by Ydjnavalkya in the text [ch. ii., v. 175] : — “ Without 
causing detriment to the family property [everything] may be given 
except a wife and son,” 7 isialso explained. The non-existence of pro- 
perty in a wife or son # has been already explained in discussing the 
subject of ownership.' 

In making gift of these things not only will the act be untenable in 
law, but penance also must be performed, as says Daksha in reference 
to these things. “ The man who gives [them] away is a fool and must 
SO expiate the sin by penance.” 8 Manu : — “ He who receives what may not 
be given, and he who gives it away, shall both bo punished like thieves, 
and both be caused to pay the highest fine.” 9 What may be given is [thus] 


1 Kam. ; and Vir. 1. 120, p. 2. 

8 Another verse of Katy&yana quoted in the Viramitrodaya (1, 120, p. 2) describes# 
these as persons commissioned by the king to plunder the enemy’s country. 

8 Vir. 1. 121, p. 1; and Kam. 11 f 

* Mit. ch. ii., 1. 70, p. 2 ; Vir. 1. 121, p. 1 ; and Kam. 

8 Id. 

* Taittiriya Samhitd, Kdnda v., Adhydya ii., Anuvaka 7. 7 Vva. M. 

40 8 Vir. 1. 121, p. 2. 

* V£r. I. 121, p. 2; Kam. and Vya. M. All these works refer this text to Mann# 

* although it is not found Jit dll the editions of Manu consulted by me. 
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declared by Brihaspati : — “ What remains after the food and clothing of 
the family [have been provided for] may be given.” 1 Katyfyana^declares 
what must tfe given without fail:— “He who having voluntarily pro- 
mised a present to a Brdhmana does not deliver it, should be compelled 
to pay it as a debt, and should be mulcted in the lowest fine.” 2 Gautama : 

— “ A man should not give even what ho has promised, to a person not 
following the 4u ties of life.” 3 * Gift or sale of a Vritti 4 is thus forbid- 
den by Vyasa : — “ They who are Ijprn or yet unbegotten, and tbeyjvho 
are still in the womb, wish for means of livelihood : no gift or sale 
[of a Vritti ] should therefore be made.” 5 Ndrada thus distinguishes 10 
between valid and void gifts : — " Valid gifts are said to be of seven 
kinds,* and void ones of sixteen. They who know the law 
* of gifts .^declare that [1] the price of purchased goods, [2] 

# wages, [3] a present made after being pleased [with poets, 
musicians, &c.], [4] [a present] proceeding from natural affection, [5] 
[or] from gratitude, [6] a nuptial gift [to the brother of the bride], 
and [7] a gift for merit, cannot be resumed.” 6 Anngrahah [means] 
dharma or religious purposes. What was given through pain of 
[1] fear, [2] anger, [3] or intense grief; so also [4] a bribe, [5] what 
was given in jest, or [6] by mistake, or [7] through fraud, what was 20 
bestowed by [3] a minor, [9] an idiot, [10] a person under^duress, [11] 
a diseased person, [12] an intoxicated person, [13] an insane person, or 
[14] made in consideration that the donee will do some service, [but 
which has not been performed], [15] what was given through ignorance 
to a bad man who pretended to bo good, and [16] fpr an undertaking 
said to be righteous ; [these gifts] are declared as not given [or void].” 7 
Rule [means] pain. The construction is pain capsed by fear, &c. The 
meaning is what was given by one oppressed by fear of being 
beaten or the like ; in the same manner what was given [to others] 
through anger against brothers and such other persons, [in order 30 
that the latter may be deprived thereof]. Vyatydsa [means] mis- 
take ; as when gold is given, while the intention was to give silver. 
Chhalayoga , practising fraud — such as if the king intended to give a 
cow to Devadatta and it was given to another who had personated 
Devadatta , even though the latter may have been a deserving person. 
Arttah, one whose mind is unsettled by disease. Maitah, inebriated 
with some intoxicating drug. Unmattah, affected by wind in the 

1 Vir. 1. 12l*p. 2; K&m. and Vya. M. 

• Vir. 1. 122, p. 2 ; and Kara. » Kam. • 

• Literally livelihood j but now it is applied to offices or callings which give liveli- 40 

hood to families : e. g ., the office of a village astrologer or grama- jo&i. 

• Vir. 1. 122, p. 1 ; Kam. and Vya. M. 

• Mit. ch. ii., 1. 71, p. 1 ; Vir. 1. 122, p. 2 ; Kam. and Vya. M. 

» Mit. ch. ii., 1. 71, p. I ; yir. 1. 123, p. 1 ; Kam. and Vya. M. 
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head or delirium. Apavarjitam [means] given. A gift made to one who 
fails to 1 do the work which the donor thought he would do ; a gift 
made to one practising sinful arts under the belief that he will perform 
a righteous act; these gifts revert [to the dtnor], K&tydyana: — 

“ What was given by men through lust or anger, or by one not his 
own master, or by one diseased, or deprived* of virility, or by one 
inebriated, or of unsound mind, may be taken back in order that 
the, effects of mistako may bo averted/’ 1 Kamdt , in order to seduce 
another’s wife. Klibali , frightened [into unmanliness]. Vyatydsa , &c. 

10 what was given as a bribe for preventing the effects of a mistake. That 
Utkochfy [or bribe] which is promised to be given for the accomplish- 
ment of any object, should not bo given even if that object be accom* 
plished. But if it have already been actually given, it should be restored 
by forco, and a fine equal to eleven times [its value] should be indicted 
according to the followers of Garga.” 2 The same author explains the 
nature of utlcocha (a bribe ) : — “ Whatever is received for withholding 
information of a thief, a felon, a man violating the rules of his class, 
and an adulterer ; for secreting a wicked man, or by threatening to 
denounce a man by giving false testimony against him, is denominated 
20 utlcocha (bribe)/’ 3 * 

Manu [cb. viii., v. 165] 1 “ When [the judge] discovers fraud irL$rx 
pledge or salo, a gift or acceptance, or in any [other transaction] what^ ' 
ever, ho should annul the whole transaction/’* Yoga [means] fraud. 

In whatever other transaction the taint of fraud is discovered, all 
that should bo reyersed ; this is the meaning. Katyayana : — “ If a gift 
be promised by a person whether in health or in sickness, for a 
religious purpose, aiifl lie clie without making it, his son should be 
compelled to make it; of this there is no doubt/’ 5 Further explanation 
of this subject may be found by referring to the Dvailanirnaya by my 
30 revered father. End of Dattdpraddnilcain. 


BREACH OF A SERVICE-CONTRACT. 


( Abliyupetydsusruslid .) 


Narada : — " When a man does not render service according to agree- 

Contracted service imper- ment ’ the title of that judicial proceeding 
formed. is called Breach of a Service-Contract.” 6 

Servants, says Brihnspati, • are of thr^s 
kinds ': — “ [1] The soldier is pronounced the highest of servants ; [h*o 


40 


1 Vir. 1. 123, p. 2; Kam. and Vya. M. * Vir. 1. 123, p. 2 j Kam. and Vya. M. 

• I(i - * Vir. 1. 123, p. 2 ; and Vya. M. 

• Vir. 1. 123, p. 2j Kam. and Vya. M. 

• Mit. eh. ii., 1. 72, p. 2* Vir. 1. 123, p. 2} Kam. amj Vya. M. 
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the agriculturist, the kniddlemost ; [SJ the porter is declared the lowest ; 
and so is [4] a person employed in household work.” 1 Narada # : — “ He 
who shall be appointed to do all business, or to look after the 

* ^ household,* should be considered an appointed servant. He is 

also called the [head] family servant.” 2 ■ 

K6tyayana : — “ According to Bhrigu, one who is free, by giving 
himself becomes a slave like a wife. Slavery should be known as [limit- 
ed] to threo classes, never can a Bydhmana become a slave. The servi- 
tude of men of the military, commercial, and servile classes who give 
up their freedom, is [to be] in the direct, not in the inverse order of the 10 
classes.” 3 Narada : — In the inverse order of the classes, slavery is 
not ordained.” 4 Katyayana : — “ When men of tho three twice-born 
classes forsako the fourth order [proper to the twice-born], [the king] 
shoufcl banish a man of the [sacerdotal class], and reduce to slavery a 
man of the Kshatriya [or military] class, as Bhrigu says.” 5 Tho use of 
tho term < Kshatra* is intended to include the Vaisya and Sudra 6 classes. 

Daksha and Narada relate the method of banishing a Brahman a : — 

“ He, who having entered on the fourth order [called Sanyaso] does not 
abide by its duties, should be instantly banished by the king with the 
mark of a dog's foot.” 7 K6ty6yana : — “ But even a man of equal class 20 
must not reduce a Brahmana to slavery ; a mild and learned man may 
indeed employ in labour one inferior to himself in qualities; but the 
highest twice-born man should not perform even the slightest impure 
work.” 8 Manu [ch. viii., v. 411 ]: — “ Both him of the military and 
him of the commercial class if distressed for a livelihood, a Brahmana 
should support, making them perform without harshness some work 
appropriate to them.” 2 Svami- Karma, meaning some respectable 
work as may be suited [to their class]. Kdtydyana : — “He who takes 
a Brdhmana woman, and he who sells her, should be punished by the 

1 Mit. ch. ii., 1. 72, p. 2 ; Vir. 1. 125, p. 1; Kam. and Vya. M. The fourth 30 
quarter of this verse as quoted by the above works except the Viramitrodaya is 
frsfsr (Thus is a servant of three kinds.) The reading in the Mayuka and 

the Viramitrodaya is (as also one doing household work). 

* Vir. 1. 125, p. 1 ; and Kam. 3 Vir. 1. 125, p. 1 ; and Vya. M. 

* Vir. 1. 125, p. 2; and Mit. ch. ii., 1. 73, p. 2. 

8 Vir. 1. 125, p. 2 ; Kam. and Vya. M. The Viramitrodaya reads at the 

end of the verse, thereby bringing the Vaisya within the scope of the text. 

« The extension of thg term Kshatriya to a &udra is unnecessary and improper, the 
latter being incapable of entering the fourth order. * 

•> Vir. 1. 125, p. 2 ; and Vya. M. 8 Vir. 1. 125, p. 2. 40 

* Vir. 1. 126, p. 1 ; and Vya. M. The fourth quarter of this verse as found in the 

different editions of Manu and the gloss of Kulldka is qfpfif&r ^ T C^ .(making [them] 

do their legitimate work). The reading of the Viramitrodaya is 

(the master making [them] fork). • 
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king who should annul what they may have done. He who impelled by 
lust should enslave a woman of [good] family [who went to him] for 
refuge, or cause her to go to another [for a like purpose], shall be 
punished, and his act shall be made void. Hoi who treats as a slave 
the nurse of an infant child, or one not 1 a nurse, or tjie wife of his 
dependant should be mulcted in the lowest fine.” 2 Vishnu : — “ He who 
employs one of the highest class in slavish work shall he fined in the 
highest amercement.” 3 K6tydyana;< — “Ho who not being in distress 
and able [to maintain her], wishes to sella devoted female slave [resist- 
10 ing the sale] by her cries, shall be fined in the lowest amercement.” 4 

Ndrada enumerates the different kinds of slaves : — “ The liome-born ; 
one bought ; one received [by gift] ; one received by inheritance ; one 
maintained in a time of famine; and likewise one pledged by a [former] 
master; one released from a heavy debt; one made captive in*war; 
one won in a stake; one who comes [forward], saying *1 am thine’; 
an apostate from religious asceticism; one who has become slave for a 
stipulated time ; one [who has become] a slave [merely] for mainten- 
ance; one enamoured of a vadava (domestic female slave), i.e. he [who 
has become a slave by marrying her] ; and one who has sold himself. 
20 These are the fifteen kinds of slaves declared by law. Of these the 
first four cunnot be released from slavery except at the pleasure of ^ 
their masters, [for] their servitude has come by descent. That human 
wretch who, being independent, sells himself, is the vilest of [them] 
all. He °also cannot be released from slavery. Of all these, whoever 
rescues his master from imminent danger to his life, should be re- 
leased from slavery, and should receive the share of a son.” 5 Yajna- 
valkya [ch. ii., v. 18?] : — “ He who having become a Sanny&si (a 
religious ascetic) falls from that order, shall become the slave 
of the king for life.” 6 Narada : — “ One maintained in a time of 
30 famine shall be released* from slavery on giving a pair of 

* to oxon. Ono pledged shall be also released when his master 
redeems him by discharging the debt. On paying a debt with 
interest, a debtor is released from slavery. He who has become slave 
by saying, c I am thine,’ one made captive in war, and he who was 
won in a stake, are emancipated on giving a substitute who will do 


1 The Mayiikha uses the word adhatrm , one not a nurse, but the Viramitrodaya uses 

adasim (L 127, p. 2), not a slave, but a free woman. * • * ^ 

• Vir 1. 127, p. 2; and Kam. 8 Vir. 1. 12 7, p. 2; and Katn. 

4 Viramitrodaya (1. 127, p. 2) prescribes a fine of 200 panas for the offence. 

40 5 Mit. ch. ii., 1. 72, p. 2; Vir. 1. 126, p. 1 ; and Kam. 

• The Mit£ksbar& adds “if he makes no penance/* 1. 73, p. 2; see Vir. 1. 153, 

. p. 2; Kam. and Vya, M. L 
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some work. 1 One [who has become] a slave for a stipulated time, is 
released when that time is over ; one who has become a slave foV main- 
tenance is released immediately on giving up subsistence ; one capti- 
vated by a vadava domestic female slave) is freed from slavery on 
his giving up connexion with her.” 2 Pratisirsha [means | a substitute or 
a deputy. Vadava means a dasi or a domestic female slave. Yajhavalkya 
[ch. ii. 5 v. 182j : — “ One enslaved by force, and also onosold by robbers, 
are released [from slavery].” 3 Ndrada : — te He who being not his own 
master gives himself up [to another], saying, f I am thine/ does not 
obtain his wish ; [for] the former owner can reclaim him.” 41 Asvatan- 10 
trah , one who is the slave of another. In this section tho word 
slave not being expressly confined to the masculine gender, all these 
rules should throughout be understood as applying to female slaves 
also. 

Kdtydyana states a reason for enfranchising female slaves : — “ If 
a man approach his own female slave, and she bear him issue in con- 
sequence, she should, in consideration of the seed, be enfranchised 
with the child.” 5 Bijam [means] seed or offspring of good qualities. 
Ndrada “ He who pleased at heart, wishes to emancipate his own 
slave, should take a jar of water from his [slave's] shoulders, break 20 
it when full of water, and sprinkle the water with ricaand flowers 
on his head ; and having pronounced him free three times, he should 
then dismiss him with his face turned towards the east. Thence- 
forward he should be said to be cherished by his inaster>s favour ; 
his food is fit to be eaten, his gifts fit to be accepted^and himself is fit 
to be respected by worthy people.” 0 Kdjtydyana : — u A female who is 
not a slave, if married by a slave, becomes a »lave, for her husband 
is her lord ; and that lord is subject to his master. Whatever pro- 
perty belongs to a slave, his master is declared to have dominion over 
it.” 7 End of Breach of Service under a Contract. 30 


NON-PAYMENT OF WAGES. 

[Vetanadanam .] 

Ndrada : — “ A series of rules are now stated for the payment and 
non-payment of the wages of servants, called in law, ‘ Non-payment of 


• The term i falpa-kaflnana [a substitute who will do] some little work ; but the 
Viramitrodaya reads tulya-karmana , one who will do equal work (1. 126, p. 2),%nd the 
latter appears to be more correct. 

• Vir. 1. 126, p. 2} and Kam, 3 Vir. 1. 127, p. 1 ; and Kara. 

+- Yir. 1.127, p. 1 ; and Vya. M. 8 Vir, 1. 127, p. 1 ; and Kam. 

• Mit. ch. ii., 1. 73, p. 1 ; Vir. 1. 127, p. 1 j Kaoi. and Vya. M. 

T Kara. ; Vir. 1. 127, p. 2, # • 
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wages/* 1 Ydjnavalkya [ch. ii., v. 194]: — “He who without settling 
the wa^es employs another to work, should be compelled by the king to 
pay him a tenth part of the [profit arising from] trade, beasts, or grain/* 2 * 
This relates to light work ; but as regards heavy' work [says] Brihas- 
pati: — “ A ploughman should take a third or a fifth part [of the grain] ; if 
provided with boiled-rice and raiment he should take a fifth part ; if not 
so provided, he should take a third part of the produce/* 5 Bhahtd 
chclih&da'bhritahj maintained by [giving] boiled rice and clothes. 

. N6rada : — “ He who having undertaken a work does not perform it, 
10 should be forced to do it, his wages being paid ; ho who having 
received wages does not perform [the work] , should bo caused to pay 
twice the amount/* 4 Manu [ch. viii., v. 215] : — “ He who, though 
supported and’ not suffering [from any disorder], does not from in- 
solence perform the work which is assigned to him, * should be 
* /X fined eight Krishnalas, 5 and his wages should not be paid/* 6 
The same [ch. viii., vv. 217, 216] : — “He who, whether ill or 
well, does not cause work to be performed according to stipulation, 
shall have no wages paid to him, though the work unperformed bo but a 
little. [But] the sick may do it on recovery, according to the 
20 original bargain, and should receive his wages even after a long 
interval/* 7 a [Likewise says] Vishnu: — “A servant leaving off work 
before the expiration of the [stipulated] full term shall forfeit the 
whole price of his labour, and pay ono hundred panas to the 
king besides.** 8 [Again says] tho same [author]: — “If the master 
dismiss the servant before the expiration of the [stipulated] term, he 
shall pay him [the servant] his whole wages, and the king a hundred 
panas besides, unless* the dismissal was due to the fault of the 
servant/* 9 Vriddha Manu : — “ A servant shall bo caused to pay the 
full value of what he has lost by inattention ; [and] twice the value of 
30 what he has lost by malice, but he shall not be required to pay any- 
thing for what was stolen by thieves, nor for what was burnt, or what 
was carried away by water/* 10 Droha , malice or enmity; Udham carried 
away. 

Ydjnavalkya [ch. ii., vv. 197, 198]: — “He who raises obstacles at 
the auspicious moment of starting shall forfeit twice the amount of his 


1 Mit. ch. ii., 1. 74, p. 2; Vir. 1. 127, p. 2 ; Kam. and Vya. M. 

* Mitaksharn, 1. 75, p. 1, that is the several callings of which these things are signs; 

see also Virnmitrodaya, 1. 128, p. 1 , to the same effect. See Kam. ‘ 

* Vir. 1. 128, p. 1 ; Kam. and Vya. M. 

40 * Vir. 1. 128, p. 2 ; Mit. ch. ii., 1. 74, p. 2; Kam. and Vya. M. 

# A weight called gunja. « Vir. 1. 128, p. 2 ; Mit. ch. ii., U 75, p, 2. 

7 Vir. 1. 128, p. 2; Mit. ch. ii., 1. 75, p. 2. * Vir. 1. 128, p. 2. 

• Vir. 1. 129, p. 1. * 10 Vir. 1. 129, p. 1. 
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wages ; if he raises obstacles after setting out, [he shall forfeit] the 
seventh part ; but the fourth part if he desert on the way.” 1 Vfciddha- 
Manu: — “SBould a merchant [having hired a servant for a certain 
journey] sell his goods on the way, and discharge the servant, he too 
must be paid, # [but] he shall receive half the wages.” 2 Kdtyayana:— 

“ And if the goods be stopped or se*ized on the way, the servant shall 
receive wages /or so much of the way as has been passed by him. He 
who deserts [while] on a journey a tired or sick servant, without 
taking care of him in a village for three days, shall pay the lowest 
fine.” 3 Asidhyeta , (stopped,) i.e. attached by the king’s order. Brihas- 10 
pati : — “ If a servant by the command of his master do an improper 
act for his [master’s] benefit, the offence is the master’s. The work 
being performed, if the master does not pay the wages of the servant, 
he shdJIl be caused by the king to pay them, and a proportionate fine.”* 4 
Ndrada: — “The owner of goods having hired carriages or beasts of 
burden, takes them not, shall be required to pay a fourth part of the 
hire, or the full amount if he leave them on the road half way.” 5 
Yanam, carriages, &c. Vdhanam, direct vehicles such as horses, &c. 
Kdtydyana : — u He who having hired elephants, horses, bullocks, asses, 
camels, or the like, has used them, shall be required to pay the hire until 20 
he restore them [to the owner] .” 6 N&rada : — “ He who ^dwells in a 
house built by him on the ground of another paying rent for it, may 
take with him when he leaves it, the thatch, the wood, the bricks, and 
the like. But if he live without paying rent, and without an agreement 
on the ground of another, he shall, when he quits ^t, make over the 
thatch, the wood, and the bricks introduced to the lord of the land.” 7 
Stomah , rent or hire. End of ‘ Non-payment o£ Wages/ 


TRANSGRESSION OF A COMPACT. 

[ Samvid - Vya tihrama.] 

Ndrada : — “ The compact [settled] among Pdldiandi [apostates] 30 
and Naigamas (the followers of the Nigamas) are styled Samctya [or 
usage]. The recognition of [such] compact forms a titlo of law.” 8 
Pdkhandis , persons pursuing commerce and the like, [and] deviating 
from the ordinances of the Yedas. Naigamas [means]* those 
# who d 9 not aqjt contrary to the Yedas. By [the use of the] 
term Adi , [&c.] persons skilled in the throe Vedas are to 

* Vir. 1. 129, p. 1. 8 Vir. 1. 129, p. 2. * Vir. 1. 129, p. 2; and Kam. 

4 Vir. 1. 130, p. 1 ; and Kam. 8 Vir. 1. 129, p. 2; and Vya. M. 

6 Vir, 1. 129, p. 2 ; Kam. and Vya. M. 7 Vir. 1. 129, p. 2; and Kam. 

• Vir. 1. 130, p. 2 ; Mifc. cl^ ii., t. 74, p. 1 j Kam. and Vya. M. 

9 
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be inqluded. The duty of the king in these matters is thus laid 
down by Brihaepati : — “Assembling Brdhman&s ’conversant with the 

• Vedas, Srotriyas (learned teachers of the Vedas), and Agnihotris 
(those who keep the three perpetual domestic f? res), the king should 
establish them [in his kingdom], and assign them a maintenance; 
He should grant to thorn houses and lands, exempt from land-tax 
and [other] taxes, after recording [the fact of the , grant] in his 
own mandate.” 1 - Andchclthedyukyruh [means] those [houses and 
lands] on which taxes are not, to be levied. Muktabhavyah [means] 

10 those [lands and houses] which are exempted from [a payment of 
the share of] the produce from land or the like. Of those Srotriy&s 
(persons learned in tho Vedas) and tho rest, Yajnavalkya thus lays 
down the law [cli. ii., v. 186]: — “ Customary law a& well as usages 
established by kings should bo carefully upheld, if not inconsistent 
with [the revealed] Jaw.”* Ndrada : — “The king should maintain 
the Surnaya or established usages prevailing among bodies of Pakhandis, 

* Naigamas , Sreni , Pugas, and Vrdtds , as well as [obtaining] in forts or 

* countries.” 6 The S rents are communities of persons of different 
castes, carrying on one kind of trade or business. The Pdgas are 

20 similar communities of persons [of different castes, but] carrying on 
different kipds of trades. The Vrdtds are the associations of kinsmen, 
connexions or cognates, which are also termed Kulas (families). 
The [terms] Pakhandis and the Nciigamas have been explained before. 4 
Ganas [means] a combination of several communities of each class 
beginning with pakhandis and ending with the Vrdtas [respectively]. 
Y&jnavalkya prescribes the punishment for the breach of a compact 
among them [ch, ii., f v. 187]: — “Him who embezzles tho property 
©f tho Gana (a guild or a body), and him who violates their [estab- 
lished] usago, the king should banish from the realm after confiscating 
30 all his effects.” 5 End of the ‘ Transgression of Compact/ ’* * 


RESCISSION OF PURCHASE. 

[ Kritdnusaya .] 

Niirada : — “ The title of law termed Kritdnusaya applies wherea pur- 
chaser is not satisfied with his purchase after buying a commodity.” 6 

. Thg same [author] fixes the time [allowed] for^ examining an arti- 
cle :— ( f< Milch cattle should be examined within three days ; beasts of 

T" , . T 

*. V£r. 1. 130, p. 2 J and Vya. M. ' * V£r. 1. 130, p. 2 ; Vya. M. and Kim. ' 

.. * Vir.l.'131,p. 1; Vya. M. * See supra p. 129. ' 8 Vlr. 1. 132, p. 1. 

ch. ii., 1. 71, p. 2 •‘Vfr. 1. 133, p, 2 ; Kara, and M. 
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conveyance within five ; the examination of pearls, diamonds, and porala 
must be within seven days ; of bipods and male [slaves] within 1 half a 4 
month ; of females within a month ; of all seeds within ten dayS; of 
iron and cloth within# one‘ day." 1 * Katydyana : — “ The rescission of a 
sale of land, whether by the purchaser, or the seller, must bo within 
ten days." 2 Brihaspati : — “ If within those periods, a blemish arise 
in the commodity purchased, it should be returned to the seller, and the ; 
purchaser should receivo back the # price." 3 Katydyana : — “ But that 
article which was bought unexamined, and afterwards discovered to 
have a blemish, should bo returned to its owner within the time limited, 10 
but not .otherwise.” 4 

In regard to an article bought after an examination of it by himself, 
says Narada: — %A purchaser who having bought on article fora price, 
think * that ho has made a bad purchase, should return it to the seller 
the same* day without seeing it 5 [i. e . return it as received]. If the 
purchaser return it on the second day, ho shall forfeit a thirtieth part 
of the price ; if on the third day, twice as much [/*. e. fifteenth part] ; 
and after that it [i. e. the commodity] is altogether the buyers." 6 
Narada [says] But a used garment which is soiled, and dirtied 
when purchased, cannot be returned to the seller though possessing 20 
blemishes." 7 End of 'Rescission of Purchase/ » 


* RESCISSION OF SALE. 

* , * 

[ Vikriyasampraddna.'] 

• 

Ndrada : — “ When a vendible thing is sold for a price, and is not 
delivered to the purchaser, it is called the € nondelivery after sale/ 
[and forms] a title of Judicature." 8 Ydjnavalkya [clx. ii., v. 254] : — 

“ He who having received the price of a vendible thing, does not deliver 
it to the buyer, shall be caused to deliver it together with TJdaya [z. e. 
either profit or interest], and if [the purchaser] be one come from a 
foreign country, also the profit which would have accrued to him in 80 
that foreign country.” 9 Dik [means] a foreign country. DiglaSha 
[means] the profit which would arise by its sale in a foreign country. 

1 Vir. 1. 133, p. 2 ; kam, and Vyn. M.' fl Vir. 1. 134, p. 1. 

• Vir. 1. 133,. p # . 2; Vya^M. * Vir. 1. 134, p. 1 • Vya. M. 

5 The Mitdkshard and other authorities use the word avikshatam, meaning undimi- 

nished or uninjured, and this seems to be the better reading. 

® Meaning, it cannot be returned. Mit. ch. ii., 1. 71, p., 2; Vir. 1. 134, p. 1 ; 

Vya. M. 

7 Vir. 1.134, p. 2; Vya. M. 

• Mit ch. ii., 1. 83, p. 2; Vir. 1. 134, p. 2; Kam. and Vya. M. 

• Yfr.l. 135, p. 1^ Kam, ai^Vya. M. • 
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Sodaydm [means] t<%ether Witt profit. The same [ch. ii., v. 256] : — “ If 
a comrhodity which [though sold] was not delivered on demandy 
be injured by an act of God or the king, the loss shall fall on the 
vendor.” 1 The same [ch. ii., v. 255] : — “ If loss arise by the fault 
of the vendee, on him alone it shall fall.” 2 Nafada : — ■“ If a vendee 
do not accept a commodity which he has bought, when it is offered, 
the vendor commits no offence in selling it to another.” 3 Ydjiia- 
valkya : 4 — “ That which was sold for an inadequate price by a 
drunken or by an insane man ; or one not his own master ; or by an 
10 idiot; must begiven up [by the purchaser], and it shall again belong to 
him [the vendor].” 3 All these rules must be understood as referring 
to a contract made by the seller with the buyer to the effect, ‘ The 
price being paid, the article is to be delivered to yoa alone and to 
no other;* because [says] N6rada: — “This rule is declarod for a 
commodity the price of which has been paid, where the price has not 
been paid, the seller in the absence of a special agreement is not guilty 
[if he dispose of the article].” 6 On the sale of an article with 
blemishes says Ydjnavalkya : — “The dishonest man who sells an 
article knowing it to be with blemishes shall be required to pay 
20 double the price of the same, and a fine of an equal amount .[to the 
king] .” 7 End of * Rescission of Sale,' 


DISPUTES BETWEEN THE MASTER AND THE 
HERDSMAN. 

c [ Svdmijoalavivdda .] 

On the damage done to cattle and other animals by the fault of the 
herdsman, [says] Ydjnavalkya [ch. ii., v. 165] : — “When injury is 
done [to animals] by the fault of the herdsman, the fine ordained for 
him is twelve punas and a half, 8 and he should restore the thing [i. e . 
the animal] to the owner.” 9 Dravyam (the thing) [means] a cow or 

80 1 Vir. 1. 13.% p. 2 ; Kara.; Vya. M. ■ Vir. 1. 135, p. 2 ; Kam. 

• Vir. 1. 1 35, p. 2. ; Kara, and Vya. M. 

4 This is a text from Rrihaspati, Vir. 1. 136, p. 1. 

8 Vir. 1. 136, p. 1. Vir. ascribes this couplet to Byihaspati, and reads Htnamulycm 
Bhayena va ([an article] of inferior value [sold] under intimidation), instead of 
Hinamulyena yena vd in the second quarter. 

• Mit c . ch. ii., 1. 84, p. 1 ; Vir. 1. 136, p. 1 ; and Vya. M. ^ 

f Vir. 1. 136, p. 1 ; and Vya. M., which refer it to B?ihaspati. 

8 VijSane^vara translates the same word by 131 [1. 68, p. 2] ; the construction above 
adopted seems to be the better of the two and is supported by Vir. (1. 137 p. 1). 

40 9 Vir. 1. 137, p. 1; Kam.; compensation is here intended; for the thing being 

damaged or lost cannot be returned in specie. 


o 
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the like. Manu lays down the mode of ascertaining the death of cattld 
or other animals [ch. viii., y. 234 ]: — “ When animals die, let liim [i. e. 
the herdsman] carry to his master their ears, their hides, their hair, 
the skin below the r&vel, their tendons, and the pigments [found in 
their foreheads]; let Jiim also show jother] marks/ 71 Ahha , according 
to Madana, [means] horns and the like. Yajnavalkya defines the 
portion of ground [to be set apart] as pasturage for kine and other ani- 
mals [ch. ii., v. 167]: — •“ A space should be left between one village and 
another village [measuring] one hundred dhanus [or 400 cubits] in 
extent; [measuring] two hundred dhanus around a country town, 10 
and four hundred dhanus about acity.’* 2 Parinaha [is] the land appro- 
priated for pasture of kine and other animals. This [parinaha'] is the 
parthara (enclosure) mentioned by Manu in the text [ch. viii., v. 
237] : — “ Round about a village a parihdra (enclosure) should be 
left of one hundred dhanus ” A hharvata is a village having several 
artificers and husbandmen. 3 * According to some 11 it is a place 
* £& abounding in thorny shrubs. Ydjiiavalkya states the fine to be 
paid by the owner of a beast which has eaten the corn or the liko 
of another [ch. ii., vv. 159, 160, 161] : — u [The owner of] a she-buffalo 
doing damage to corn shall be fined eight mdshas 5 [for each animal] ; 20 
that of a cow, half of that ; and that of a goat or sheep, r* half of that 
again. [Again] for cattle eating and lying down in the field, the fine 
is double the [one], mentioned [above]. The fine is equal in the case of 
lands where grass or fuel is stored, and the fine for an ass oi* a camel 
is the same as that for a she-buffalo. As much corn as*may be destroyed 
shall be paid to the owner of the field ; the # herdsman shall be scourged, 
but the owner of the cattle incurs the fine already declared/ 76 Yivltam 
[means] a place for storing grass, wood, orthedike. Usanas states an 


1 Mit. ch. ii., 1. 68, p. 2 ; Vir. 1. 137, P- 1 ; Kam. ; Vya. M. The Mit. and the Vir. 
read ‘ Angdni darsayeV (should show limbs) instead of ‘ Ankdbkidariani,* Vir. has also 30 
the same reading. 

1 Vir. 1. 137, p. 2 ; Kam. ; Vya. M. A dhanush is another name for the measure of 
space called Danda, which is equal to four cubits. Vir. and Mit. read 
(the distance between the village and the fields) instead of Hf HTO^TT^rTC, an d that 
seems to be the better reading. 

* So also the Madana-Ratna, see the Vir, 1. 137, p. 2. 

* M&dhava, 1. 137, p. 2. The same is the opinion of Vijfi&neSvara, 1. 69, p. 1. 

* Bh&skaracharya’s Lil&vati thus gives the table of these measures # in v. 4. 

’TTOIfth 'TiT^rfSr*! (Half of ten [viz. five] gunjat make a 
mdsha , and 16 [measures] called masha make a karsha). A Masha is a twentieth part 40 
of a pana as well, see Vir. 1. 133, p. 1. 

, • Vir. 1.138, p.l; Yya. # M. . 
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exception to this “ Kine are not liable to fine [for trespass] during 
festivities, and [the performance of] obsequies [sraddlia]. ”* Vyasa : 

“ Oh, tiger among men [i. e. excellent man], he [whose property] has 
been forcibly enjoyed by Brahmanas, or by very indigent relations, or 
by kine, excel 3 [the performer] of the Vdjapeya sacrifice.”? Usand : 
— “ Neither do ancestors nor deities taste the offering of that man who 
demands compensation for corn destroyed by kine.” 3 * * End of i Dis- 
putes between Master and Herdsman/ 


BOUNDARY DISPUTES. 

10 [ Sbnavivada .] 

Brihaspati states the means whereby boundaries may be known : — 
“ Dry cow-dung, bones, husks of grain, charcoal, gravel stones, 
potsherds, sand, bricks, cows' hair, cotton seeds, and ashes havipg 
been placed in vessels, should bo deposited underground at the 
extremities of the boundary.” 1 Yajnavalkya distinguishes the wit- 
nesses required in this matter [cli. ii., v. 152] : — <c Sd manias, 5 men 
of the neighbouring villages, or of that in which the disputed 
ground is situated, equal in number [from each village] [being] 
either four, eight or ten, having put on a garland of red flowers 
:20 and a red dress, and taking somo of the earth [on their heads], 
shall point out the true boundary.” 6 Ndrada A single man shall 
not point out a [disputed] bcMndary, even if he knew it ; for from the 
weighty nature of this business, this act [viz., the pointing out] rests 
with many.” 7 Brihaspati : — (i In default of persons knowing [the boun- 
dary] and [where the aforesaid] marks [of a boundary] are wanting 1 , even 
a single man who is virtuous and upright, and is agreed to by both 
parties, having put on a garland of red flowers and red clothes, and 
taking some earth on his head, and having fasted, may mark out the 
"boundary.” 0 Kdtydyana: — “ [In the case of] tracing a boundary, [in] 
r 80 undergoing the hosa ordeal (ordeal by holy water), and likewise [in] * 


1 Yir. 1. 139, p. 1 ; Kam. ; Mit. ch. ii., 1.68, p. 2. * Vir. 1. 139, p. 1. 

8 Madan refers this to damage done by a cow on a & raddha day, see Vir. 1. 139, p. 1. 

4 Kam. • c * 

® The Mit. (ch. ii., 1. 65, p. 1 ); and VIr. (1. 140, p. 1)* treat Samagrama at aa 
* adjective of Sdmanta , and interpret it as being equal in number from each village.. 

. • Vir. 1. 140, p. 1 ; Kara. ; Yya. M. 

♦ Mit. ch. ii., 1. 65, p. 2; Yir. 1. 141, p. l. ; Yya. M. 

® Yir. 1. 141, p, 1 } K*m* j*Vya. M. ’ 
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swearing by Holy feet, 1 the [visitation] of God or of the king is to be 
expected within three fortnights, one fortnight, and seven days [respec- 
tively]/* 2 * Manu [ch. viii., v. 257] : — i( Veracious witnesses who point 
out the true boundary in tho aforementioned [manner] are absolved 
from their sins, but such as declare falsely shall bo fined [eachj 
two hundred [p anas].” 5 Narada “ Now if tho Sdmantas [neigh- 
bouring villagers] should speak [what is] not true in pointing out a 
[contested] boundary, they should bo fined all separately by tho king 
in tho middling amercement/** Kjityilyana : — “If all of the several 
witnesses called do not R* ve a P r0 P er testimony from either fear or 10 
covetousness, they shall be fined in the highest amercement/* 5 Yaj- 
riavalkya [cli. ii., v. 153] : — “ In default of persons knowing, or of 
the [aforesaid] Quarks [of a boundary], tlio king should determine 
the. boundary/* 6 Manu [ch. viii., v. 265] : — u If tho boundary 
cannot be [otherwise] ascertained* a just king should himself 
* A assign tlie [contested] land to him to wham it would be most 
* serviceable. This is tho law/’ 7 The same [author] says : — 

“ The [particular] mode of enjoyment of a house and its doors, a market 
or the like, dating from tho date of [first] entry by the enjoyer, shall 
not bo disturbed/* 8 Katyfiyana also [says] : — “ The base of a wall, an 20 
aqueduct, a gallery, and lattices, and water-courses, and dwelling-house, 
should hot bo interfered with ; he who obstructs [these] shall, bo 
punished/* 9 Mehliald , base of a wall. 1J hr amah, passage for the exit 
of water. Nishhasa [is] according to Madana a resting plabe, made 
of wood or other material, not touching the ground, but built [project- 
ing] -out of a* house or the like. In gome copies the reading is 
DJi uma-ni shied sa [instead of bhmma-nishhasa~], in which case the mean- 
ing is a lattice or the like for letting out smoko. * By the term Adi (or 
the like) are meant the walls of other people and tho like. The same 
*[author] says : — “ After tlio date of [first] entry [or possession] such 30 
things are not at any time to bo made ; neither a lattice, nor a water- 
. course [running into another*s house] shall be made/* 10 Brihaspati : — 

" Never shall a necessary, a fire-place, or a pit or [a receptacle for] 
the throwing of unclean water from the mouth be made very near 

1 Of itfols ofBrahmanas, &c. 

* 11 Mit. ch. ii., 1. 66, p. 1 ; Vir. 1. 141, p. 1 Kam. ; Vya. M. 

. 4 Id. ♦ • 4 Mit. ch. ii., 1. 66, p. 1 ; Vir. 1. 141, p. 2 ; Vya. M. ‘ 

. • Mit. ch, ii., 1. 66, p. 1 ; Vir. 1. 141, p. 2 ; Vya. M. 0 Vir. 1. 142, p. 1 f Kam. 

7 Mit. ch. ii., 1.66, p. 2 ; Vir. 1. 142, p. 1 ; Kam. 

®Vir. 1/14& p. 2 5 Kam. ; Vya. M. The Vir., Kam., and M£dhava attribute this 40 

couplet to Bfihaspati, and moreover it does not occur in three different editions of 

M&ni> consulted. . ’ 

• Vir. 1. 142, p. i i Kam.f Vy*i, M. 


10 Vir. l.*143, p. 1; Kam. 
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the wall of another.” 1 Varchassthdnam is a privy; Atydrdt [means] in 
close contact. Kdtyiyana : — “ [Places] for [depositing] filth, urine, 
and for throwing water, a fire-place and a pit should be made at the 
distance of [not less than] two cubits from the wadis of other people.” 2 
Brihaspati: — “That [road] by which men and animals pajss and repass 
uninterrupted is called Samsarana or a high-way ; and [it] should not 
be obstructed by any one whatever.” 3 Ndrada: — “[No one] should 
obstruct a chatushpatha (a thoroughfare), a place [dedicated] to the 
gods, or the king's highway, by [making] there a place for filth, a pit, 

10 a drain [or aqueduct], and oave3 [of a house].” 1 Katydyana: — “That 
[road] by which all pass unobstructed at all times [of the day] is a 
chatushpatha (thoroughfare), and that which is open at stated times is 
called Baja marija (the king's way).” 5 Brihaspati: — “He who there 
intentionally places sweepings, 6 or makes a pit, or plants trees, or 
wilfully voids orduro, shall be fined in one mdshalca. 9 ' 7 Manu [ch. ix., 
v. 282] : — “He who shall void ordure on the king’s highway save under 
necessity, shall pay two kdrsha panas 8 and immediately remove the 
filth.” 9 Kdtydyana: — “He who defiles a pond, a garden, or holy 
waters, with ordure shall, after having removed the filth, pay the lowest 
20 fine.” 10 Yajnavalkya [ch. ii., v. 155] : — “For destroying boundary 
marks [of la^nds] , for encroaching beyond their boundaries of lands, 
and for usurping lands, the fine is the lowest, the highest, and the mid- 
dling [respectively] 1 1 Manu [ch. viii., v. 264] : — “ He who, by means 
of intimidation, shall usurp [possession of] a house, a tank, a garden, 
or a field, shall b^ liable to a fine of five hundred [panas], but only 
two hundred if he did it through ignorance.” 12 K&tyiyana : — “ The 
fruit and flowers of tr^es produced upon the boundary between two 
fields, should be declai’ed as joint property of the masters of the two 
fields.” 13 The same [author] says: — “But where the branches of 
80 trees growing in one man’s field, are spread over that of another, then 
he shall be considered as the owner in whoso field the trees stand.” 14 
Ydjnavalkya [ch. ii., v. 157] : — “ If a man without giving notice to the 
owner, set up an embankment round his [the owner's] field, the 
enjoyment of its profits is [the right] of tho owner, or on failure of 

I Vir. 1. 143, p. 1 5 Kam. 8 Id. 3 Vir. 1. 143, p. 1 ; Kam. ; Vya. M. , ' 

♦Id. 8 Vir. 1. 143, p. 1. 

6 The word is Sankara (sweepings) which is explained by the Vir to be the crowd- 
ing" of a road by carts, &c. (1. 1 41, p. 1). 

7 Vir. 1. 143, p. 1 $ Kam. 8 Amarakosa, Kanda ii , varga ix.,‘ v. 88 : a rupe*‘T\ 

40 9 Vir. 1. 143, p. 2 ; Kam . ; Vya. M. 10 Vir, 1. 143, p. 2 ; Kam. \ '/X 

II Vir. 1. 143, p. 2 ; Kam ; Kshetra in this verse is given as illustrative of a house. 

(See Mitakshara, ch. ii., 1. 66, p. 2.) 

18 Vir. 1. 143, p. 2 ; Vya. M. » 8 Vir. 1. 143, p. 2 5 Kam. ; Vya. M. 

14 Vir. 1. 144, p. 1 ; Vya. M. Vir. interprets the word sansthatah standing by the 
synonyme prarudhah (grown}, which makes the sense more definite. * % 
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him, of the king.” 1 The same [ch. ii., v. 150] : — “An embank- 
ment producing benefit should not be prohibited [by the owner* of the 
field] where the inconvenience is slight ; and [similarly] a well which 
occupies but little spade and supplies abundance of water." 2 Nanishe - 
dhyah (should not fye prohibited), should be repeated [in the latter 
hemistich]. N6rada also : — “ A reservoir in the middle of another 
man’s field should not be objected to, if the benefit is great and the 
damage small, [for] a profit is to«bo desired [even at the cost of a] 
trifling loss/’ 3 *Narada : — " If any one without asking the 
* /\ owner, repair a, reservoir built long before, but fallen into 10 
decay, he [the repairer] shall not enjoy the profits of it.” 4 ' 
Vydsa : — “ If any one having taken [£. e. rented] a field, shall neither 
till it # himself, Aor cause it to bo tilled, he shall be made to pay to the 
owner of that field its [possible] produce, and to the king a fine equal 
to its value.” 5 Sada [means] the possible outturn of the field. End 
of ‘ Boundary Disputes/ 

ABUSE. 

[ VdLpd rush yam.] 

Brihaspati : — “ That is called abusive language of the firsif (or lowest) 
degree, where without [the specific mention of] the individual, [general] 20 
defamation of or the attributing of a vice to one’s country, town, or 
family is made. [Accusation of] connexion with the sister or the mother 
or of a secondary sin is called the middle degree of # verbal abuse by 
those skilled in tho Sastras* Accusation .®f [using] forbidden food or 
drink, or charging with a primary 6 sin, or *the exposure of one’s 
weakest points, is termed abuse of the highest ‘degree/’ 7 Dravyam 
vina [means] mere mention made without reference to a particular thing 
or person. Abhighattanam [means] divulging. Yislinu: — “ For abuse 
of one [who is] of the same class, a man is to be fined twelve panas ” 8 

In another Smriti it is [laid down] : — “When two persons stand 30 
charged with [using] mutual abuse simultaneously commenced, and no 
difference is observable [in their respective guilt], the punishment of 
both is equal/’ 9 N&rada: — “He who commences an abusive [lan- 
guage] shall most certainly be held to be blameworthy ; he who [abuses] 

* Vir. 1. 144,«p. 1 ; Vy*. M. 7 Vir.l. 144, p. 1 ; Kara. _ 

* Vir. 1. 144, p. 1 ; Kam. ; Vya. M. # 

* Vir. 1. 144, p. 1 ; Mit. ch.ii., 1. 67 » p. 1 ; Kara . ; Vya. M. 

8 Vir. 1. 144, p. 2. 8 For the five kinds of primary sins see Manu ch. xi., v. 54. 

* Vir. 1. 148, p. 2; Vya. M. 

* Vir. 1. 149, p. 1 ; where this text is stated to apply, where there has been reciprocal 40 
abuse. 

9 Vir. 1. 145, p. 1 ; Vya. M , ; Vir. and M. attribute this couplet to Narada, 

r 
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in return is also guilty of improper conduct, but lie who first began 
receives heavier punishment.” 1 Manu [ch. viii., v. 267]: — “ One 
defaming a Brahmana shall, if ho be a Kshatriya, be fined a hun- 
dred panas ; if a Vaisya, a hundred and fifty or two hundred; 
and if a Stidra [he] shall bo liable to death.”**. Brihaspati : — “ The 
punishment of a Brahmana for giving abuse to a Kshatriya shall 
bo fifty panas; to a Vaisya twenty-five ; [and] if to a f Sudra, twelve 
and a lialf.” J With respect to a 'Sridra the same author [says]:— 
“ [A Sudra] who teaches [the ordinances of] religion by [citing] 
10 examples from the Vedas, or is a re viler of Brahmanas, shall be pun- 
ished by having his tongue cut out.”* Manu [ch. viii., v. 275] : — 
“ He who defames t liis mother, liis father, his wife, his brother, his 
father-in-law, and his preceptor, or who does not 1 make w$y for 
his preceptor, shall be fined a hundred panas”* Bhvata [means] 
tho elder brother, because of his mention along with the father 
and tho rest. According to the Mitaksliard [ch. ii., 1. 77, p. 1] and 
other [authorities], this punishment [would follow abuse] in tho case, 
of a mother and tho rest, even though they were guilty; and in the 
case of a wife, [only] if sho wore innocent. Ydjfiavalkya [ch. ii., 
20 vv. 208, 209] : — (( Let a fine to the amount of a hundred panas bo inflict- 
ed for abustf threatening injury to the arm, neck, oyes, or thigh ; and tho 
half of it for like abuse to the foot, nose, ears, the hand, or the like. 
If this [imprecatory threat] be uttered by a feeble person he should 
bo fined 'ten panas ; but if by one able [to carry the threat into execu- 
tion] ho should lie also required to give security for the safety of the 
person [threatened].” 6 The sarno [ch. ii., vv. 205, 211] : — “Any- 
one abusing another thus, f I shall have criminal connexion with thy 
sister or thy mother/* shall be made by the king to pay a fine of twenty- 
five [Pallas'], The highest fine shall be for him who abuses a Brahmana 
30 learned in the three Vedas, tho king or tho gods.” 7 ITarada : — “ A 
man calling a degraded man, degraded,* or a thief, [by the 
epithet of] thief, [commits] an offence, but if he falsely abuses 
them the offence shall be twice as great.” 0 Yajnavalkya [ch. ii., 
v. 204] : — “ He who by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and tho diseased, shall 


• Vir. 1. 145 p. 1 j Kara.; Vya. M.: Mit. ch. ii., 1. 78, p. 2. c f 

• Mil. ch. ii., 1. 78, p. 1 ; Vir. 1. 149, p. 1 ; Kam. Kulltika explains the term ^ 
to be a punishment in general, such as beating, and not necessarily death. 

3 Vir. 1. 149, p. 2 ; compare with this the text in Manu ch. viii., v. 268. 

40 4 Vir. 1. 149, p. 2. 3 Vir. 1. 149, p. 2 ; Mit. ch. ii., 1. 77, p. 1 ; Kam. ; Vya. M. 

0 Vir. 1. 149, p. 2; Kam. ; Vya. M. 7 Vir. 1. 150, p. 1 ; Kam- 

• Vir 1. 150, p. 1. * 
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be fined 12 bpanas.” 1 Usanas: — “He who confesses [that] ‘ such a 
thing was said by me through ignorance, or carelessness, etvy, or 
familiarity, I \vill not say so again , 9 should be fined half the [ordinary] 
amount.’* 2 End of < Abuse/ 


• ASSAULT. 

[ D Linda pa rushy a.] 

Ndrada : — “ Injury ir^flicted upon tho limbs 3 of another with the 
hand, foot, weapons, or the like, or by throwing ashes or the like, is 
called dandaparuslnja (assault).** 4 Brihaspati : — “The man who hav- 
ing received abiSse, returns abuse, or being* beaten, returns the blow ; 10 
or he who stripes one who does him wrong, does not commit an of- 
fence.** 5 * Katyayana: — Bhrigu has ordained that the highest punish- 
ment shall be inflicted for cutting off au ear, a nose, a thigh, the eyes, 
tongue, the penis, or a hand ; [that of] the middling degree for break- 
ing [or wounding] any one cf thom.* , ° Yajfiavalkya [ch. ii., vv« 
213, 214] : — “ A fine of ten pmytH is recorded [as] tho punishment 
for throwing ashes, mud, or dust on a person. Double that sum [is 
recorded] for throwing at him filth, 7 the heel, or the spfttle. This 
[holds, if tho offence be committed] against one of the same [class]. 
But [if tho offence be committed] against tho wife of another or against 20 
one of a higher class, [the fine shall bo] doubled; if against one of an 
inferior class, the fine shall ho half ; if committed thfough aberration 
of the intellect, drunkenness, or the like, ns> fine [shall be inflicted].** 8 

1 Vir 1. 148, p. 2. The compound is explained*by Vijndncsvara to mean 

thirteen panas and a half (see Mit. ch.’ ii., 1. 77, )>. 1). But for the grammatical in- 
accuracy involved in this interpretation, see VIr. 1. 11.9, p. 1. Besides the regular 
proportion which T2J bears to 25 would favour the interpretation adopted in the 
translation. 

2 Vir 1. 150, p. 2; Ram. 

5 Vir explains the word which primarily means body, to be (i m - 30 

moveable as well as moveablej; so that the injury referred to in this text would be 
injury to the body as well as to property. 

4 Mit. ch. ii., 1. 78, p. 2; Vir. 1. 145, p. 1 ; Kam. ; Vya. M. 

8 Vir. 1. 145, p. 2 ; Vjr. says it is not here meant that a rctorter commits no offence 
whatever, but that his offence is not so great as that of the aggressor. Narada’s text 
at p. 137, 1. 33 vPould justify this interpretation. 

8 Vir. 1. 146, p. 1. The first quarter of this text as cited by the Vir. is qTTO'TPW- 
This reading is preferable as being more grammatical, and as adding the lip to 
the list of limbs which it is an offence to injure. 

7 The word in the text is which is explained to be (tears, phlegm, 40 

Sic.) see Vir. 1. 145, p. 2. 

• Vir. 1. 145, p. 2 j Vya. Mb * 
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PdrshniJi [is] the hind part of the foot. K&tydyana : — “ The fine is 
declared to be fourfold when a vomit, or urine, or faeces, or the like, are 
thrown upon the lower extremities ; sixfold if [thrown] upon the middle 
of the body; but eightfold if upon the head Y6jnavalkya [ch. ii., 
v. 216]: — “For holding up [threateningly] a ^ hand qr a foot, the 
punishment shall be ten and twenty [panas respectively]. The 
middle scale of punishment is declared for all classes for mutual 
pointing of weapons.” 2 The same* [author says] [ch. ii., vv. 217, 
218] : — “ Tho [fine of] ten panas [shall be inflicted] for violent 
10 pulling of the foot, the hair, the clothes, or the hand [of another}; a 
hundred, for violently pulling a man caused to be tied in his clothes and 
trampling him under foot. The man who causes pain [to another] with 
a stick or the like, without shedding blood, shall be * fined thirty-two 
panas, double that sum il blood be shed.” 3 TidetyacU , (pain, &c.) 
The meaning is that a hundred [ [panas is the fine] for trampling 
a man under foot [after] having tied him in his clothes and pulled 
liim violently. The same [cli. ii., vv. 219, 215]: — “The middle fine 
[shall be imposed] for breaking a hand, a foot, or a tooth ; for tearing 
the ears or the nose; for laying open a sore, and likewise for beating 
20 one till he is almost dead. The limb with which any one, not himself a 
Brdhmana,* gives pain to a Brdhm ana, shall be cutoff. The lowest ‘ 
amercement is laid down [if the limb or weapon is only] raised; and 
half of it, if the Bralimana was touched [with the weapons].” 4 Manu 
[ch. viii.^ vv. 279, 280] “ With whatever limb a man of the lowest 

caste [i. e, a S£dra] shall assault or hurt one of a superior class, 
even that member of his ^shall bo cut ; so ordains Manu. He who 
raises his hand or a*staff [against another] shall be liable to have 
liis hand cut off.”^ Katydyana : — “Just as [different] fines are 
laid down for v&kparushya (abuse) according to the regular or inverse 
30 order of the classes, even so shall fines for assault be imposed accord- 
ing to the same scale.” 6 Vishnu : — “ Tho fine for evory one of many 
persons beating one* shall bo double of that declared [for a 
* 66 single offender].” 7 Katyayana : — “Just as fine is to be im- 
. posed in cases of injury to the organs of the body, so shall some- 
thing be paid [by the offender to tho injured] for appeasing [him] and 
for his cure [as may be fixed] by competent men.” Tushtikaram 
(agreeable), something giving satisfaction to the sufferer. Smmtihd- 
nam [is] the price of medicines and the like. Panditq ih [me^ns] by skilled ^ 

x Mit. ch ii., 1 79, p. 1 ; VIr. 1. 145, p. 2 ; Kara. ; Vya. M, 

40 1 Vir. 1. 146, p. 1 ; Kam. ; and Vya. M. 

8 Id. 4 Vir. 1. 146, pp. I and 2; Vya. M. 

8 Mit. ch. ii., 1. 79, p. 2; Vir. 1. 146, p. 2; Vya. M.; Kam. 

• Mit. ch. ii., 1. 80, p. 1 ; Vir 1. 146, p. 2 ; Kam. ; Vya. M. 

» Vir. 1. 147, p. 1. • 
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men. The' meaning is — what may be fixed by skilled persons should 
be paid [to the sufferer]. With reference to the beating and ^the like 
of animals, £ays Yajnavalkya [ch. ii., vv. 225, 226] : — “ Forgiving pain, 
drawing blood, cutting off the branches [as horns, &c.] or a limb, the 
fine shall be £rom two paiias upwards 1 in the case of minor quadrupeds. 
For cutting off their organs of generation and causing [their] death, the 
middle amercement shall be paid [in addition to] their value, A 
double punishment shall be imposed in the case of [similar injury to] 
superior animals.” 2 In respect of damage to trees [says] Manu [ch. 
viii,, v. 285 ]: — e< According to the uso and value of trees must a fine be 10 
imposed for destroying them ; this is an established rule.” 3 End of 
' Assault/ 


THEFT. 

[Steyam.~} 

Narada specifies three classes of things [which are] the subject of 
it. “ Earthen utensils, seats, bedsteads, [articles made of] bone, 
wood, or leather, grass, and the like, leguminous 4 grains, and 
cooked food are termed inferior articles. All but silken [kinds of] 
cloth, likewise all beasts except kine ; all metals 5 except gold, [and 
grain] like rice, barley, and the like, are termed articles of middling 20 
quality. Gold, precious stones, silken cloth, females, males, kine, 
elephants, horses, and [the wealth] of the gods, Br&hmana*s, and the 
king are to be understood articles of the best* quality.” 6 The 
same [author] here first enumerates op$n thieves [ i . e. cheats or im- 
postors ]: — “ Naigamas [traders], quack -doctors, assessors taking 
bribes, cheats, astrologers, prostitutes, artizaAs, forgers, and those 
who perform unlawful acts, [false] arbitrators, false witnesses, and 
likewise jugglers [living by fraud or deception] — these are open 
thieves.” 7 Similarly in another S mriti 8 [we find] “ open cheats, per- 
sons dealing in false weights and measures, those who take bribes, 30 
those who practise fraud, impostors, women of ill repute, forgers 

! Vijfi&nesvara states that this fine is always two pan as or some multiple of two (see 
Mit. ch. ii., 1. 80, p. 2.) 9 Vir. 1.‘ 147, p. 1 ; Kam. ; Vya. M. 

a Vir. 1. 147, p. 1 ; Kara. For a graduated scale of fines according as. the injury 
done is in respect of fruit trees, flower plants, creepers, grass, &c. see the text of 
Vishnu cited |jy Kullu^a in his commentary on v. 285, ch. viii. of Manu (1. 144, pp. 1 
and 2). , 

4 See Amara Kola, Kanda ii., Varga ix., v. 24, (p. 215,) where the different grains 
of this tribe are enumerated. 

8 The word used is loha , which means any metal in general, as well as iron ; but 40 
here it is used in its general sense. 

• Vir. 1. 150, p. 2 ; Kam. 7 Vir. 1. 151^p. 1 5 Kam. ; Vya. M, 

• This is from N&rada, tee Viramitrodaya, 1. 151, p. 1. ; Kam. 
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and fortune-tellers, — these and the like are to ,be known as 
open tlfeeves on earth . ,>l Brihaspati : — “ That seller who sells an 
article concealing its blemishes, adulterating it, or after* repairing it,' 
shall be required to give twice the quantity [to < the purchaser], and 
likewise pay a fine equal to the [value of the article]. That physician 
who although ignorant of medicine or mantras (incantations), or 
unacquainted with [the nature of] disease, yet takes moj?ey from the 
sick, shall bo punished as a thief. T{iose who play with false dice, pro- 
stitutes, those who appropriate the king’s dues, astrologers, and cheats 
10 are swindlers declared as deserving of punishment. Assessors pro- 
nouncing an unjust decision, also those who live by bribery, and those 
who cheat persons trusting them — all these should be banished. Those 
who do not understand the science of the stars, or [of} portents, and 
[yet] expound omens and the liko to mankind, shall by all means be 
chastised. Thoso who exhibit themselves [as religious mendicants] 
with a staff, deer’s skin, and tho liko, and murder mankind in that 
disguise, shall be whipped by the king’s people. Thoso who dexterously 
dress a thing of very small value into one of great price, and impose 
[thereby] upon tho ignorant, deserve to be punished in proportion 
20 to tho amount [gained by fraud], Thoso who make false gold, false 
gcms f false coral, and the like* shall bo required to give back 
* their prico to the buyer and pay a fine of double tho amount 
to the king. Arbitrators who become corrupt through favour, 
gain, or ather [motive], and witnesses who give false evidence, shall 
be compelled to pay a fine of double [tho amount in dispute].” 2 
Vy&sa : — “ Thoso who are found stealthily walking about at night, 
furnished with implements [of theft] and the like, and those whose 
place of abodo is not known, arc to be known as secret thieves.” 3 The 
same [author adds] : — C6 A pick-pocket, 4 a house-breaker, a highway 
30 man, a cut-purse, and a stealer of women, men, cattle, horses, and 
other animals aro declared the nine kinds of thieves.” 5 Sandhih (joint) 
is the [joint] of a wall, &c. Yajnavalkya [ch. ii.,v. 274] : — “The tongs 
*■ [i. e. tho forefinger and index] of the hands of the pick-pockets and 
eutpurses should be cut off [for the first offence] ; for the second offence 
they should be deprived of a hand or a foot.” 6 Sandansa [means] the 

* Vir. 1. 151, p. 2; Kara.; Yya. M. 

* Vir. 1. 151, p. 2 ; Vya. M. 3 Vir. 1. 151, p. 1 ; Kara. 

* The word used is which is explained by the Vir. tS mean ofle who seeing 

people off their guard cuts off their pockets, &c. see 1. 151, p. 1 ; and by the Mit. to 

40 mean a stealer of clothes (ch. ii.,1. 87, p. 2.) 

* Vir. 1. 151, p. 1 ; Kara.; Vya. M. 

* Vir. 1. 151, p. 1 ; Kam. The reading adopted by the Mit. and the Vir. in lieu of 

the last quarter of this text is which means ‘ deprived of one hand and 

one leg.' • 


143 


o. xvii, 5—7.] 

forefinger and thumb. Manu [ch. ix., v. 276] : — "The robbjrs who 
having broken a wall commit a robbery at night, shall have their hands 
cut off, and they should be impaled on a sharp stake by the king.” 1 
Brihaspati : — " So also shall highwaymen be hanged by the neck from 
a tree.*’ 2 " {The king] shall cause two fingers of a cut-purse to be cut 
off for the first offence; on a second conviction, one hand and one foot ; 
on the third, he would deserve capital punishment.” 3 4 An gull (two 
fingers) [meaning] the forefinger and the thumb. * Narada states a 
special rule in [regard] the flight of a thief taking the stolen property 
with him : — " A thief shall by every effort be seized by that [officer] 10 
within whoso district 5 * ho may have committed theft; unless a trace or 
foot-mark be carried out [of the district], he [L g. the village officer] 
shall i>e made tb pay the amount of the loss. Again, when the trace 
[of a thief] having left a certain district is found, but is not carried 
into another definite place, the sarnanias (neighbouring villagers), the 
mar g aphid (road-keepers), and dikpala (those guarding tho entrances) 
should bo made to pay the loss.” 0 Yajnavalkya also [ch. ii., v. 272] : — 

" The village shall pay when [the theft took place] within its limits, or 
that village to which the trace is carried. If [the theft bo committed] 
beyond one hrosa (two miles) [from any village], [the communities of] 20 
five surrounding villages or even of ten villages [shall pay].” 7 * 

On [the subject of] kidnapping women, Vydsa [says]: — "The 
woman-stealer shall be burnt on an iron bedstead with a fire »f grass ; 
tho man-stealer shall be set up where four roads meet after having his 
hands and feet cut off. * 0 Bi-iliaspati : — " Having cut off the nose of 
a stealer of kino and bound him, let them, plunge him into the 
water.” 9 Narada: — " [Confiscation of] tho whole property is [the pun- 
ishment] for tho kidnapper of a woman; death for that of a maiden ; so 
shall [tho whole property] be confiscated of those who carry off' horses, 
elephants, or motals ; as is ordained by Brihaspati.” 1 0 The word 30 
Sarvasva (whole property) is to bo repeated [in tho latter hemistich]. 
Vyasa: — "Lot them cut off with a sharp instrument half the foot of 


1 Mit. ch. ii., 1. 88, p. 2; Vir. 1. 151, p. 2 ; Kara. 

fl Vir. 1. 153, p. 1 ; Kam. ; ami Vya. M. 

3 Vir. 1. 152, p. 1 ; Mit. ch. ii., 1. 87, p. 2 ; Kara. ; and Vya. M. This text belongs 

to Manu (ch. ix.; v. 277), whose name has been omitted evidently through inadver- 
tence. * • 

4 The MSS. E and H have the following here in addition : — 5TRT:l 

( At their first offence, cut-purses will have their forefinger and thumb 

cut.) 40 

• The word used is (range). 


1 Kam. ; Vya. M. 

• Vir. 1. 152, p. 1. 


3 Kam. j Vya. M.; Mit. ch. ii., 1. 87, p. 1. 
3 Vir. 1. 152, f. 1 ; Kam. 

10 Vir. 1. 152, p. 1 ; Kam. 
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him wfyo carries off [common] animals/* Narada : — “ Let the pun- 
ishment for stealing animals of a superior kind be the highest fine; 
for stealing the middle class of animals the middling fme ; and for 
stealing mean animals the lowest fine/* 1 * * * Manu *[ch. viii., v. 320] : — 
(t Vadha (corporal punishment) [should be inflicted] on him who 
steals more than ten kumbhas * of grain; for [the theft of] less he 
shall be fined eleven times as much, and pay to the owner the amount 
of his property/* 5 One humbha is twenty pratsthas. The same 
[ch. viii., v. 323]: — “For stealing principal gems, the thief deserves 
10 capital punishment.”* Narada : — “ Capital ^punishment shall be 

inflicted for stealing more than a hundred [pieces] of gold and silver, 
or the like, valuable clothes and likewise all precious stones.” 5 
Manu [ch. viii., vv. 321, 322] : — “ The cutting of the hand is the 
punishment approved for those who steal more than fifty gold and 
silver [pieces] and the like, or valuable clothes ; for [stealing] less, 
the king shall impose a fine of eleven times the value/* 6 
* # Ydjnavalkya [ch. ii., v. 270] : — “ A Br&hmana [guilty of 
theft] should bo branded and banished from the kingdom.” 7 
Manu [ch. ix., v. 240] : — “[ Criminals of] the three first classes, 
20 if they perform expiation ordained by law, should not bo branded 
by the king on the forehead, but should be condemned to pay the 
highest fine/’ 0 Yajnavalkya also [ch. ii., v. 270] : — “ Having caused 
restitution of the stolen property, the king shall cause the thief to 
be punisfied by different modes of corporal punishment/* 9 Ndrada : — 
“ They who supply food and shelter to runaway thieves, and they who 
connive at their escape, though able [to arrest them] are also partici- 
pators in their guilt/* 10 . They aro also liable to the same fine. End 
of < Theft/ 


A HEINOUS OFFENCE. 

80 [ Sdhasa .] 

Its nature is [thus] declared by Ndrada : — “Whatever act is done 
by force, by ono inflamed by pride is denominated Sdhasa ; [for] Sahas 

1 Vir. 1. 152, p. 1 ; Kam. 

* KuUtika explains a «p*r to be a measure equal to 20 (see his commentary or 

this verse, Manu 1. 147, p. 1.) 

* Mit ch. ii., 1. 88, p. 1 ; Vir. 1. 15P, p. 1 ; Kam. ; Vya M. 

* Vir. 1. 152, p. 2 Kam. ; and Vya. M. 

6 M. 8 Mit. ch. ii., 1. 88, p. 2 ; Vir. 1. 152, p. 1 ; Kam. ; Vya. M. 

f Vir. 1. 152, p. 2-; Vya. !Sg. * Mit. ch. ii., 1. 87, p. 1 ; Vir. 152, p. 2; Vya. M. 

40 • Vir. 1. 152, p. 1 ; Kam. 10 Mit. ch. ii., 1. 81, p. 1 ; Vir. 1. 153, p. 1. . 
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here [means] force or strength.” 1 Brihaspati : — “ Manslaughter.jrobbery, 
assault on another man’s wife, and both species of pdrushya (assault) 
are the four kinds of Sahasa.” 2 Ubhayam [means] both; that is abuse 
and assault. Ndradi [says ] : — “ Destroying fruits, roots, water, and 
such other* things* and agricultural implements, throwing them 
away, treading thorn under foot, or the like, is declared to be 8&hasa 
of the lowest degree. [Misusing] in the above-mentioned way, 
clothes, animals, food, drink, anfl household utensils, is declared to 
be SAhasa of the middle degree. Homicide with poisons, weapons, or . 
the like, an indecent , assault on another man’s wife, and anything 10 
jeopardizing life is called Sahasa of the highest degree.” 5 Ydjnavalkya 
[ch. ii., v. 273] : — “ [The king] shall cause to be Jmpaled on a stake 
Ban<ligrdlia{ sacrilegious house-breakers), likewise those who steal horses 
and elephants, and also violent murderers.” 4 Brihaspati : — “ Having 
carefully ascertained who are notorious murderers, and likewise secret 
murderers, and having seized their effects, the king shall inflict death 
upon them by different modes of killing.” 5 The same : — “ When 
many persons filled with rage beat one single individual [to death], then 
he who strikes him on a vital part is declared to bo the Ghdtaka (mur- 
derer).” 6 Katydyana : — “ He who commences a sahasa , or aids it, so also 20 
he who points out the road, he who gives an asylum ’or furnishes 
weapons or food to evil-doers ) so even he who advises a battle ; 
he who sets [others] on destruction ; he who stands aloof \i. e. ren- 
ders no help to the sufferer in an affray] ; he who speaks ill [of the 
dead] ; he who approves [of the murderer’s action] ; dr he who possess- 
ing the power does not prevent the offence — all these are participators 
in the deed. [The king] shall inflict on thefo suitable punishment 
proportioned to the power [of each to suffer].” 1 ’ 

Ndrada lays down a special rule in regard to the punishment of a 
Brahmana : — “This is the law of punishment laid down for all without 30 
distinction save in the cash of a Brdhmana [offender deserving] death; 

* [because] a Brdhmana is [said to bo] not liable to undergo 
* capital punishment. His punishment shall be shaving of the 
head, banishment from the city, a brand of infamy on the forehead, 
and parading upon an ass.” 8 A Brdhmana, even though an atatayin (a 
felon), is not liable to death; because of the text of Sumantu [which 
says] : — “ There is no sin in putting to death persons guilty of felony, 

-• 

* Mit. ch. ii., 1. 81, p. 1 ; VIr. 1. 152, p. 2; Vya. M. 

* Vir. 1. 153, p. 1 ; Kam. ; Vya. M. 

» Mit. ch. ii., 1. 81, p. 1 ; Vir. 1. 153, p. 1 ; Kam. ; Vya. M. 

* Vir. 1. 152, p. 1 ; Kam. ; Vya. M. » Vir. 1. 154, p. 1 ; Kam. ; Vya. M. 

* Vir. 1. 164, p. 1 ; Kam. » Vir. 1. 15$, p. 1 ; Kam. j Vya. M. ‘ 

* Vir. 1. 163, p. 2 ; Kam.* 
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except tine and Brdhmanas.” 1 Kdty^yana: — “ According to Bhrigu, 
there shall be no capital punishment in the case of a felon of the highest 
class devoted to austerities and to reading the Vedas. Capital punish- 
ment is for sinners who are of a low class.”*** The same author 
declares who are felons : — “ He who [feloniously] uses a sword, 
poison, or fire ; also he who raises his hand in imprecation, and he 
who kills by incantations [such as are found in] the Atharvana [Veda], 
and also an informer to the king ; tine who [harasses] his wife by 
transgressing the law, who is diligent in picking out defects [of other 
10 people]; — all these persons and the like of thejn are to be known as 
felons.” 3 Vasishtha also [says ]: — “ An incendiary and a poisoner, 
one who [offensively] handles weapons, who robs [another of his] 
wealth, also he who steals [another’s] land or wife — these six are ata- 
tdyhis (felons). ”* * As for the text of Manu [which says, ch. viii., v. 
350]: — “ Let a man without hesitation slay a felon who assails him [with 
intent to murder], whether [he be] the preceptor, or young, or old, or 
a B rah m ana deeply versed in the scriptures” ; 5 and as for [the text of] 
Kdtyayana [which says] : — “ A felon coming with intent to take one’s 
life should be killed, oven though he [the felon] havo gone through 
20 the Vedas ; there will be no sin by that [act] of being the slayer of a 
Brdhmana.” 0 [The existence of the words] va and api [in the above 
two texts] shows that they relate to the slaying of all felons except Brdh- 
manas. The mention of a Br&hmana is [here] made to give force to the 
law by an extreme example. [This is explained] in the Mitdkshard [as 
follows] : — “ A fclbn even though a Brahmana is liable to be slain ; how 
' much more thou [is] any otli&r man ; ” 7 in accordance with [the follow- 
ing text of] Galava [which says] : — “ He who kills a learned BrShmana 
that feloniously attacks him with a raised weapon, does not become a 
Brdhmana’s murderer; did ho not kill him, ho would really bo guilty 
SO of a Brahmana’s murder;” 0 [and also] of tho [ text of] Brihaspati 
[which says] : — “ lie who kills a [ Brahma »<*] felon vorsed in the Vedas, 
and como of a good family, does not commit a Brahmana’s murder ; 
did lie not kill him, he would be guilty of a Brdhmana’s murder.” [The 
following] is tho conclusion [drawn from the above by] the [Smriti] 
Chandrikd [on this subject] : — -‘A Brahmana felon coming to kill another 
is by all means to be slain. A Brdhmana [however] who seizes the 
land or wife or any other thing of another, [and is so far a felon,] is not 
to be killed ; while Kshatriyas and persons of the other classes in simi- 

* Mit. ch. ii., 1. 10, p. 1 ; Vir. 1. 7, p. 2. * Vir. 1. 8, p. 1. 

3 Mit. ch. ii., 1. 10, p. 2 ; Vir. 1. 6, p. 2. 

* Id. • 8 Vir. 1. 6, p. 2. ; Mit. ch. ii., 1. 10, p, \ j Kto. 

3 Mit. ch, ii., 1. 10, p. 1 ; ¥ir. I. 6, p. 2; Kam. 

1 Mit. ch. ii., 1. 10, p. 1, * Kam, 
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lar cases are to be killed/ This is correct ; because the [preceding] 
texts from Manu, Kdty6yana, G61ava, and Brihaspati having reference 
to a particular felon [viz.., one who is] intent upon killing, it is 
proper to take them? as exceptions to the [aforesaid] general texts 
of Sumantu* and Katydyana [in regard to a felon]. As for the 
[following] text of Brihaspati : — “ He who will not kill a felon of the 
highest classy, who performs austere acts of devotion and reads the 
Vedas, though deserving death, shall obtain the merit of [the per- 
formance of] a horse sacrifice ;” 1 this [text] too has reference to a 
felon other than one intent upon killing tho killer. Besides [by the 10 
text], “ an excellent Brdhmana acting feloniously should not be killed 
[even] in a just fight;” 2 tho slaying of a Brahmana felon intent upon 
killing is forbidden in the Kali ago. This prohibition in tho Kali age 
would be unmeaning, if it [ i . e. tho slaying of a Brahmana felon] was not 
enjoined by law. Moreover, all works [on Dharmasastra] declare all pro- 
hibitions in the Kali age to refer to acts [specifically] enjoined, [so as to 
give] the word Dharma (commandment) its proper meaning in [the text] 

“ The wise declare these Dluirmas (commandments) to bo inapplicable in 
the Kali age/’ 3 * * * Therefore in this Kali age a Brahmana feloniously 

seeking the life of another* is not to be killed [by that other] . 20 
* ^ In other ages, however, he was indeed [liable] to bo killed. A 
Brahmana felon other [than one intent upon killing] is exempt 
from death in all ages ; while felons of the Kshatriya and other classes 
are in all ages liable to be killed. This is the bare outline 11 [of the 
subject]. t 

Brihaspati declares the punishment for stealing articles of low, 
middling and great value thus: — “One destroying or carrying off 
implements of husbandry, or dowers, roots, or fruits, shall be fined a 
hundred or more panas according to his offence. In like manner, 
one destroying or stealing [inferior] animals, cloths, grain, liquids, 30 
and household utensils, shall bo fined not less than two hundred panas. 

[In the case of] women, men, kine, gold, gems, and the property of 
the gods, of Br&hmanas, and of females [and other] costly things, the 
fine shall be equal to the value of the property stolen or destroyed. 

Or double the amount may be imposed by kings according to the 
[status of] the thief; or the thief may be [even] put to death with a 
view to the prevention of a recurrence [of the offence].” 4, Yausheyam 

> ♦ * . 

1 Vir. 1. 8, p. 2 ; Kam. 

".Nimayasindhu, first half, Parichchheda iii.» 1. 62, p. 2, where it is said that He- 

m6dri quotes this passage from Agnipur£na. 

* Nirnayasindhu, first half, Parichchheda iii , 1. 62, p. 2, where this line is attributed 

to Brihiann&rada ; Dharm&bdhis&ra Parichchheda iii., first jjalf, l. 62, p. 1. 40 

* Vya. M. \ Ram. * 
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is Stvicftianam [woman’s property"]. Va means eva (by all means). > 
According to Madana, looking to the proper meaning of the words r 
Vindsayan (destroying) and hartd (robber), the [above] text 
belongs to the subject of Sdhaxa (heinous offences) [and not to steya 
(theft)]. 

Y&jnavalkya lays down the punishment for one who procures the com- 
mission of a heinous offence [ch. ii.^ v. 231 ]: — “ He who causes the 
commission of a Sdhaxa (a heinous offence) shall bo made to pay 
a double fine ; and he who does the same by saying, ‘ 1 will give [such 
10 a reward ]/ shall be made to pay quadruple thtf amount.” 1 Dvaigun- 
yam (double), or chdiurgunam (quadruple,) means double or quadruple 
ofthe fine imposed on the actual offender. Manu lays down the punish- 
ment for him who by force enjoys a virtuous Br&hmana woman [ch r . viii., 
v. 378] : — “ A Brdhmana who enjoys a guarded Brahmana woman by 
force shall be fined a thousand [yunati],” 2 But if the crime be com- 
mitted against such a woman by a man of tlio Kshatriya or other 
class, Brihaspati [says] : — “ The king should seize the whole of the 
property of one who enjoys by force [a woman], and having cut off 
his penis and scrotum cause him to be carried about upon an ass/’ 5 
20 Kdmayvt [means] shall have connexion with the lawful wife of another. 
Katydyana imposes the following punishment for forcible enjoyment of 
a married woman of the same class by persons of the Kshatriya, the 
Anuloma (offspring of a mother married to a man of a higher class) and 
the Pratiloma (offspring of a mother married to a man of a lower class) 
classes : — “ When a man has forcibly obtained enjoyment of a woman, 
capital punishmont is to be inflicted in that case as it is a transgression 
of duty/’ 4 ' The same:— “ A woman who has been enjoyed against 
her will should be kept in the house, with her person in a sloven- 
ly state sleeping on the ground, and furnished only with a mere 
80 morsel [J. e. bare maintenance]/’ 5 The same : — “ She who has been 
enjoyed by a man of a low class is to be put away or to suffer death/’ 
Her death is to be understood in the case of her [previous] consent 
[to the guilty act], Narada thus declares the punishment of ‘ Sahasa 
of tho lowest, the middling, and the highest degree : — “The punish-- 
ment for it must be in proportion to the crime. For [a crime of] the 
lowest degree, not less than a hundred [panas]; for one of the mid- 
dling degree, not less than five hundred as declared bj those versed 1 
in the law; for Sahasa of tho highest grade, the punishment x 
is declared to be not less than a thousand [punas]. Capital punish- 

40 1 Vlr. 1. 153, p. 2; Vya. M. ; Kam. 

• Mit. ch* ii., 1. 90, p. I ; Vir. 1. 155, p. 2 ; Kain. 

a Vir. 1. 154, p. 2 ; Vya.dM j Kara. 

• Kam. 


* Vir ; l. 154, p. 2 ; Kam. ; Vya. M. 
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ment, confiscation of everything (belonging to the criminal)^ banish- 
ment from the city, branding,, amputation of [the offending] limbs — 
these are the punishments declared for the highest degree of Sahasa.” 1 
The command for inflicting capital punishment, mutilation, and the 
other punishments, however, [is given] to the king and to no other ; 
since to him alone pertains the right of inflicting punishment. End of 
Sahasa (a Heinous Offence). 


ADULTERY. 

> 

[ *S tri’S an gra h an a . ] 

The punishment for forcible enjoyment of another man’s wife being 10 
a [species of] sahasa [a heinous offence] has already been declared. 

As regards the fraudulent enjoyment of another’s wife of the same 
class, Brihaspati says : — IC If a man by fraud enjoy [a woman], his 
punishment shall be the confiscation of his all, and afterwards banish- 
ment from the city with a brand of the pudendum muliehre * 

* ^ [on his body].” 2 Sarvaharah [is] that [punishment] which 
takes away the whole property. This punishment [applies in 
the case] of a woman of an equal class. In the case of onq of a lower 
[class], the [punishment] is half of this, and of one of a higher [class], J 
death. For, the same author [says] : — “ The half of that punishment 20 
[which is to be] inflicted [for connexion] with a woman of an equal class 
is imposed in the case of a woman of a lower class. ^But for connexion 
with a woman of a higher class the punishment of the man is death.” 

The same [author] lays down the punishments £or the lowest, middling, 
and the highest [kinds of] adultery : — “ The punishment in each of those 
three cases is respectively the lowest, the middling, and the highest 
fine. For forcible enjoyment in secret, even a greater [punishment may 
be inflicted].” 3 Manu lays down the punishment for a vagabond who 
converses with the wife of another man [ch. viii., v. 351]: — “A man 
before noted for vice who converses in secret with the wife of another 30 
shall pay the lowest amercement.” 4 ' Ydjnavalkya imposes the follow- 
ing punishment for conversation between a man and woman who have 
been both forbidden by their fathers or other [relatives] [ch. ii., v. 
285] : — “ A woman [erring after] being forbidden should be fined one 
hundred [.pacts'], and a man [under similar circumstances], two hun- 
dred ; where the prohibition [has been laid] on both, their punishment 
is the same as [that] for adultery.” 5 The first distitch has reference 
to prohibition [laid on] either of the parties [only] ; the last, to a [pro- 

1 Mit. cb. ii., 1. 81, p. 1 ; Vir. 1. 153, p. 1. • Vir. 1. 155, p. 1. 

• Vir. 1. 155, p. 2. ® 4 Vir. 1. 156, p. 1 ;*Kam. 


• Id. 40 
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hibition] laid on both. Yajnavalkya declares the punishment for inter- 
course brought about through the [mutual] desire of both [ch. ii., v. 
286] : — “ [For intercourse with one] of an equal class thd highest fine 
may be imposed; [with a woman] of a lower class, the middling [fine] ; 
and [with one] of a higher class, death [in the case] of t]ie man, and 
the lopping of ears or other [limbs] [in tho case] of the woman." 1 
Kdtydyana : — " In [the case of] all offences the woman shall pay half 
of the pecuniary fine which is laid dawn for a man. Where death [is 
ordained] for a man, a woman shall be mutilated.” 2 With regard to 
10 intercourse with a Brdhmana woman of loose life, Manu [says] [ch. 
viii., v. 378] : — “ For intercourse with a willing woman, the fine shall 
be five hundred [panels']? 3 * This relates to a woman of an equal class. 
On intercourse with women of a lower class and loose morals, the same 
[author says] [ch. viii., v. 385] : — “ A Brahmana shall bo fined five 
hundred [frtwa-,s] for intercourse with an unguarded woman of the Vaisya, 
Kshatriya or Sudra class, and one thousand for [intercourse] with 
a woman of the tribe of Antyaja As for [the text of] Manu 
[ch. viii., v. 383] : — %t A Brdhmana having intercourse with a guarded 
woman [of the] two [classes, viz., Kshatriya or Vaisya] shall be 
20 fined one thousand [yanas]”* it refers to a virtuous woman. Manu 
declares thev* punishment of a Sudra for intercourse with a woman 
of a higher class [ch. viii., v. 374 ]: — “ A Sudra having intercourse 
with a woman of a twico-born class, whether guarded or unguarded, 
shall lose*ilie part [offending], and [further] his whole wealth when [she 
is] unguarded, an$ everything [including his life] when [she is] guard- 
ed.” 6 The meaning is : — A Sudra having criminal intercourse with 
an unguarded woman o&a twice-born class, shall havo his offending part 
cutoff, and all his property confiscated ; and when [she is] guarded he 
deserves tho confiscation ofliis property and death. Gautama : — “ For 
30 adultery with the wife of the preceptor, the man's offending part shall 
be taken away, and all his property confiscated ; [and] if the woman be 
guarded, let him further suffer death.” Manu [ch. viii., v. 376] : — "But 
if a Vaisya or Kshatriya have intercourse with a Brahmana woman who 
is unguarded, the Vaisya shall be fined five hundred [ panas ] and the 
Kshatriya a thousand.” 7 The same [ch. viii., v. 377] : — " Both of them, 
however, if they commit that offence with a Brdhmana woman who is . 
guarded shall be punished like Stidras, or be burnt in a fire of dry grass 

-~i 5 

1 Vir 1* 155, p. 2 t Kam. ; Vya. M. Vijndne^vara refers this text to the case of a. # 
forcible connexion. Nilakantha in referring it to a connexion with consent is support- 
40 ed by the Vir. 9 Vir. 1. 155, p. 2. 

• Vir. 1. 165, p. 2 ; Kam. 4 Kam. 

8 Vir. 1. 155, p. 2 ; Kam. ; Vya. M. 6 Vir. 1. 156, p. 1 ; Kam. 

» Mit. ch. ii., 1. 80, p. 2 ; V&. 1. 156, p. 1 ; Vya. M. .« 
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or reeds/ 1 1 The same [ch. viii., v. 382] : — If a Vaisyd have criminal in* 
tercourse with a guarded woman of the Kshatriya class, or a Kshatriya 
with fa similar] one of the Vaisya class,* they both deserve the 
* ^8 same punishment as in the case of an unguarded Brdhmana 
womar/^ The meaning is :• — [The fine is the] same as that 
which is imposed for connexion with an unguarded Brdhmana woman. 
Vasishtha : — “• If a Kshatriya have intercourse with a Brdhmana woman, 
he should be tied with a bundle of dong grass and thrown into the fire; 
the same [should be done] if a Vaisya have sexual intercourse with a 
Kshatriya woman ; and likewise if a Siidra [commit the crime] with a 10 
woman of the Kshatriya or of the Vaisya class/* 1 * 3 Ndrada: — “He 
who has criminal connexion with any one of [the following] women, 
[namely,] the toother, the mother’s sister, the mother-in-law, the 
mother’s brother’s wife, the father’s sister, the wives of a father’s bro- 
ther, a friend, and a pupil ; a sister, her [i. e. sister’s] friend, a 
daughter-in-law, a daughter, and the wife of tho preceptor, every 
woman descended from tho same family, any woman who has sought 
[the man’s] protection, the king’s wife, a pmvrcijitd (a female de- 
votee), the [man’s] nurse, a virtuous woman, and a woman of the 
highest class, is said to be a gurutalpagci (a violator of his religious 20 
preceptor’s bed). No punishment save that of cutting ofl> his secret 
parts is laid down for such a crime.” 4 ’ Ydjnavalkya also [ch. iii., vv. 
232, 233] : — “ A man who has connexion with his father’s sister or his 
mother’s sister, or with his mother’s brother’s wife, and also frith his 
[own] daughter-in-law, with his step-mother, his si«ter, so also with 
his preceptor’s daughter, or his preceptor’s wife, or with his own 
daughter,’ is a garutaJpaga (tho violator of* his preceptor’s bed) ; 
his privy parts being cut off, capital punishment- should be inflicted 
on him, and the same for the woman, if she were consenting 
to the act/’ 5 This punishment however is not to be inflicted on SO 
Brahdmanas ; for among the texts of Brihaspati referring to 
Brdhmanas, we .find: — “One [Brahmana] who has been guilty 
of committing adultery with another man’s wife should be punished 
by painful brands and banished. One, not a Brdhmana, doing 
the same guilty act, deserves any punishment up to death.” Sankha 
and Likhita say : — “ With whatever member any particular offence is 
committed, that very member should be cut off except [in the case of] 
a Brdhmana.” YdjQavalkya declares the punishment of a Brdhmana 

1 Mit. ch. ii., 1. 90, p. 2 ; Vir. 1. 155, p. 2; Kam. ; and Vya. M. Sec Kulltika’s com- 40 

inents on this verse. 

• Vir. 1. 156, p. 1 ; Kam. ; Vya. M. » Kam. 

• Mit. ch. ii., 1. 90, pp. 1, 2; Vir 1. 156, p. 2 ; Kam ; Vya. M. 

• Kam. Vya. M. * * 
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havings connexion with a female slave or the like tch. ii., v. 290^ 

“ A man [having intercourse] with an avaruddhd (protected female 
slave) and Bhujiskya (another's mistress), shall be required to pay a 
fine of fifty panas, even though intercourse withHhem be [in other re- 
spects] permissible.” 1 Avaruddhah [means’] female slave? forbidden by 
their master to have intercourse with other men. N&rada: — “An un- 
chaste [married] woman [who is] not [of the] Br&hmana [class], or a 
professional prostitute, a female slaVe, who has left the family [protec- 
tion], may be carnally known by a man of the same or a higher class ; 
10 [but] not by a man of a lower class. But ,if such women be the 
kept mistresses [of some persons], the offence [of approaching 
them] would be that [of approaching] another man's lawful wife.'* 2 
The word Abrdhmani [in the text] is an adjective qualifying the 
word Sv air ini. Svairini [means] an unchaste woman [who is her] 
own mistress. Nishlcdsini [moans] an unchaste woman who has left 
the family. Y&jnavalkya [ch. ii., v. 274] : — “If a man have connexion 
with an Antya woman ho should bo branded with an obscene mark, 
and banished. If a Sudra [act in such a manner], he is similarly liable to 
be branded. But if an Antya have connexion with a woman of any of 
20 the four classes of Aryas, he shall be put to death.'* 3 The punishment 
for an indecent assault committed by a woman is thus declared by 
Ndrada : — “ That female who going to a [man’s] house, excites him by 
tickling him or the like, and so causes him to have intercourse with 
her, shohld be punished, as declared [by sages], in half the fine pre- 
scribed for a ma& [guilty of like Conduct].” 4 

Yama prescribes the punishment for women of the Brahmana and 
other classes who have criminal connexion with a Sudra or the like. 
“ A Brahmana woman who, overpowered by desire, seeks [the com- 
pany] of a Vrisliala , should be caused by the king to be devoured by 
80 dogs at the place of the executioners. A Brdhmana woman who has in- 
tercourse with a Vaisya, or even a Kshatriya, shall have her head shaved, 
and shall be carried about upon an ass." 5 Vrishala [means] a Sddra, 
V adhyag lid ti nah [means] executioners ; at their place [the execution 
is to take place]. This punishment, according to the Chandrikd, is for 
excessive attachment [to the paramour]. Yajnavalkya points out the 
means of determining [the act of adultery] (ch. ii., v. 283) : — “A man. 
should be caught in the very act of adultery ; or while holding each 
other's hair, or by other signs of excitement, ofr by th€ admission of 
both/' 6 From the expression dvayoh (of both) there is no proof, of 

40 1 Vir. 1. 156, p. 2; Kara. ; Vya. M. 

• Mit rh. ii., 1. 91, p. 2 ; Vir. 1. 156, p. 2 ; Kara. 5 Vya. M. 

• Vir. 1. 157. p. 1. * Vir. 1. 167, p. 2; Kara. 

• * 4 V£r. 1. 155, r . 1 ; Kam. ; Vya. Ifif. 
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adultery upon the confession of one only. As regards slander says 
Y6jnavalkya [ch. ii., v. 289] : — r< He who utters a [true] slander 
against an [unmarried] woman shall pay a hundred ( panas ), but for a 
false accusation [he fe’hall pay] two hundred. For connexion with a beast 
he shall bo .made ip pay a hundred, and the middling fine for con- 
nexion with a distressed woman or a cow.’* 1 * Moreover [ch.Ji., v. 
293] : — “ If«a man have intercourse with a woman in an improper part, 
or make water, or void excretion [before women], he shall bo fined 
twenty-four panes;* so also he who has connexion with a female 
* devotee.”- Dfyiam [means] distressed, even one’s own wife. 10 
Tho meaning of ahhimehatah (of one making water) is that of 
him who shall perform his evacuations or tho \ike before a woman. 
End of ' Adultery.’ 


DUTIES OF MAN AND WIFE. 

( 8 tri - pun - dh ar m ah . ) 

Now the punishment for a husband who abandons a virtuous wife, is 
thus declared : — “ The husband who abandons a wife that is obedient, not 
evil-tongued, dexterous [at her duties], virtuous and devoted to her 
husband, 3 * shall be restrained with a fine by the king.” 1 ’Yajnavalkya i 
[ch. i., v. 76]: — “ He who deserts a wife [that is] obedient to his 20 
commands, diligent [at her duties], mother of an excellent son, and 
speaking kindly, shall be compelled to pay the third part [of his wealth 
to her]; or if poor, to provide maintenance for Tier.” 5 The same 
author says with respect to a wifo [ch. i., v. 77] : — “ Wives should do 
the bidding of their husbands. This is tho. Highest duty of a wife. 
Even if he be tainted with a primary sin, yet let her wait until he be 
purified ” End of ‘ Duties of Man and Wife/ 


GAMBLING AND PRIZE-FIGHTING. 

(Dyutasamdhvayau.) 

Ydjnavalkya [ch. ii., v. 201] : — “ [Payment of] that which has been 30 
won publicly in an assembly of gamesters in the presence of the master 
of a gaming house, and when the king's share has been paid, shall be en- 
forced, but not otherwise." 6 Frasiddhe [means] not in secret. Dhdrta- 
mandale [means] ink gaming house. Sabhikah [means] a superinten- 

1 Vir. 1. 157, p. I ; Kam.; Vya. M. 8 Vir 1. 157, p. 2 ; Kam. ; Vya. M. 

8 Vir. here reads prajdoat'tm (with issue) instead of pativratdm (devoted to her 

husband) (1. 159, p. 2). 

* Vir. 1. 159, p. 2 ; Kam. ; Vya. M. where this text is #tributed to Narada. 

8 Vir. 1. 159, p. 2 ; Vya. M. 8 Vir 1. 224. p. 1 ; Kam. and Vya. M. 
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dent of gambling appointed by the king. . The meaning is that the king 
should cause to be paid whatever was won under the [just mentioned] 
circumstances, and nothing else. The same [author] lays down the 
punishment for one guilty of fraud in gambling [oil. ii.* v. 202] : — “ A 
man who plays with false dice or by deceit, shall bo branded* and banish- 
ed by the king/’ 1 UpadJrih means] fraud. Manu declares the punish- 
ment for gambling without permission from the king [ch. i£., v. 221] : — 
" The king should punish all those who [themselves] gamble or cause 
[others] to gamble whether with inanimate or animate things, and tlio 
10 Sudras who adopt the marks of the twice-bornr” 2 Dvijaiingam (the 
marks of the twice-born) is [wearing] the sacred thread, reading the 
Vedas, or the like. Yajflavalkya thus declares tlio law of gambling 
(chjuta) to apply to prize-fights [ch. ii., v. 203] : — “°riiis very law 
should be understood to apply in the case of Samahvaya (prize-fight- 
ing.)” 5 The [term] prani-Jyuta (gambling with animals) is an 
adjective qualifying Samahvaya, and means the same thing. End of 
4 Gambling and Prize-fighting/ 


MISCELLANEOUS. 

< ° (Trakiniakam.) 

20 Yajnavalkya [ch. ii., vv. 205 and 290] : — “ lie who either omits or 
adds anything in writing to the king’s edicts, or ho who allows an 
adulterer or a thief to escape [shall suffer] the highest amercement. 4 IIo 
who defiles a Rrahmana, a Ksliatriya, a Vaisya, or a Sudra by feeding 
him with things not fit to bo eaten,* shall he [respectively] 
* amerced with fine tov the highest, the middling, and the lowest 
Sahasa (a heinous offence) and [half of the last].” Abhakshyam 
(things not fit to be tasted), i.c. intoxicating liquors, urine, fa?ces, and 
the like. The same [ch. ii., v. 297]: — “He who deals in false gold 
[as pure], and he who sells unclean meat, should be maimed and com- 
30 polled to pay the fine for tho highest sahasa (heinous offence).” 
Vutuunsam (uuclean meat) [as] the flesh of cows and the like. Accord- 
ing to the Mitakslmra, [ch. ii., 1. 93, p. 1] by tho use of the particle 
cha (and), mutilation is also [intended]. Also [ch. ii., v. 300]: — “ The 
master of any animals whether possessed of teeth or horns, who, having 
the power, still fails to relieve [any one in pain from it when attacked], 
shall b^ fined in the lowest amercement, and in double [tlianfc amount] if 
the sufferer likowise cry out [for helpj beforehand.” Vi kr os ah [means] 
crying out. Manu [ch. viii., vv. 296, 297, and 298] : — t( For killing a 
man, a fine equal to that for theft shall be instantly imposed, half that 


40 1 Vir. 1. 224, p. 2; Vya. 

a Id. 


* Vir. 1. 224, p. 2 ; Kam. and Vya. M. 

* Viv. 1. 225. p. 1 ; Kam. nnd Vya. M. 
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amount for largo animals sucli as a bull or cow, an elephant? a camel, 
a horse, and the like; for killing very small animals, the fine shall be 
two hundred [pana.s], and fifty for handsome quadrupeds or birds. 

For an ass, a goat, Or a sheep, the fine shall be five mashakcis; and one 
m a fih aka fov killing a dog or a boar.” This fine must be understood 
to be over and above the payment of the value of the [animal] killed. 
Yajna valley a* [cli. ii., vv. 301, 302] : — “ He who charges a gallant as a 
thief, shall bo made to pay fiv^ hundred [pan ax'] as a punishment. - 
For him who taking money [from an offender] lets him go, eight 
times its amount is qrdained [as the fine].” Upujivya means having 10 
received. “ The king should banish, after cutting out his tongue, that 
man who imprecates evil against him, who calumniates him, or who 
divulges his Svierct counsels.” Anifthttun [means imprecates] his death, 
or the like. Alcrosa (abuse) [such as] saying, f May thy reign not 
last*, or the like. Manu [cli. ix., v. 275] : — Men who rob the king's 
treasure or [obstinately] oppose his commands, and those who help 
his enemies, shall be punished by various modes of punishment.” 1 
Y^jriavalkya [cli. ii., v. 303] : — “ The punishment of him, who sells 
what was on a dead body, and likewise of him who strikes his precep- 
tor, and of him who seats himself in the king's carriage or throne, is the 20 
highest amercement (n/tama Sdhasa).” Mritangalagnam jjhneans] what 
is on a dead body [such as] the clothes of the dead or the like. The 
same [eh. ii., v. 304] : — “The punishment of him who puts out both 
eyes [of another], who performs acts forbidden by the kin£, or who 
being a Sridra lives as a Br&limana, shall be eight hundred (yanas,)** 2 
The meaning is [the punishment abovemen tioned is] for him who puts 
out both the eyes [of another], for him who cLtcs an act prohibited by 
the king, and for a Siidra who lives by the profession of a Bi’ukmana. 
According to the Mitaksara [ch. ii., 1. 94, p. 1], which quotes another 
Smriti: — “If he [£. e, the Siidra] assumes the sacred thread for taking 30 
food at a Srdddlm, he shall have a lino resembling the sacred thread 
imprinted [on his body] with a red-hot rod.” 

The same author propounds the punishment for those who make 
unjust decisions [ch. ii., 305, 306] : — “ An unjust decision should be 
revised by the king and the sabhyax (assessors), together with the 
person in whose favour it was given should be fined in twice the 
amount [in dispute]. If a man, though he have justly lost his cause, 
thinks, r I am not [justly] conquered/ and again come into court, he 
when again nonsuited shall be made to pay a double fine/' 3 • 

Here [i. e. in this work], where mere number is mentioned without 40 
the object [to which it refers], it must be understood to refer to j panas. 

1 Vir. 1. 255, p. 2 ; Kam ; Vya. M. The fourth quarter of this text as quoted by 
the Viramitrodaya is (have his whole property confiscated). 

* Kam. and Vya. M. # 3 Kam. 
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The pam is a copper piece equal in weight to the Karsha [of 16 mdshas\ 
from this verse in the dictionary, “ A pana is made of copper of the 
Karsha [weight]/’ 1 A Karsha is the fourth of a pala. And a pana is 
thus defined by Bhdskardcharya, — “ A Kahint is tfwico ten Kauris, and 
four Kdkinis make a pana.” 2 # < 

Now, as regards the Utiamasdhasa (highest fine)and other fines: — “The 
Utiamasdhasa( the highest fine) is a fine of one thousand andoighty panas ; 
the madliyama sdhasa (middling fine) is pronounced to bo half ofit,and 
the half of that [again] is declared the atlhama sahasa (the lowest)/' 
10 Moreover, if in any of the aforementioned crimes, Repression is not attain- 
able by fines regulated after the above specified scale, even a greater 
fine may bo imposed., For, says Apastamba : — “ Banda (punishment) 
is so called because it represses [a culprit] ; therefore thkse unrepressed 
by the [fine already inflicted] should be brought into subjection/' 

Again, Ndrada points out some exceptions in the punishment of con- 
fiscation of a man's all : — “Even when confiscation of all that a criminal 
possesses is enjoined, it is not fit that the king should take away his 
weapons, if a soldier, the beasts of burden or other (conveyance) of those 
who subsist by carrying for hire ; the ornaments of professional pro- 
20 stitutes; the musical instruments of musicians, or those imple- 

* ^ month by which artizans subsist ; in short, anything* by which 
any person gains his livelihood/’ 3 

Ydjnavalkya [cli. ii., v. 307] declares what is to bo done with a fine 
levied unjustly : — “ What has been obtained through injustice by the 
king as a fine, slnfuld be devoted by him to Varuna, and given with his 
own hands to Brahmanas on«,bcing increased thirty-fold. The mean- 
ing is, c lot him give thirty times as much to Brahmanas, having vowed 
it to Varuna under a ritual/ End of the t Miscellaneous.’ 

In the middle regions, famed for [good] acts, in tho vicinity of 
30 the auspicious confluence of the Charmanvati and the Yamund, 
[stands] the famous city of Bhard, whereof tho [reigning] king is 
Bliagavantadeva, devoted to the lotus-eyed [i. e. God]. 

Thus ends the Vyavahdra Maydkha (tho ray relating to municipal 
law) of tho Bhagavadbhdskara (the sun) composed by Bhatta Nila- 
kantlia, son of Sankarabhatta, who was the jewel of learned men, the 
head of those who have travelled over the Mlmdnsa [ocean] from one 
end fcrtho other, and son of the learned Bhatta Ndrdyana, the preceptor 
of the whole world, [compiled] under the orders of Sri Bhagavantadeva, 
who is the lord of kings, and an ornament of the progeny of Sagara. 


9 Lildvatl, v. 2. 


40 1 Amarakosd, Kdnda ii., Varga ix., v, $8. 

9 VIr. 1. 225, p. 2 ; Karo. 5 Vya, M. 
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YAJNAVALKYA— DHARMASiiSTRAM. 

' (INSTITUTES OP YAJNAVALKYA.) 


ACHARADHYAYA. 

CHAPTER [I] ON TfELIGIOUS AND MORAL OBSERVANCES. 

1 SALUTATION TO GANESA ! 

[Introduction.] 

1. Tlio Munis 1 2 3 * having worsliippod Ydjnavalkya, tlio lord of Yog ins 
said, Hell us completely the dharmas (duties) of the classes, orders, 
and the mixed/ 5 

2. That chief of the Yogins , resident of Mithila/ having meditated 10 
for a moment, spoke to the sages [ thus ] : ‘ know [ that ] the duties 
[ which I am going to describe relate ] to tho country where the black 
antelope 5 [lives]/ 

1 The thoughtful. 

2 Yogi , one who has subdued his passions. "Vijnanesvnra calls him the chief of 
Sanaka and other sages ; but San aka and others appear in the Krita yuga or first age 
of Hindu history ; whereas Yajnavalkya, the autlufi* of the present Sinriti , appears to 
have lived at a much later age. He is sometimes styled Hogi and sometimes Yog in dr a, 

3 By classes is meant 1, lUiuhmanas ; 2, Kshatriyas ; 3* Vaisyas ; and 4, Sudras. 
Orders signifies the four stages of the life of a twice-born Arya, namely, those of 20 
Brahmachdrin (or student), Grilmstha (or householder), Vanaprastha (or the hermit), and 
Sannydsi (or the retired sage) : “ the mixed” means according to the Mitakshard the 
mixed classes, who are beyond the pale of the four regular classes and the four orders ; 
and whom the author calls itara or the others. The present law is thus limited to the 
above classes and orders, and the mixed classes of two sorts, viz., the anuloma and the 
pratiloma, or the issue of mixed marriages in the direct and inverse order of the 
classes respectively. 

™ a compound of sjpjrr, and frR, And as a pronoun, 
its sixth case would be But in the case of a Pauini ch. i., quarter i. f 

feutra 31, ** ” would treat such pronouns like ordinary substantives. 30 

* See Brihatsamhitd p. 88 (ch. xiv., v. 6,) where the Maithila country, is de- 
scribed, of which Mithild is the capital. He was the spiritual preceptor of Janaka, the 
king of Mithild, and discoursed on various religious topics in the Brihaddranyaka- 
Upanishad. He is the Bishi of the White-Yajurveda. 

* This animal is described to be indigenous to the country of the Aryas . In the text 
it is stated to be the Krishna mriga (the black antelope ). f Vijfidnedvara translates it 
into Krishna-s&ra, Sankarafrbafcta in the preface to the Vratdrka cites Manu (ch, ii., 
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3. The Vedas, along with the Purdnas, the Nijdyci, the Miinausa, 
the Dharmasasiras, and tlio Angas are the fourteen seats ^ [or sources] 
of knowledge and duty. 1 

4 — 5. Manu, Atri, Vishnu, II dr it a, Ydjnavalftya, Usanas, Angiras, 

. Yam a, Apastamba, Samvarta, Katyayana, Briliaspati [4]/ 

Pardsara, Vyasa, Sanklia, Likliita, Daksha, Go tarn a^ Satiitapa, and 
Vasislitha; these are the propounders- of the dharmasdstra [5]. 

v. 23) thus: Wtt ^THTTrT : I *• II 

which means “ That country should he known as fit for* sacrifices, where the black 
10 antelope spontaneously roams ; a country other than that is one of Mlccchas and 
says that the country to the west of the Sindlui ( i . e. the Indus) is to he excepted from 
the countries fit for performing sacrifices. The Ary as have always considered this 
animal as the purest. At the time of the Upanayana ceremony of a Brahmana, the skm 
of the black antelope must he worn : see Manu eh. ii., v. 41. Prayogaratna by 
Nar&yana Bhatla, [rrTTr°rPT 3T. Translation : — For wearing, the skin of the 

black antelope or]. Apastamha cited by Kullukahhatta says (to the 

Brahmana, the skin of the black antelope). Asvalayana recommends the skin of the 
antelope, without qualifying it as black. Among the sixteen great dan as or things 
to be bestowed on Brahinanas, the skin of the black antelope is one. In the Soma 
20 sacrifice, the horn of the black antelope is recommended for the purpose of scratching 
during the time of the sacrifice, so that the hand may not contract any impurity 
during that jtrocess. 

1 The fourteen sources are the four Vedas, (Ttik, Vajuh, Santa, and Atharvd the 
P urti\i us (beginning with the Brahma), the Nydya philosophy of Gautama, the Mimdms d 
philosophy of Jaimini and Vyfisa, the Dhannuxdstnis (beginning with that of Manu), 
and the Anyas or six complements of the Vedas [that is Sikshd, Katpa, Vy-dkarana 
(or grammar) Nirukta , Jyofisha (or astronomy), anil Chhandas (or prosody) ]. 

Sec Sikshd : — ‘‘55-^.7rc) <T 751% II 7%n'77r77% 

ftrerr w ’^iPfrc’r *Ftli ’’ 

30 Translation : — Chhandas [is] described as the two feet of the Veda, the Kalpa [sutras 
or aphorisms], as the two hands ; [while] the Jyotisha (or the science of the heavenly 
bodies), [is] said [to he] the eyes, and the Nirukta the ears ; the Sikshd [is] spoken of 
as the nose, [and] the Vydkaraya (or grammar) as the mouth. 

a The word in the original is Prayojakdh which some lexicographers 

would render by ‘ law-givers’ (see Monier Williams’ new Sanskrit and English 
Dictionary, p. 640). But prayojakdh signifies the causer or propoundcr,.the person who 
causes another agent to act. See Sabdastomamahanidhi by Tar&natli Tarkavachaspati 
Bhattacharya : p. 2?8. ( wtZRx.—fc* 

*JcSn^ : II II )• And it seems that it would be better to 

40 consider Manu and the rest rather as the causers, than as the actual writers of the 
Smritis which bear their names. For, to begin with the. list, Manu himself is the 
pray oj aka or the causer, and Bhrigu, the author of the Sinriti whifli bears Manu’s 
name. Each chapter of Manu ends thus : — 

which means t( [Here ends] a certain Adliyaya (chapter) of the Samhita (text) composed 
by Bhrigu in the dharmasdHra (a legal treatise) of Manu.” In the ease of the 
PardSara Smriti also, Suvrata is the author, and Par&sara is evidently the sage at 
whose command the workwas composed. Thus:— I 

TO%r?rf%% This is the reading found in the Calcutta 
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6. Things given from [motives of] faith, in the [proper] Country, 
at the [proper] time, by the ways [prescribed by the Sastras,] to 
a proper person are the cause of Dharma [or virtue]. 1 

7. The source of Dharma is described to be [1] the Veilaa, [2] the 
Smritiy [3] tte practice of good men, [4] what is acceptable to one's 
own soul, aud # [5] tho desire produced by a virtuous resolve. 2 

edition of the Smritis by Pandit Jibananda. An old MS. in my possession gives 
the latter hemistich as 1 : I The meaning is : — “The 

sage Suvrata composed the dharmatsastra (a treatise on law) in 3300 verses as pro- 
pounded by Para, sara.” 10 

In the case of the Yajnavalkya Smriti also, Yajnavalkya cannot be the author of the 
Smriti ; for, the wricer begins it by invoking Yajnavalkya (see Slokn 1st), and in the 
above enumeration Jgain, the fourth law- giver is stated to be Yajnavalkya. The author 
of the Mitdkshard again in his comments puts him at the top of Sanaka and other 
Yogis of the Kritn age. He therefore places him far into a remote antiquity. 

It seems therefore that the Smriti is the collection of the precepts of Yajnavalkya 
by a follower of his school. This conclusion is also suggested by Mitramisra in his 
work entitled the Viramitrodava. 

Vijnanesvara in his commentary on the first verse says : — ^f^TcSHTfTlT- * 

WTHrmr I I which means “ some dis- 20 

Cl — 

ciple of Yajiiavalkya composed [the present treatise] by condensing the jurisprudence 
propounded [to him] by Yajnavalkya in the form of question and answer?” 

1 See Bhngavadgita eh. xvii., v. 20 ' ^ This 

seems to he the authority adopted here by YajKavalkya. 

HemadrisChaturvarga Chiutamani, Danakhnnda(vol. I.pp. 14, 15) thus discusses the 
six essentials of dan a (gift) from which virtue arises : — ^rTT ^ftHT^rdT *-n§T 

W l ^ ^r=rf=rr^r^r'%?rf fa ; 1 1 wriM 

^ i ?T3Tf snsr’T: Tr^r^fal I 

fRr I ttst n 

w rafa ^ <rr i 30 

tr ^rr?rr ^ *r 11 

“ The giver, the receiver, faith, [the thing] to be given according to law, the place, 
[and] the time — these arc known to be the six constituents of gift. 

“ That giver is approved of, who is not [afflicted with] a had disease, who has a 
desire to give, who is in no difficulties, who is pure, and who lives by blameless work. 

“That Brahmana is declared [to be] a proper recipient [of a gift], who is pure in 
three [things, viz., learning, birth and conduct of life], w hose means are limited, who 
is humane, who has no defective sense, and who is free from the vice of lechery. 

" Faith is said then [to exist] when [the giver] is always courteous and highly 
pleased on seeing mendicants, receives [them properly] and does not carp [at them], 40 
“ That wealth, whether small or great, which is earned with [honest] labour, which 
brings no compunction an(>docsnot injure another, is said to be [a proper object of] gift. 

" « That place and that time are the best for gift, where and when [respectivcfy, the 
thing given] is hard to get and desirable.” 

* See Manu, ch. ii., v. 12 ; — 

which means “ The source of Dharma is fourfold — [viz.] the Veda, the Smpiti, the 
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8. Of all acts — [such as] sacrifices, ceremonial observances, repres- 
sion of sensual desires, harralessness, gifts, and the study of the Vedas , 
this is the best dharma, [namely] viewing one's own self by [means of 
the] Yoga 1 (abstraction). 

9. Four [men] versed in the duties prescribed by the Ved/i$* or 
versed in the three sciences [constitute] an assembly. 3 What it speaks, 
is dharma ; or that which one_, tho best self-knower, 4 [speaks]. 


practice of the good, and what is acceptable to one’s soul.” The same thus speaks of 
the Vedas and S myitis (cli. ii., v. 10) : — ,l 

10 ? I I 

> ft w fr M^li 

“[The term] Qruti refers to the Vedas, and Smriti to dharma sdstra (a treatise 
of law). They should not be called in question in any matter, for the Dharma 
(duties) was elucidated by them.” And again about Saddchdra or the practice of good 
men [ch. ii., vv. 17, IB] : — 



ft srwr# sr’WFT ii 

q 3TPTTC: TTr^T^PTFTrT : I 

T'lfrri FTPcPcrwrat ft ii 

20 “ That country being created by God is termed Brahmdvarta, which lies between the 

rivers Sarasvati and Drishadvati. The usages of [the four] classes and the mixed 
[classes ] living in that district, which are handed down from generation to generation, 
are termed the usages of the great.” About what is acceptable to one’s soul, Vijnanes- 
vara observes that this consultation of one’s own mind is t ) be made only in the case of 
optional performances ; as for instance when the question is whether the investiture 
with the thread is to be performed in the eighth year of the boy from birth or from 
conception (Mit. ch. i , 1. 2^ p 1.) 

. 1 “ ,JI * (See the Sarvadarsana-sangraha, p. 154.) 

“ Yoga is the concentration of the powers of the mind.” See the Patanjala Yoga- 
30 Sutram (p. 1) for the comments on this aphorism. See further on (ch. iii., vv. 147 and 
148) where the author describes Yoga in the section on Adhydtma or self-knowledge. 

a As to who are Traividya , Manu says [ch. xii., v. 112] : — 

“ That parishat (assembly) is enjoined in deciding disputes about Dharma (duties), 
[which consists of] not less than three men knowing the jR ich^ Yajush , and the 
Saman Ved&s.” 

8 As to a parshat or assembly, see Manu, ch. xii., vv. 110 to 114. Yajnavalkya 
makes the assembly to be while Manu makes it qf^cT- The constitution of the 
law-giving assembly is somewhat differently laid down in these two works. The 
40 Mitdkshard makes it consist of four Brdhmanas learned in the Vedas and| 
Dharmasatras , and holds “ the three” in the above verse to mean 1 ** a concourse q* 
three who have studied the three sciences’’ without defining those sciences. 

4 What is Adhoydtma-vidyd or self-knowledge, Yajnavalkya describes in ch. 
iii., vv. 126 to 205. The “one priest” described in Manu ch. xii., v. 13 is evidently the 
same as the adhyatmavittamah in the above verse. On this subject Byihaspati says : — 

31 \ *. STV tr an slation : “where 

seven, five or three Br&lnnanas versed in the Vedas and bharmds (duties) are sitting, 
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10. The 1, Brahmana; 1 2, Ksliatriya; 3, Vaisya; and 4, — 

[these are] the classes ; and [of these] the throe [first] are dvijas 2 
or twice-b&rn. Their ceremonies from conception to the funeral 
[are performed] with Mantras .* 

11. In season, the ceremony of Garbhddhdng or conception ; before 
the quickening, the ceremony of Pumsavana , or that which creates 
the male ; hi the sixth or eighth month, the simanta coremony 
or parting of the hair ; at birfli, the Jdtakarman or ceremony of 
birth.* 

12. On the 11th d&y [afterbirth] Ndnutharana 1 (or naming rite) ; 10 
in the fourth month, nis/i kramana 6 or taking out [the child to see 
the sun or the lnoon]” ; in the sixth [month], amiaprdsana 7 or eating 
boiled rice ; chuddkarrmui or tonsure right to bo performed according 

to family custom. 

13. In this manner, the sin produced from the seed and the womb 
is destroyed. 9 These rites [are performed] silently 10 for women; their 
marriage howevor [is performed] with Mantra texts. 

14. The upa-ndijana 11 (or carrying near to the preceptor for 
investiture with tho sacred mantra) of a Brdhmana [is to be performed] 


it is equal to a sacrificial assembly.” See Borrodailc’s translation, Stokes* II. L. 20 
Books, p. 13. ^ 

I See the Mahabharata, Vanaparva, Nahusliakhyana. ^ 

3 From dvi, two, and jay ate, is born. See Manu ch. ii., v. lf>S). 

3 Mantra signifies Veda or Smrili texts. The ‘ieremonies of the Sudras are to be 

performed with Puranik texts. * 9 

4 See v. 79 of this chapter, and Manu eh. iii., vv. 45, 47, with Kullukabhatta’s 
comments thereon. 

5 See Manu ch ii., vv. 30, 33. 0 Id. v. 34. 7 Id. 

8 Id., v. 35. The head of the child is all shaved, save one, two, three, four, or 
five locks of hair which are left, and these are the Chudd or locks. The number of the 30 
locks depends upon the pravara of the child. Sec above, vv. 3 and 7, where among 
the sources of the law laid down, family custom is not to he found, whereas its binding 
force is here expressly recognized. 

0 Manu ch. ii., v. 27. 10 See supra , v. 10, p. 5. 

II Upandyana or upanayana means bringing near. The student is brought near 
the preceptor who instructs him in the Gdyatri, the sacred Vedic verse, to make him 
fit to receive iftstructioA in the Vedas. Upanayana is the correct word according to 
grammar, but most Smriti writers make it upandyana , and Bhattojidikslnta, in his 
comments on the twenty-four Smritis , defends the latter at great length ; but Samska- 
rakaustublm says that upanayana is the idiomatic word, and its principal part consists in 40 
.initiation with the Gdyatri , and its secondary portion consists in taking the pupil to 
the teacher. Apararka in his commentary on Yajiiavalkya defines it as the connecting 

of the pupil with the Gdytfri by the A'chdrya . 
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in the eighth year from the time of conception or birth ; of Kshatriyas 1 
in the eleventh ; of Vaisyas in the twelfth year. Some [sages maintain 
that it should be performed] according to family custom. 2 ‘ 

15. To the student led to the preceptor [for learning the Veda], the 
Veda is to be taught, and the purificatory rites to be taught preceded 
by the great Vyahriti 3 * texts. 

16. During the day, and during the morning and evening twilight, 
the urine and the fences are to bo voided, facing the north, and with 
the sacred thread on the [right] ear; and at night facing the south. 

10 17. Rising with the male-generative organ [in one hand], puri- 

fication, destructive of stink sticking to the body, is to bo attentively 
made with earth and .uplifted waters. 

18. [He] is to sit facing the north, or the east with the hands 
between the knees, in a clean spot ; a twice-born is daily to sip the 
water of Br&kma-tb'tha 

19. The beginning of little finger is the Fmjapati-iirtha, that of the 
index is the Viiri-tirtha, , that of the great finger the Brahma-tirtha , 
and the end of the hand is the Deva-tirtha. 

20. Water should bo thrice drunk ; [the mouth] should be twice 
20 cleared; tho<[nose, ears, and eyes, these three] holes should bo touched 

with water. The waters should be in the natural pure state free from 
foam and bubbles. 5 

21. The twice-born become pure by [waters] reaching the heart, the 
throat, and the palate, respectively. 6 Women and Siidras become 
pure, [directly the waters] on,oe reach the palate. 


1 The word used is raj an (king), which here is significatory of the kshatriya or 
military class. 

a See Manu ch. ii., v. 36. Manu in the next verse (37) gives other periods ; 
and lays down the proper time for a Brahmana, to be the eighth year from conception. 
30 Different Smritis lay down different periods for upanayana from the 5th to the 16th 
year ; but the 8th year is the one accepted by most ; and Asvalayana in his Grihya Sutras 
adopts the same. See the texts of Paithlnasi, Usanas, Baudhayana, Apastamba, 
Vishnu, in the section on Upanayana in the Prayogaratna and the Samsk&ra-Kaustubha. 
The opinion of most Smriti and Grihya writers appears to be that the upanayana of a 
Brahmana should be performed in the eighth year from conception. Vijfiane^vara 
appears to suggest that where two Smritis differ, both may be obeyed. 

8 Mitakshara , on the authority of Gautama, lays down the number of these texts 
to be seven. • • 

* As to what is a Brdhma-tiriha , see the next Verse, which lays down the four 
40 tirthas to be drunk. See Manu ch. ii., v. 59. Amarakosa ch. ii., sec. vii , v. 51. 

5 Manu ch. ii., v. 60. 

e That is, the Brahmana is purified when it reaches the heart ; the Vaisya, when it 
reaches the throat ; and the $tidra, the palate. Vijfi&nesvara says that the uninitiated 
twice-born are ranked along with women and Stidras See Manu ch. ii., v. 62. 
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22. Bathing, throwing [purifying] water over the body with 
Mantras addressed to the water-gods, retention of breath, making 
Upasthdna 1 to the sun, [and] reciting the Qdyatri , daily. 9 

23. The Qdyatri is to be recited with the head of it, procoded by 
the Vyahritis* each tcv be coupled with the Pranava. Three of these 
when recited constitute the retention of the breath. 

24. Subduing the breath, sprinkling [the body] with waters, 
[reciting] the three Mantras addressed to the water-gods, with the 
face to the west, he is to recite tho Qdyatri till the stars rise. 

25. In the same manner, in the morning twilight, he is to stand 10 
facing the east till the appearance of the sun. Afterwards fireworship 

is to be performed for both tho twilights [respectively]. 1 * 3 

26. Then, ho is to bow to tho elders, saying — ‘ I am so and so*; 
and composing himself, he is to servo the preceptor in order to learn 
the Veda . 

27. Being invited [by the preceptor] ho ought even 4 to study ; 
and whatever may be acquired should be bestowed [on him, the pre- 
ceptor] ; and by his mind, speech, and body, he should conduct himself 
so as to benefit him [the preceptor]. 

28. Tho grateful, kind, 5 quick of perception and able to retain, 20 • 

pure, strong in body and mind, one who gives out tho good acts, but 
not the faults of others, well-behaved, devoted [to the preceptor's 
service] , one related, one able to give knowledge or money ; such 
[students] should bo taught. • 

29. Tho staff, the skin [of the black* antelope,] the sacred thread, 
and tho girdle, let him wear; [and] for his living, let him beg of blame- 
less Brdhmanas . 6 

30. In [obtaining] living by begging, the Brdhmanas , Kshatriyas 
and Vaisyas are respectively to use the word ‘ thou' in the beginning, 

in the middle, and at the end. 7 30 


1 The word means, standing in the presence of, and with hands raised and pressed 
together, addressing appropriate prayers to the object of worship. 

1 All the five rites of the day are here referred to. 

8 Once after the morning twilight and again after the evening twilight. 

4 api is the original word, which, Vijiianesvara says, is put to include all duties 
laid down by Gautama. 

8 So rendered by # VijSdnesvara. The original literally means “ not hating.” 

See Manu ch. ii., v. 109. Atri. * 

8 Manu ch. ii., v. 48. 

7 Thus the Br&hmana is to say 1 Bhavati bhikshdm dehi y (thou give alms); the 40 
Kshatriya, ‘ Bhikshdm bhavati dehi 9 (give thou alms) ; and the Taisya 1 Bhikshdm dehi 
bhavati 9 (alms give thou). In all instances this is addressed to females. See Manu 
ch. ii., v. 49. # 
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31. Performing the worship of the fire* let him, with the permission 
of the preceptor, dine silently 1 * after making the Aposana 2 and 
honoring the food, not blaming [it] . 

82. Remaining a Brahmachdrin when not in distress, 3 4 let him 
[the Rrahmacharl] not eat food from one man.' 1 A Bralimana 5 
[Brahmachari] may dine 6 at a Srdddha , without breaking [the rules laid 
down for his] conduct. 

c 

33. Let [him] abstain from honey, flesh, applying black pigment 
to the eyo-lashes; 7 eating the leavings of another man, 8 fermented 

10 liquors, 9 woman, destruction of animal-life, looking at the sun [at 
rising and setting], 10 * low speech, and fault-finding. 

34. Ho, who performing tho rites (of conception, <&c.) gives (?'. e. 
teaches) him [the student] tho Veda, is Guru 1 he who performing the 
Upanayana [only] gives (/. e. teaches) the Veda is described as 
AchdryaA 2 

35. [He who teaches] a portion of the Veda is TJyadhydya ; 13 he 
who performs a sacrifice is called lyitvij ; 11 these are to be honored 
in their order; greater than all these is the mother. 15 

36. For^each Veda, the rules of a Brahmachdri aro to bo observed 
20 twolve yoars or five (years). Some [authors] say that [they are to be 


1 The original strictly means restraining his tongue ; but it is rendered as above by 
Vijudnesvara. tf 

fl The act of drinking the water ivvith certain ceremonies at the beginning and the 
end of meals. ' v 

8 Vijfianesvara renders (Lndpadi into <c disease, &e. not existing.” 

4 See Manu ch. ii., v. 188. 

8 This clause is limited to a Brhdmana Brahmacharin ; for the Kshatriya and VaiSya 
Brahmacharins cannot be so invited. See Manu ch. ii , v 190. 

6 The original is Kdmarn a&riiydt. But in commenting on Manu, eh. ii., v. 189, 
30 Visvavupa says that the rule of his order is kept inviolate, if he partakes of honey or 

flesh at a Srdddha. Sarvajuandrdyana, in commenting on the same, says that al- 
though the eating of these things at a Srdddha does not destroy the rule of the order, 
still it is objectionable. Therefore if he cats at a Sraddha , he ought to perforin penance 
by retaining the breath, &c. 

7 Vij. makes anjana mean'ointment as well as pigment. 

8 Vij. qualifies it by saying “ except those of the preceptor • 

* Vij. translates suhta into “ harsh words but that signification does not seem 
to be appropriate. 

10 * At rising and setting* is added by Vij. 

40 ii Manu ch. ii., v. 142. u Id., ch. ii., v. 140. 

18 Manu ch. ii., v. 141. 14 Id., v. 142. 


18 Id., v. 144, 



165 

observed) till the study of the Veda is completed. 1 In the sixteenth 

year the hair is to be shaved. 2 

# 

37. The maximum age for the performance of the Vpanayana rite 
for the Brdhmanas, KsTiatriyas, and Vaisyas [respectively] is up to the 
sixteenth, the twenty-§econd, and the twenty -fourth year. 3 

38. After this, all these [youths of the three classes] fall out-casts 
from religion, degraded from the Q&yatri , and, if the Vry city a -stoma 
rite be not performed, [they become] Vratyas . 4 

39. The first [birth] of the Bralimanas, Kshatriyas, and Vaisyas is 
from the mother; the second is from the tying of the Munji ; hence 10 
they are called dvijas (or twice-born). 5 

40. To the ^wice-born classes, tho Veda is tho highest road to 
beatitude [as the expounder] of sacrifices, of austerities, and of good 
actions. 

41. The dvija who daily 0 studies the Eig [Veda] satisfies tho 


1 Many other Smriti writers prescribe 12 ycnrs, or until the attainment of the 
Veda; but Yaj. alone gives five years as another period, on what authority, does 
not appear. See Manu ch. iii., v. 1. This would give each Veda, 3 or 6 or 12 years. 

a The rite is called Kdsdnla, or cutting of the hair. See Manu gji. ii., v. 65. 

The above Ke&anta rite according to Yaj. would appear to be only for Bralimanas. 20 

8 See Manu ch. ii., v. 38. Kulluka holds the period to extend to the end of the 
lGth year ; he also cites Yama Smriti , a text which prescribes the tiyie to be 
the beginning of the 16th year ; but he holds this last as not a generally binding 
authority. Nilakantha cites the same text of Yama Smriti , aftd in the Samskara 
Mayukha adopts it. Anantadeva in the Samskara Kaustubha concurs (leaf 115, p. 2) 
in the views of Nilakantha . 

• 9 

* See Manu ch. ii., v. 39, which is almost identical with the above, except the last 
clause. Manu in the next verse (40) shows that after a sacrifice they become fit for 
intercourse, and Yaj. specifies Vrdtyastoma as that sacrifice. The English version 
of Manu does not convey a proper notion of the original. 30 

Asvalayana describes these Vratyas as being impure, and unfit for upanayana, 
for receiving the Vedas, and for intercourse as to food, worship, &c. But he nowhere 
expressly provides expiation for them. Various writers, (such as Gagabhatta in his 
J&tiviveka,) have stated the law applicable to the progeny of the Vratyas , who therefore 
must have been living as a class at some time in Hindu history. See Yajnavalkya, 
ch. iii., for a Vrdtya. The expiatory ceremonies for Vratyas are laid down 

by other writers to be Udddlaka Vrata, bathing in the Avabhritha ceremony at a horse 
sacrifice, and Vratyastoma. 

5 See Manu ch. ii., v. 169. This verse should have been inserted immediately 

after v. 10 (see above p. 161). * 40 

6 The original is anvaham , which means daily. The word is repeated in each verse 
from 41 to 45, but this is unusual with Yaj., whose utterances are usually aphoristic, 
and abhor repetitions. The same remark applies to tarpayet , i. e. “ satisfies, * 
and other equivalent words yhich are so often repeated. 
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gocfs yrifch honey and milk, and the mayes with honey and clarified 
butter. 1 

t 

42. He who daily studies tho Yajur-Veda , as far as he can,* 

satisfies tho gods with clarified butter and nectar, and the manes with 
clarified buttor and honey. * 

43. Ho who daily studies the Sd mans , satisfies tho gods with the Soma 
juice and clarified butter, and tho manes with honey and clarified butter. 

44. The dvija who daily studies, as far as he can, the Atharvan and 
Angiras , 3 satisfies the gods with fat 4 and the manes with honey and 

10 clarified butter. 

45. 4(5. Tho questions and replies in tho Vedas, 5 the Purdnas, the 
Dharmasastras [beginning with that of Mann], tho^NdrdiansWj 6 tho 
G&thas, 7 the histories, the science, [like that taught by Varunti’s son]— 
whoever daily studies these as far as he can, [45] 

Satisfies the gods with flesh, boiled rice mixed with milk an$ honey ; 
and the manes with honey and clarified butter. [4G] 


1 The Vedic text is “ snW^fr % 3RR^ ”&c. and the other Smriti 

writers say that by studying the Vedas the debt due to the Kishis is discharged ; but Yaj. 
makes no mejition of them at all. Manu mentions ^T(%T^T (see eli. iv., v. 21), and 
‘ 20 it i s made by reading the Veda. [See eh. iii., v. 70 where the same is called 

9 “ As far as he can” is a qualification applicable to the preceding verse ; also Ydj. 
being a Yajur-Vedi Bralimana glorifies liis Veda over the Rigveda, ns the mention 
of nectar in this verse shows. Manu ch. iv., v. 124, shows the relative importance of 
the Vedas. * 

8 The Viramitrodaya descrihe8*^77^iras as that branch of the Atharva Veda which 
principally treats of ineantatjons. 

* Vij. makes no mention of this in the Mitakshara. This is an unusual word of 
rare occurrence, and one which peculiarly called for comment. 

0 Called in the original V&kovdkya ; this is an idiomatic expression of which there 
30 are two constituents, vdk , i. e. question, and vdkyam , i. e. sentence or reply. This 
phrase is applied to those portions of the Vedas which consist of questions and answers. 
See further on in the 2nd chapter of Yaj., verse 4 , where Vij. describes a 
well versed Brdhmana , and amongst his qualifications he puts his acquisition of 
vdkovdkyam on the authority of the following text : “ R tjq RRfcf 

f>” See the first A'hnika or chapter (called the Paspaba) 
leaf 1, p. 2 of the Mahablmsbya of Patanjali.— The word in these sentences 

has been translated by Kaiyyala just like Vij. This word does not occur except in 
the A'rsha (or Rishi’s) writings. # 

s y s that Narasansis mean Mantras in honor of the Rudra god. But see 
40 ftittinya ranyaka, p.235, second Prnpathaka, ninth Anuv&ka jmjraTrT-ir.*fr. 

with the whole of Madhava’s comments thereon. 

Viramitrodaya calls certain three richs beginning with ^ spR ^qT5T?R To fin the 
appendix called khila to the Rig-veda as Naras&nsih. * 

7 Prose writings in the Vedas addressed as prayers to pities. 
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47. They being satisfied, satisfy him with all beneficial desired fyuits. 1 
Whichever Mantras ho repeats, he derives their [proper] benefits. 

48. The doija who daily recites tlie Veda, enjoys the fruit of giving 
away three times the whole earth filled with treasures, and of austeri- 
ties [like the Chdndrayana], 

49. The NaishthiJta Brahmachdrin 2 is to live near the Aclidrya : in 
his absence neat* his son or his wife, or his fire. 

50. In this manner the Brah macl drin using his body, and subduing 
his senses, attains the world of Brahma , and is not born again. 

[End of the section relating to the Brahmachdrin.] 10 


SAM A VARTAN AM. 

[Return to another order.] 

51. Having finished [the study of] the Veda, or the observance of 
rules [laid down for a Brahmacharin, or having done] both [and] given 
to the Guru what he may wish for, 3 let him bathe with his permission. 


MARRIAGE. 

52 — 53. He who has not lost his Brahmaoharija (chastity), let him 
marry a girl of [good] parts, who has not been accepted or enjoyed by 
another, [who is] attractive in his sight, who is not a Sapinda 
of him [and is] a junior; [who is] free* fro n^ irremediable disease 20 


1 Yaj. generally abbreviates where Manu lengthens ; but here it is the reverse; of 
what Manu has done in one verse (Maim eh. ii., v. 107), Yaj. has taken seven to 
accomplish. It seems, however, that Yaj. has in this instance followed the Taittiriya 
A'ranyaka and not Manu, as may be seen on actual comparison of the texts. 

2 See p. 84 above. 

3 l have translated Vara into “ what he may wish for.” In the Gobhila Smriti, 
or what is called Karmapvad^pa^ the word Vara is thus defined (vv. 89 and 90): 

ftirqrt II ?T II II 

^srr 5 raPTPT%s * IWf^r u 11 <*.» il 

. Translation : — “ Even in the Vedas the cow is described by the Brahmanas as the 30 
A highest [being] ^therefor* the cow is to be vara (high). In the case of those Vratas 
' (ceremonies) where no dakshina (present) at the end [to the priest] is prescribed, the 
dakshina (gift) is to be either a vara or whatever the guru (preceptor) might wish. 

Vara means four ledrshdpanas according to several commentators on the Kalpa 
Sutras and other writers. Vij. has left off this technical meaning, and adopted 
the common acceptation. The Vxr. says that some read dhana (weulth) instead of 
vara . ^ 
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who Jias brothers; who is descended from one whose gotra 1 and 
pravara* are different from his ; and who is removed five degrees on ^ 
tlio mother’s and seven on the father’s side. 

54. [She should be descended] from a hegli learned family, ten 
ancestors [viz. five on each side] of which are distinguished ; but not 
from a family tainted with hereditary diseases, even though [she 
be qualified] as above stated. 

55. Endowed with these 3 quah’ties, of the same class, versed in 
the Vedas, young, talented, and popular, and whoso manhood has 

10 been tested, [such should be] the husband. 

56. The taking of a Sudra wife by the twice-born is [indeed] 

ordained [by some], [but] it is not agreeablo to my views ; because 
from her he is himself born.' 1 ’ /, 

57. Three, two, or one [wife] to the Brahmanas, Kshatriyas, and 
Vaisyas [is laid down] according to the priority of classes, and respec- 
tively \_i.e. to a Brdhamana, a Brahmana, Kshatriya and Vaisya wives 
and so on] ; to the Stidra [is] a wife born in the same class. 

58. That is called Brahma marriage [wherein the bridegroom] being 
invited, [the bride] is given away, bedecked according to the [givers’] 

20 means. The [son] born of her purifies twenty-one persons on each side. 5 ^ 

59. [Giving away the bride] to the liitvija sitting at a sacrifice [makesj ^ 
a daiva [marriage] ; [giving the bride] after taking a cow, and a bullock - 
[makes] an drsha [marriage] ; the son born of the first [ 7 . c. the daivit] 
marriage purifies fourteen persons, that produced from the second, six. 

1 The definition of gotra given in the Smrityartha-sara, and quoted in the Samskara 
Mayuklm, is I H tfrTCt 

Zff-ifq ifr^rrf&r which means " The sages Jamadagni, Bhnradvaja, Visva- 

initra, Atri, Gautama, Yflsishtha, Kasyapa, and Agastya are the progenitors of gotras. 
Their progeny is considered a gotra Considering this definition rather vague, 

30 Nilakantha and Anantadeva both say that gotra is that progeny of any of the Saptarshi 
(seven sages) and Agastya which is popularly known as gotra. The number of gotras 
are thus indefinite, and determined by usage alone (see the Samskara Kaustubha 1. 179, 
i> -)• 

8 A pravara is explained in the Samskara Kaustubha to be sfRRTfr 

ou the authority of Baud hay ana [see 1. 182, p. 2], which means * the prayers [ad- 
dressed] to the fire after [the mention of the invoker’s] connection with a ^ffq* (sage).’ 
Nilakantha says gotra is the offspring of the abovementioned eight sages, and 
forty-nine of these are termed pravara. For their list see the verses from the Smriti- 
mnnjari cited by Nilakantha in his Samskara Mayuklm, in regard to the enurncra- 
40 tion of gotrfi and pravara , as showing the extent of intermarujages peynitted. * 

3 S^e verse 54 above. 

* See Manu cli. iii., vv. 12 — 19. Mann mentioning a Shidra wife as allowable, 
himself condemns such a union further on. Vnsislitha speaks of it as being mentioned 
by one A'charya, but condemns it distinctly. Y&jnavalkya pronouncedly follows 
them in discarding it altogether. 

0 That is, ten ancestors and ten successors, and himself. 

t 
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60, Giving the bride after telling the bridegroom r m§y'slie 
fulfil with you tho duties of religion,’ makes a Kdya 1 marriage ; the 
son born of tllat will purify six and six persons along with himself, 2 3 

61s The A' sura is [that marriage which takes place] on tho acceptance 
of money ; the G&nd\arva is that which occurs in consequence of each 
others [love] 5 ; Edlcshasa [is that where the bride] is taken away 
in war ; [and] Paisdcha is that where deceipt is practised on the bride. 4 

62. When [the bride and bridegroom] are of the same class, the 
hand [of the bride] is to bo taken ; in the marriage of a Brahmana, 

a Kshatriya [bride] is to take hold of an arrow; 5 a Vai'sya [bride}, 10 
of a whip, [and a Sddra one, of the skirts of a garment]. 6 

63. The father, father’s father, brother, a paternal male relative 
[e, e . sapindas , sagotms , &c.], [and] the mother [is to be] the giver of 
tho bride, provided [the giver] be of sound mind, the second in the 
absence of the first, the third in that of the second, &c. 

64. [He who being qualified to give ] does not give her [in mar- 
riage], incurs [the sin of] infant-killing at each menstrual period. If 
there be no giver, the maiden is herself to select a [suitable] bride- 
groom. 

65. Once is a maiden given ; [ho who] takes her after, giving is 20 
liable to be punished like a thief. If a bridegroom better than the 
previous one comes, even the given [maiden] may be taken away. 7 8 

66. Ho who gives away [a maiden] without describing her blfemishcs 

is to pay the highest fine 0 ; who abandons a blameless one is to be 
similarly punished ; who falsely blames one is to be fined a hundred 
[; panas ]. 9 % » 


1 Called also Praj&patva by Vijnanesvara. 

* Six after him, and six before him, making with himself thirteen. 

3 One made by each other’s consent without the intervention of a third party. 

4 Carrying her away when asleep, or when intoxicated by some drugs administered 30 
to her. Unlike Manu and others, Yaj. does not say which forms are allowable for 
which classes. But Paisaeha is placed last in the list, as being the worst in his view. 

3 See Manuch. iii., vv. 43, 44. 

6 This clause is added by the commentator ; but of this there is not one word in 
the text ; and as Yajnavalkya condemns the union of a Brahmana with a &Mra, it is 
rather too much for the commentator to make such an addition* Sarvajnan&rayana 
in his comments on Manu ch. iii., vv. 43 and 44, says the bridegroom is to hold 
an arrow and it whip, Ad the Kshatriya and Vaisya brides are to touch them 
respectively. • 

1 This is before the walking of seven steps according to Vijnanesvara. It does 40 
not appear on what authority this text is based ; for Manu has nowhere said this. 

8 Uttamas&hasa is the original word which is defined by Yaj. in this very chapter 
(videvv. 365, 366). It is 1080 panas . 

# Panas is added by Vijfi^neivara. 

v 
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67. #She who is again married, whether she be uninjured or injured 

[by connection], is a Funarbhii j 1 she who, leaving a husband, 2 lusts 
after another man of the same class, is a svairini. 1 

68. To a sonless [widow] when in season, a younger brother of the 
husband or a sapinda or a sagotra , 3 * commanded by the Quru (pre- 
ceptor) and desirous of raising a son should go, after applying clarified 
butter to his body. 

69. He should go until conception takes place; otherwise he will 
become patita (or fallen) ; the son born in this manner is a kshetrcija* 

10 * 70. An adulteress is to be allowed to live, deprived of her authority, 
dirty, fed with a view to sustain life only, dishonored, sleeping on the 
ground. 5 

71. The moon gave purity to women, the Oandharva [gave them] 
good speech, the fire [gave] purity throughout ; therefore women are 
all pure. 6 

72. The purification from adultery 7 8 is at the menstrual period ; oil 
[adulterous] conception, 0 on the killing of the foetus, or of the 
husband, or [on the commission] of some great sin, [the wife] is to be 
abandoned. 

20 73. [A 0 wife' who is] drunkard, diseased, deceitful, barren, who 

speaks bitterly, who bears female-children, and who hates her husband, 
should be superseded. 

74. Although superseded, she should bo maintained; otherwise 
great sin will bo J" caused]. Where the wife and husband agree, there 
three [virtue, wealth, and pleasure] increase. 


1 Punarbhu is of two s&rts — k shat a, i . e. one who has had connection with another 
man previous to marriage, and akshatd, i. e. one who has been once married, and is 
married a second time. 

9 Vij. says her Kaumdrapati , i. e. her first husband. 

80 3 The second in the absence of the first ; and so on. 

* Kshetra is the place or soil wherein the seed is sown. 

0 Vij. says that this is to be adopted to produce repentance. 

6 This identical text occurs in Atri Smfiti where it is the 138th verse ; probably 
Yaj. has borrowed it from Atri. In the 27th chapter of Vasishtha Smriti the like 
passage runs thus : — 

"frmf fltfr ^ Prc ” 

f%RT: II 

The last clause of Vasishtha differs. It says that * fire gave ^hem thc f power of eating; 
everything,* which means that fire being one of the three husbands a maiden enjoyi * 
40 before marriage, she may eat any ordinarily forbidden thing before her marriage to 
her human husband. 

7 This must be mental adultery, see Vij. l."9, p. 2. The Vxr. adds that this puri- 
fication applies, in the case of a forcible connexion as well. 

8 If impregnated, says Vir., by a man of an inferior or^er. 
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75. She who whether her husband bealive or dead, does not approach 
another, attains to glory here, and rejoices with TJm& 1 [hereafter]. 

76. [He who] abandons an obedient, attentive, 2 son-bearing, and 
sweet- speaking wife, should be compelled [by the king] 3 to give her 
a third of his property. 4 If poor, he should [be ordered to] maintain 
her. 5 

77. Wives hre to act according to the words of their husbands : this 
is the wives' highest duty. If the ^husbandj has been guilty of some 
great sin, 6 his purification should be awaited. 7 

78. Because the attainment of worlds, and of eternal [happiness] and 10 

of heaven is through sons, sons' sons, and sons’ grandsons [respective- 
ly], therefore women should bo enjoyed, and should be well taken 
care of. 8 • 

79. Sixteen nights is the season of wives, wherein they should be 
approached on the even nights ; the Par van 9 nights, and the first 
four [nights] should be excepted : thus acting [he is] even a Brdhma- 
charin. 10 


1 The wife of Siva. 

2 Vij. explains dakshdm by Sighrahcirinim, i. e. quick in action ; but the above 

is also one of its meanings, and seems better than the one adopted by Vij. 20 

3 This is added in the Mitakshara by Vij., who explains maintenance to be food, 
raiment, &c. 

* Moveable, immoveable, or both. 

3 Vij. docs not say whether all the above qualities must exist in a wife before the 
king will compel the husband to assign her a third of his property, or at least main- 
tain her; but I think the existence of all is not essential. Any one quality will 
entitle the wife to relief. • 

0 The five great sins are (1) killing a Brahmana, (2^drinking liquor, (3) stealing 
gold, (4) having connection with the Guru's wife, and (5) maintaining intercourse with 
the above four classes of sinners. See further on Ydj. ch. iii., v. 227. 80 

7 The wife is independent of the husband in regard to the performance of her 
necessary religious duties, so long as his great sins remain unatoned ; but for other 
things she would await his purification. 

» See Manu ch. ix., v. 137 “ tp^r srqfrT, $r^°irc s f*PT?J^ I ®T*T 'PR*? 

11 ” Translation [A man] secures the [future] worlds by 
[means of] a son, enjoys perpetuity by [means of] a grandson, and reaches the 
heaven of the sun by [means of] a grandson of a son/’ Vij. translates lokanantyam 
into the continuity of the family ; but the meaning is opposed to the above explicit 
text of Manu and the critical sense of the above passage. 

The taking of a wife is for the purpose of begetting good progeny ; and to the 40 
attainment of this end, wives should be well taken care of. 

* The 4th aid 14th nights of the bright and dark haloes of each lunar month, and 
the full and new moon days. See Manu ch. iii., vv. 46-48. 

10 For instance when one is invited to a Qraddha feast, and has partaken of it, 
one of the rules he has to observe on that day is the living like a Br&hmacharin, that 
is having no sexual intercourse with his wife ; but if the night be one of the allowed 
even nights mentioned above, he may have such sexual intercourse without losing hit 
attribute of Brahmach&rin A that day. 



172 


80. f Thus going once to the slender 1 wife, avoiding [the conjunc- 
tion of the moon with] the Maghd 2 and Mrila 3 constellations, [and] 
when the moon is lucky, he should beget a son endowed with good 
qualities. 

81. Or, remembering the gift made to the women, he should act 
according to her wish ; and he should always be devoted to his wife, 4 
"because it is said that women should be always protected. 5 

82. By tko husband, the brothers, the fathers, kinsmen, 6 the 
mother-in-law, tho father-in-law, the husband’s younger brothers, and 

10 b y Bandhus 7 are women to be worshipped with ornaments, raiment, 
and food. 8 

83. Keeping the household furniture, attentive, cheerful, opposed 
to expense, devoted to tho husband, sho is to venerate the feet of her 
father-in-law and mother-in-law. 9 

84. Sho whose husband is gone abroad, should leave off playing 
[with balls, &c.,] adorning the body [with scents, &c.], seeing assem- 
blages of men and festivals, laughter, going to the houses of strangers. 

85. The father is to protect the maiden [before her marriage] ; the 
married woman is to bo protected by the husband, and in old age [in his 

20 absence] 1 <1 by sons, or in their absence by kinsmen ; because women 
are never to havo independence. 1 1 

86. She who is bereft of her husband, is not to be without [the 
protection of] the father, mother, sons, brothers, mother-in-law, 
father-in-law, ma-thors* brothers ; otherwise she will incur reproach. 1 2 

87. She who is intent vpon what would bo pleasing to the hus- 
band, whoso conduct k praiseworthy, and who has subdued her senses, 
attains to glory in this world, and the blessed state after death. 

1 She should be slender in consequence of confining herself to the proper diet. 

* Donis Rcgulas: see Stirya Siddhdnta, translated by Bapu Deva Sastri, Cal- 
80 cutta, 1861 , p. 62 . 

3 Seorpionis, An tares. Id. 

4 Vij. says the use of the word eta (even) shows that he should not go after 
another’s wife. See Manu ch. ix., v. 5. 

8 And this cannot be done unless their desires are satisfied by the husband devot- 
ing himself to them, and abstaining from similar intercourse with other women. 

Vij. discusses the above, and quotes the texts of the Mimansa, and comes to the 
conclusion that in season going to the wife is essential. In support of his views he 
cites the old commentators Bh&ruchi and Visvardpa. 

As to the vara or gift to women, see the Taittiriya or bldck YajuiVeda, K&nda ii., 
40 Adhy6ya. v., Anauv&ka 1, beginning with 4 rTF a igq-cuf |rpf| ” 

0 Jndti is the original word. 

1 Bandhu means the technical Bandhus according to the Viramitrodaya. 

• See Manu ch. iii., v. 55. 9 See Manu ch. v., v. 150. 

10 This is added by VijSdnesvara. u See Manu ch. ix., v. 3. 

18 See Manu ch, ix., v. 2* * 
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88. Should there be wives of different classes, religious duty is not 
to be performed by one of a different class ; amongst wives of the same 
class, the eldest is to officiate in religious ceremonies, and no other. 1 

89. The husband Having burnt his well-conducted wife with the 
Agnihotra 2 fire, shou^l without delay take another wife, and [kindle] 
another fire. 

[End of the* section on ‘ Marriage/] 

DISQUISITION ABOUT CLASSES, CASTES, &c. 

90. Sons continuing* the line and begotten after proper marriages 
by men on women of the sarno class are sajdti (of the same caste). 5 10 

91. The son begotten by a Brahmana upon bis JCshatriya wife [is] a 

Mtirdhdvasikta * one upon a Vaisya wife is an Ambashtha , one upon a 
Sddra is a Nishdda or PdrasavaA • 

92. The sons borne by Vaisya and Sudra wives to a Kshatriya are 
called Mdhishya and TJgra [respectively] 5 ; the son born of a Vaisya by a 
Sudra wife is a Karana G : this rule refers to wives regularly married. 

93. One begotten on a Brahmani woman by a Kshatriya [is] a 
Suta 7 ; by a Vaisya, a Vaidehalca Q ; and by a Sudra, a Chdnddla 9 outcaste 
to all religion. 

94. A Kshatriya woman with a Vaisya [man] produces a agadha, 10 20 
and with a Sudra produces a Kshatta 11 ; a Stidra begets upon a Vaisya 
woman an Ayogava. 12 

95. A Mdhishya produces upon a Karani 15 [woman], a Ralhahdra. 

[In short] all Pratilomaja (those produced in the inverse order), and 
all Amdomaj cf (those produced in the direct order), are to be understood 
as bad and good respectively. y » 

96. The riso in caste [comes], bo it understood, by tho fifth or 
seventh birth 14 \ by acts done against rule 15 [he similarly sinks] to 
an equality [with the caste whose rules ho adopts]. [In the mixed 
classes, the issue begotten by Brdhmanas , &c.] rise or fall as before. gQ 

1 Compare Manu ch. iii., v. 12. 

a Worship of the three fires named G£rhapatya, Dakshinagni and Ahavaniya. 

8 Manu ch. iii., vv. 12, 42, 43. 4 Manu ch. x., vv. 6, 8. 

8 Manu ch. x., vv. 6, 9. 8 Id. ch. x., v. 6, 7 Id. ch. x., v. 11. 

8 Manu ch. x., v. 11 * Id. v. 12. Id. v. 11. “ Id. v. 12. 18 Id. 

18 Amarakosa, ch. ii., sec. x., v. 4 

14 Thus, Vij. says, that a Brahmana begets upon a Sudr6, a Nishadt ; she (the 
J Nishadt) marrying a Brahmana produces a girl who again marries a Br&hmana ; in 
this manner the marriage of the sixth daughter with a Br&hmana produces^ Brah- 
mana (ch. i., 1. 15, p. 1). Again a Brdhmana produces upon Vai&ya , an Ambashthi 4Q 
who marrying a Br&hmana bears a daughter, and these connections going on for five 
generations produce a Brahmana. 

18 If a Brahmana or its like a Kshatriya, &c., he sinks after the fifth or seventh 
generation to the level of the class whose rules he adopts. And so do the other classes 
(ch.i.,1. 15, p. 1.) • 
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DUTIES OF A HOUSEHOLDER. 1 

c 

97. Let the householder daily perform the Smarta 2 3 4 ceremonies on 
the marriage-fire, or the fire taken at the time of taking the heritage ; 
and the Srauta 5 ceremonial on the Vaitduika * c[or the three sacred 
fires]. 

98. After finishing the care and ^attention with respect to the body, 
a twice-born, making the purificatory rites, should first clean his 
teeth, and then say tho morning-prayer. 

99. Having offered sacrifices to the fires, let him, with collected 

10 thoughts, repeat prayers sacred to the sun ; let him study the meaning 

of the Vedas and of* the various Sastras . 5 * 

. 100. Let him approach the ruler in order that what he has not may 

bo obtained, and what he has may bo preserved ; [afterwards] bathing, 
let him offer libations of water to the gods, the manes, and worship the 
gods. 6 

101. Let him [then] repeat the Vedas , the Atharvan, the Pur Anas , 
together with tho Itihusas (histories), according to ability, in order 
that the rite of uttering prayers may be completed : and let him likewise 
meditate on the science of self-knowledge. 7 

20 102. The great sacrifices to the Bh&tas, 8 the manes, the gods, 

the Brahma 9 and men, arc — [1] the Bali-harma (making of the Bali 
sacrifice), 10 [2] c the svadh a offering, 11 [3] the offering of food to 
fire, [4] the repeating the Vedas, and [5] the honoring of guests. 12 

1 The Viramitrodaya tfoo calls this Section ‘ domestic duties.’ 

s As directed by the Smritis, and laid down in the Grihya Stitra of the performer’s 
branch of the Veda : see Manu ch. iii., v. 67. 

3 According to the Sruti or Veda. 

4 Vait&nik means the three sacred fires called A'havaniya, G&rhapatya, and Dak- 
§hin&gni : see A'sval&yana Srauta Sfitra, p. 2. 

30 6 Vij. adds that the word cha indicates that what has been studied, should be 

revised. 

6 Vij; suggests that the water should be offered by the river side, where the 
bathing should be performed. The worship, &c. is to be performed according to the 
Grihya Sutra of the party. The use of cha after the Pitris (manes) shows that water 
is to be offered to the sages likewise. 

7 The Upanishads. Vij. says that these should be recited c entire or in portions. 

A class of unseen spirits. c 

" * Tfie reading of the Vedas. 

10 See next verse. 

40 11 Giving of food after uttering the word svadhd. 

lt Y6j. has first succinctly described the five daily sacrifices in this verse, and 
afterwards amplified the same subject in the three following verses. See Manu 
ch. iii., v. 70, 



175 


103. Let him offer the sacrifice to the Bhutas from the remains 
of food after sacrifice has boen offered to the gods ; let him then place 
on the grouiffl food for dogs, Ch&ndalas , and crows. 

104. Food [is] to be daily given to the manes , and men, and water 
also, 1 daily; the vcdas to be [likewise] daily repeated; food is not to 
be cooked simply for oneself. 

105. Childfen, the married girls, the old, the pregnant, the distressed, 
the unmarried girls, the guests ’ and the servants, are to be fed ; 
and the man and his wife are to eat of the remaining food. 2 

106. Let the twice* born diner take food covered and sweet, by 10 
moans of the Aposana 5 in the beginning as well as in the end. 4 

107. Gift is to be made to men of tho [four]*classes [coming] as 
guests according to ability ; giving precedence [according to the order 
of the classes] ; 5 even in the evening a guest is not to be turned away, * 
and hospitality is to be shown [if there be no food to give, at least] 6 
with [kind] words, [and giving] room, grass, and water. 7 

108. To the Sanny&sin and to the Brahma char in, alms arc to be 
given with kind treatment ; also, those friends, relatives and brethren 
who com© at [dinner] time, should be fed . 8 

109. Let him give a big ox or a big goat to a Brdhmarva knowing 20 
the Vedas, 9 and [let him give him] also good reception, delicious food, 
sweet speech, and precedence in sitting. 

110. Let him once a year worship [with a Madhuparlca?], 10 the 

snabalta , 11 tho acliarya , 12 the ruler, the friend, the son-in-law, and 
again the ritvij (the officiating priest) [should be worshipped] at each 
sacrifice [with a Madh/uparlca ] . , 

— — — — ■ _ 

I Vij. says that water is to be given in the absence of food, roots, &c ; but the word 
is api, which cannot directly bear such a construction. Vij. has evidently followed 
some other Sniriti here. Sec Manu eh. iii., vv. 81 — 93. 

9 See Manu ch. iii., vv. 114 — 118. 

8 See verse 31 of this chapter, and note at p. 164. 

* Food is said to be naked m the beginning, and when a dvija takes in the water as 
directed, he spitually covers it, and in the end by another similar sip of the water he 
gives it the power of nectar. 

8 Vij. interprets anupurvasah by ‘according to the order of classes.* 

6 Vij. adds the words within the brackets. 

7 See Manu ch. iii., vv. 99 — 112. 

I 8 Ibid. 

* 9 See below* verse lft. 

10 Whoever is to be honored with a Madhuparka is to be seated, to havd his feet 40 
washed with water, to be asked to take some water by means of the Achamana t 
and to have honey mixed with curds given to him to eat. This is called a Madhuparka . 

See Manu ch. iii., vv. 119, 120. 

II See above verse 61 : he who bathes as therein stated is a Snalaka . 

19 See above verse 34. ^ 
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111. r He who is a traveller is to be understood to be an Atithi 
(guest) ; the srotriya 1 and one versed in one of the Vedas [who come as 
guests] are to be honored by the householder who wishes [to attain] 
the world of Brahm£. 

112. Without unexceptionable invitation, let there not be [a desire 
to] taste another’s food ; let him avoid [abuse] 2 of speech, hands, feet, 
&c. and too much food-taking. 

113. The satisfied Srotriya guest is to be escorted to the boundary ; 
the rest of the day, let him remain [or spend] with superior men, 5 

10 the friends, 4 and brethren. 5 # 

114. Having made [i. e. said] the evening Sandhy a (prayers), and 
having sacrificed to and prayed to the [three] fires ; and having dined 
so as not to product too much satisfaction surrounded by servants, 
lot him go to sleep. 

115. Getting up at the Brahma 6 hour, tho benefit of one’s own sou 
should be studied; duty, wealth, and pleasure, according to ability, at 
the proper times should not be abandoned. 

116. Knowledge, acts, 7 age, 9 brothers, 9 wealth, — for these in 
their order 10 men are to be respected. Even a Sudra endowed with 

20 these deserves respect in old age. 11 


30 


1 Srotriya is one who knows the Vedas ; he who knows one branch of a Veda is a 
vedaparaga according to Vijrianesvara. 

P&nini, Adliyaya v., ii., 84 : 41 ” *• “ He who studies the Vedas is 

a Srotriya.” c 

p.453 : ^T^Tr 3T 'Rf'H 


^ I N APt <, 'll' ft?-. ‘TrPPTtVnT II which means “ that Bralimana who studies 

one recension [of his Veda] with its kalpa , and the six Anyas (subordinate parts), is 
devoted [to the performance of] the six duties, and knows the dharma (law) is a 
Srotriya” 

a The original word is chdpalyam or activity ; Vij. makes it the mischievous use or 
abuse of the senses specified, of which he gives examples. 

3 Sishta or superior men ; Vij. translates it into men versed in histories, Purd - 


nas, &c. 


* Ishta is the original word which Vij. translates into men versed in poetry, 
stories, &c. 

6 Bandhu is the word in the text. Vij. makes it skilled in good acceptable conver- 
sation. See B&nabhatta’s Harshacharitra as to this and notes 3 and 4. 

6 The last four ghatikds of the night : zghatikd being equal to 24 minutes. 

7 Vij. describes these as ferauta and Srndrta acts. 

40 8 That is, says Vij., either senior in years to ourselves, dr is moie than seventy 

years olS. 

9 Vij. says extensive connection wdth relatives. 

10 That is, a man with knowledge takes the precedence of one only more aged, and 


so on. 


11 Vij. says according to a text of Gautama that this is so after he has passed his 
eightieth year, whether he h possessed of all the above attributes, or some of them. 
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117. To the old, the loaded, the king, the student who haslbathed 
after just finishing his studentship, tlio diseased, the bridegroom, 
the driver of a carriage, 1 way should be given; the king is to be 
preferred ; and the student who has just finished his Yedic studies and 
bathed is to be respected by the king/ 2 

118. Sacrificing, studying and giving alms are [appointed] for 
the Vaisyas 3 * and Kshatriyas ; and to the BrShmanas, there are, in 
addition, receiving gifts, assisting others to sacrifice and teaching [the 
Vedas]. 

* 119. To the Kshatriyas is ordained the protection of [their] sub- 10 
jects as the chief duty ; for the Vaisya lending at interest, agriculture, 
trade, and tending cattle are laid down.* 

120. For the*Sudras is [laid] down the service of the twice-born 
[as the chief duty], or if he cannot thereby earn his livelihood he 
may become a trader ; or studying the benefit of the twice-born, he 
may subsist by various mechanical arts. 5 

121. He should be attached to his wife, should be pure [internally 
and externally], maintain those who depend on him for support, and 
perform the Srdddha ceremonies. He should not neglect [tho per- 
formance of] tho five sacrifices, making use of the Mantra ‘ Namali S 6 7 20 

122. Non-killing, truth, non-stealing, purity, restraint of the 
senses, giving [alms], restraining the [passions or the] mind, mercy, 
foregiveness of injuries, — these are the means of attaining virtue/ 

123. Let him practise real and not assumed behaviour, worthy of 
his age, intellect, wealth, speech, acquaintance with Hho science [of 
acquiring the chief ends of humanity], 8 and, his profession or calling. 

124. The twice-born who has got food sufficient to last for more 

than three years may drink the Soma juice. 9 Ht? who has*a yearns 
food in store, let him perform the ceremonies antecedent to a &oma 
sacrifice. 30 

1 25. The Soma sacrifice is to be performed once a year, the pasu 
(goat) sacrifice is to bo made half-yearly at each equinox; the Agra - 
yana sacrifice [at the harvest-time], and the Ghaturmasyas also. 


1 Literally, holder of the disk. 3 Manu ch. iv., vv. 138, 139. 

8 Vij. says that for the Anuloma classes, also these rites are ordained. Manu ch. x„ 
vv. 75, 83. 

* See note to v. 118. See note to v. 118. 

A 8 Vij. says thftt some say that the verse " ^rTT«T : II 

•PTjWW 99 should be repeated ; others that simply should • 

be said. 40 

7 These are duties common to all men. Manu ch. vi., v. 92. B Added by Vij. 

9 Vij. says for three years, or for upwards of three years. Drinking Soma juice 
means performing the Soma sacrifice. He who has not sufficient means should not 
incur sin by “ drinking the Sdtoa.” 

w 
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1261 When these sacrifices are not probable, the twice-born should 
perform the Vaisvanari sacrifice. A sacrifice which is to be performed 
for the attainment of a certain object, should not be performed with 
insufficient means. 

127. H6 who performs a sacrifice by beggiug money of a Sridra 
becomes a Clidndala 1 ; he who does not give away all that has been 
obtained for sacrifices, becomes a vulture or a crow. 2 

128. Let the Icusii la-dh&nya, the kumbln-dhanya , the tryahiha and 
the asvastana 3 householder 4 subsist by gleaning grains or ears (jf 

10 corn : they are to be preferred in their inverted order. 


DUTIES OF A STUDENT. 

129. Let him not wish for wealth which will prevent his Yedic 
study ; nor from here and there 5 * ; nor from reprehensible occupations. 
Let him be also cheerful. 

130. If he is afflicted by hunger, let him seek money from a king, a 

disciple, or from a person for whom he is sacrificing. Lot him avoid 
hypocrites, doubters, heretics, and cheats. 5 1 

131. He should wear white garments, should clip the hair on the 
' head and face, and the nails, he should be clean, should not eat in the 

20 presence of his wife 7 ; nor should he eat with a single cloth on, nor 
eat standing. 8 t 

132. He should run no risk, 9 should not without a cause speak 
bitterly, or what is iiyurious, or untrue. 10 He should not steal, nor 
live by forbidden interest. 11 


1 Vij. says * in a future life.’ 2 Vij. says for a hundred years. 

8 He who lives by keeping food-store for 12 days, or 6 days, or 3 days, or a day [is 
termed kusula-dhcmya f kumbhi-dhdnya , trydhika, and a&vastana respectively. 

* Vij. divides householders into two classes (1) Salma , i. e. one who lives in a 
house, and lives unlike the ’four classes mentioned in this verse, and (2) ydyavara , 
30 *. e. those who subsist by gleaning. 

8 That is from anybody who may wish to give. Vij. says ,f from persons whose 
character is not known.” It clearly appears that a gift is not to be accepted until 
the character of the giver is known. * 

e Vij. explains heretics as those who reject the ways accepted by the learned and 
the aged. 

F^r the meaning of a Bakavritti (cheating like a crane) see Manu 4 ch iv., v. 196. 

* Compare further Manu ch. iv., v. 192. 

7 The reason assigned by Vij. is that her presence while eating would make their 

progeny weak. 

40* 8 See Manu ch. iv., vv. 35» 43. 9 Vij. : “ acts involving risk to life.” 

10 Manu ch. iv., v.*13g. , * ' 

t> . 1 1 Vij. defines vdrddkushi as “ one living by lendin£*t forbidden interest.” 



179 


133. He should wear gold , 1 and the sacred thread, cany .» stack 
and a wafeer-pofc 2 j [and] should move round the god, the earth, the 
cow, the Brfhlna^a and trees. 5 

134. He should not # commit nuisanco in a river, shade, a road, cattle 
shed, water, and ashes^ nor facing fire, the sun, the cow, the moon, 

[at the time of] the twilight, water, a woman, or the twice-born. 4 

135. He should not look at the sun, a naked woman, or a woman 
who has just given up sexual intercourse ; nor at urine or ordure ; 
nor should he look at the Rahu 5 and stars 0 when unclean. 

136. In the rainfall uttering the whole Mantra [commencing with] 10 

Ay am me Vajrah (this is my sword), he should not go [about] . 
unclothed, nor should he [unclothed] sleep with thq, head towards the 
west- 7 * 

137. He should not throw into water [or fire], spittle, bloo<J, ordure, 
urine, and semen. He should not heat his feet over the fire, nor should 
he leap over fire. 8 

138. He should not drihk water by the hollow of his hand, nor 
should he awaken a person sleeping. He should not play with the dice 
or by unrighteous acts 9 ; nor should he sleep with a dead body. 

139. He should avoid a prohibited act, the smoke from aj^burning] 20 
corpse, and crossing a river [by swimming]. He should not sit on 
hair, ashes, husk, charcoal, and a potsherd. 10 

140. He should not report a drinking cow, 11 nor should htf in any 
place enter by an improper entrance. He should not receive [anything] 
from an avaricious king transgressing the scriptures. 12 

141. As regards receiving [a gift] from^ ^butcher, an oilman, a 
vintner, a prostitute, and a king, each of these is ten times more wicked 
than the one preceding. 13 


1 Manu ch. iv., v. 36 : the gold would appear to be ornaments of the ears as 
stated in the Viramitrodaya : and such is the current usage. 

* Manu ch. iv., v. 36. 

» * This should be when passing by those objects/ so says the Vir. See Manu 


30 


ch. iv., y'. 139. 

4 Compare Manu ch. iv., vv. 56 and 52. 

5 Compare Manu ch. iv., vv. 37, 77, and 142. 

6 This refers to the eclipses, see the translation of Sdryasiddhanta and Siromani 
Goladhy&ya by Bapu Deva ^astriand L. Wilkinson, Calcutta, 1861, pp. 13, 178. 

f Compare M%nuch. i%, v. 75* 8 Compare Manu ch. iv., vv. 45, 48, 53, 54, 56. 

• Yij. renders by forbidden acts such as leaping over a cow. But the Vir. 
makes it to mean irreligious persons, and Manu supports him (see ch. iv., v. 79.) 40 
Compare further Manu ch. iv., vv. 57, 63, 7 4. * 

10 Compare Manu ch. iv., vv. 77, 69. 

11 The Vir. makes qrq’^rff to mean ‘ suckling its calf/ 

18 Compare Manu ch. iv.,jrv. 59, 84. 18 Compare Manu vv. 85, 91. 


' .# 't 



180 


1^2.i When herbs have grown, the commencement of the studies of 
Vedas [should take place] on the 15th day of Sravana, or [a day with] 
the lunar asterism of Sravana, or on the fifth day of Sravana with the 
lunar asterism of Hasta. 1 * 

143. Outside [the village] he should at a watery placo relinquish 

the study of the Vedas according to ceremonies on the 8th day of [the 
dark fortnight of] Pausha , 2 * or [another day of that month with] the 
lunar asterism of Rohini. 5 t, 

144. In the case of the death of a pupil, a sacrificer, a preceptor and 

10 a Bandlm, the [annual] beginning and relinquishing the studies of the 

Vedas, and in case of tho death of a Srolriya of one's own Sakha (redac- 
tion,) he should observe three holidays [each time]. 4 

145. He should "observo a holiday [day and nighty when there is 
thunder at twilight, when there is an atmospheric disturbance or an 
earthquake, when thero is a fall of meteors, when he has finished the 
Vedas \jnanlra or Bramhana'], or when he has studied the Ar any aka. 

146. [He should observe a holiday] on the fifteenth, fourteenth, 
and eighth [days of a fortnight], on the day of an eclipse of the sun or 
moon, at the junction of two seasons, or after having dinod at or accepted 

20 [a gift at] a Srdcldha . 

147. [0e should not study] a whole day and night when a beast, a 
frog, a mungoose, a dog, a serpent, a cat, or a mouse passes [between him 
and his preceptors,] or when Indra's standard is raised or taken down. 

148. [Ho should not study] when the voice or sound of a dog, a 
jackal, an ass, aivowl, the [chanting of the] Sdma [Veda], the sound 
of a bamboo 5 are being hoard, or in the vicinity of ordure, a corpse, 
a Sddra, an Antya, a lining ground, or an apostate. 

149. [He should not study] in an impure country, when he 
himself is impure, during thunder and tho flashes of lightning, when his 

30 hands are wet, when he is in water, at midnight after dinner [and] 
when high wind is blowing. 

150. [He should not study] during the fall of dust, oppressive heat 
in all directions, twilight, the mist, the time of danger, 6 whilst running, 
whilst nasty smell is issuing, and when a respectable man has come to 
his house. 


1 Vij and the Vir. say that when owing to drought or otherwise herbs have not 
grown, the commencement of the studies is to be made on that day in the month of 
Bhadragada, when the moon is with the asterism Sravana ^Aquilre)* or on the full 
moonday of Bhddrapada. Compare Manu ch. iv., v. 95. 

40 Generally corresponds to December and January. 

Tauri, Aldeharan. Compare Manu ch. iv., v. 96. 

For the several holidays in the study of the Vedas see Manuch. iv.,w. 97 — 127. 

Vir. applies this to the Vina, a guitar with 7 strings. 

Vij. says the danger here meant is that arising from t be king or robbers. 
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151. [He should not study] while riding an ass, a camel, an dephant, 
a carriage, while embarked on a boat, while on a tree, or waste ground, 
or a desert. # These thirty-seven occasions [the wise] understand to be 
respites from study fdr the time [while those things are happening], 

152. He should iy>t cross the shadow of a god, a Bitvij (sacrificer), 
a Snatalca , (he who has finished his study of the Vedas), the preceptor, 
the king, and 1 a woman other than his wife ; nor [should he cross] 
blood, ordure, urine, spittle, unguSnts, &C . 1 

153. He should never show disrespect to the Brahman a, the cobra, 
the king, and to hitrreelf; he should seek wealth until death 2 ; he 10 
should not touch any one to the quick. 3 * 

154. He should throw the remnant of the eaten food, ordure, urine, 

and water of the feet far away [from his house]. He should practise 
ordinances prescribed by the Vedas and Smritis.* * 

155. lie should not touch, while impure 5 or with his feet, the cow, 
the Br&hmana, fire, and food ; nor should he revile or strike them. He 
may chastise his son and pupil. 6 

' 156. He should strenuously practise ordinances in deed, mind, 
and word ; but he should not practise that which though ordained is 
rejected by the people, and can therefore not lead to [the acquisition of] 20 
heaven. 

157 — 158. With the mother, father, guests, brothers [including the 
non-uterine], women with their husbands living, 7 8 persons connected by 
marriage, maternal uncles, the old, 0 the young, the sick, the pre- 
ceptor, physicians, the dependents, and relations [maternal and paternal] 

[With] the sacrificer, the family priest, one’s child, wife, slaves, and 
the uterine 9 brothers, the householder should avoid discussion ; [for 
thereby] he will win the [future] worlds. [158], 10 

1 Compare Manuch. iv., vv. 130, 132. gQ 

8 The Vfr. says this desire for prosperity should cease with the end of the second 
order. 

8 Compare Manu ch. iv., vv. 135, 137. 

* Compare Manu ch. iv., vv. 151, 155. 

8 The word is which literally means unwashed after meals, but the Mit. and 

the Vfr. both take it in an extended sense here. 

8 Compare J^anu ch.iv., v. 164. 

7 Vfj. has explained the word sflffcr as has been rendered above. The Vfr. explains it 
to mean a sister or the like. 

8 The Vfr. says a is a hoy under sixteen years of age, and a is one over 40 
seventy years. 

9 *RPPT: i* explained by Vfj. as uterine brothers, and by the Vfr. as Sapindas / > ; 

10 Compare Manuch. vv. 169—174. *'’** ..' 
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159. I * 3 4 He should not bathe in another's watei* without haying re- 
moved [from its bottom] five lumps of clay* He should bathe in a 
river, 1 a natural pool, a lake, 2 or a mountain-spring. 3 

160. He should avoid another’s bed, seat, garden or house without 
permission. He should not, except in distress, qat the food of one 
who is without the [domestic] fire. 4 

161 — 165. Of a miser, 5 a person under restraint, a thief, an impo- 
tent person, a person appearing dn the stage, a bamboo-cutter, a 
person practising base acts, a person living upon usury, a prostitute, 
10 and a sacrificer for various persons 6 [161], » 

Of a physician, a person diseased, a person enraged, an unchaste 
woman, an intoxicated person, an enemy, a bloody person, a person 
of a savage disposition, an outcast, an apostate, 7 8 an * impostor, and 
one eating the remains of eaten food [162], 

Of a wayward 0 woman, a goldsmith, an effeminate person, a village 
sacrificer, a seller of arms, a blacksmith, a tailor, and a keeper of dogs 9 
[163], . 

Of a wicked person, a king, a dyer, an ungrateful person, a butcher, 
a washerman, a vintner, and a person living in his house with the 
20 paramour of his wife [164], 

Of a backbiter, a mendacious person, an oilman, 10 a bard, and a seller 
of the Soma-juice, —he should not recoive food. 1 1 [165.] 

166. t A.mong the Sudras, the slave, the cow-keeper, the ancestral 
friend, the co- cultivator, the barber, are persons of whom he may eat 
food ; [so may fofid be taken from] one who has surrendered himself 
[in body, mind and soul]. * 

(Here ends the SnatObtf chapter.) 

I The Vir. defines a as a body of water that flows for 8,000 dhanush (a mea- 
sure equal to four cubits). 

30 * The same authority notices a reading of instead, which he defines to be a 

body of standing water over 1,000 dhanush. 

3 Compare Manu eh. iv., vv. 201, 203. 

* Compare Manu ch. iv., v. 202. 

8 is thus defined by Devala: — aflcTTR ^ y’KRi*! 41^3 1 **}*PJ: 

fiRit y q p fr qRsj’ ffrf |l “ He is declared to be a kadarya (miser) who out of covet- 
ousness pinches himself, his religious performances, son, wife, parents, and servants.” 

• The Vir. unlike Vij. and Sulapani considers to be a copulative 

\ compound, *r°T meaning the joint feast by several and sacrificer. Vij. says thf \ 
compound means a sacrificer for many. • • 

40 1 See supra p. 165, v. 38. 

8 The Vir. adopts the alternative interpretation of this word suggested by Vij., viz., a 
woman without a husband or issue. 

9 The Vir. applies this word to a hunter who like a dog lives by hunting. 

10 Vir. says it means a cartman. 

II With the above five versercompare Manu ch. iv., vv. |05— 223.~ 
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THINGS FIT AND UNFIT TO BE EATEN. 

* 

167 — 168. Foodjiot given with due respect, improper flesh, 1 food 
filled with hair and worms, sour, food, stale food, offals, food touched 
by a dog, food on which the sight Of an outcast is cast [167], 

Food touched by a woman in her monthly course, 2 food publicly 
offered, 3 'food given by one not an owner, 4 food smelt by a cow, food 
eaten by a bird, and food voluntarily touched by the foot, he should 
not accept. 5 [168.] 

169. Unctuous foo'd, though stale and kept long, is fit for use ; so 
also is unoily food made of wheat, barloy and the tranfformations of the 10 
cow's milk. 

170 — 175. Ho should abstain from the milk of a cow which is in 
season, 6 which is within ten days from its delivery, or which is without 
its calf ; from the milk of a camel or animal with uncloven hoofs, of a . 
woman, of a wild animal, and of a sheep [170], 

From offerings prepared for deities and sacrifices, the sigru pod, 
red gums exuding from trees, gums issuing from incisions in trees* 
unhallowed flesh, herbs growing on filth and mushrooms [171], 

From [the flesh of] carnivorous birds, the Chataka , the parrot, the 
pecking birds, the Tittibha [bird], the Indian crane, animals with 20 
uncloven hoofs, the swan, and all the domestic fowls [172], 

From [the flesh of] the heron, the water fowl, the Chakravaka bird, 
the Baldlca (a species of the crane), the Balm (anocher species of tho 
crane), the tearing birds 7 ; [from the foflowing kinds of dishes, viz. :] 
the Krisara, samyava , jpayasa, apupa, and hftslilculi without first pre- 
senting them to the gods [173], 

From [the flesh of] tho sparrow, the jackdaw, the osprey, the wild 
cock, the web- footed birds, the wag- tail, and unknown birds and quad- 
rupeds [174], 


1 fsjPTfa is explained by Vij and the Vir. to be flesh, do portion of which has 80 
been dedicated to God or to the manes. 

2 Vij. says a woman in her monthly course is here used as illustrative of a Chdndala 
and the like. 

3 That food which a crier takes with him about the town, and invites mendi- 
cants to partake of. 

4 Vij. and the Vir.' notice tw T o readings here and which mean, — 

* Food eaten after the last dchamana at the end of meals,’ and * food taken after the 
neighbour at meals has risen’ respectively. 

• Compare Manu ch. iv., vv. 207 — ^09, 211 — 213. 

6 Vij. adds a ma y also mean a cow that has ceased to give milk regularly, or 40 

one tj^at suckles another calf. 

7 Such as chakora . 
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From* [the flesh of] the blue jays, the red-footed birds, flesh from a ‘ 
butcher, dry flesh, and fish. Having voluntarily eaten these, he should 
fast three days and nights. 1 [175] 

176. Having eaten an onion, the domesti6 boar, a mushroom, 
the domestic cock, garlic, and turnip (or red garlic), ho should ob- 
serve the Chandra y ana [penance]. 2 

177 — 178. Of the five clawed animals, the porcupine, the lizard, the 
tortoise, the Sallaka (a species of thfc porcupine), and the hare, and of 
the fish, the Simhcit imdalca and tho rohita , 3 [177] 

10 So also tho Path via, the Jtujiva , and the Sashalka , 4 are fit for 
use by the twiceDborn. Hoar now about the injunction as to the eating 
and abstaining from flesh. [178.] 

t 179. Ho who eats flesh for saving life, or at the performance of a 
Sraddha , he who eats sacrificial flesh, or flesh for gratifying a Brahmana 
after having worshipped the gods and the manes with it, incurs no sin. 5 

180. That evil doer who kills a beast unconformably to the pre- 
scribed mode shall dwell in awful hell as many days as there may be 
hair [on the body] of that beast. 0 

181. By abstinence from flesh a Br&htnana accomplishes all his 
20 desires, and, obtains the fruit of a horse-sacrifice. Even living in the 

house he becomes a muni (a sage). 


^PURIFICATION OF THINGS. 

182 — 183. Of a golden <?r silver vessel, of a shell, of a sacrificial 
vessel, of a ladle, of aeptvine, of vegetable, cords, root, fruit, cloth, 
bamboo- work, hide [1<32], 

Of sacrificial vessels like chaniasa , the purification is effected by 
water. Of a charu (a vessel in which rice is cooked), of a snick (a sacrifi- 
cial vessel), of sruva (a Soma-ladle), of oil-vessels, [the purification is 
eflected] by warm water. 7 [183.] 

30 184. [So also] of a sphya (a sacrificial implement), a winnowing 

basket, a deer's skin, corn, a wooden pestle, a wooden mortar, a 
cart. Of collected corn and cloth in large quantity, sprinkling of water 
[is the purification] . 

185. Wood, horns and bones [are purified] by paring off [their sur- 
face]; so are vessels made of fruit-shells by brushing With coW hair, and 
sacrificial vessels in a sacrifice by the sprinkling of water by the hand. 

1 For the prohibited kinds of flesh, see Menu ch. v., vv. 8-16. 

* Compare Manu ch. v„ vv. 19, 20. » Compare Manu ch. v., w 17 18 

4 These are three varieties of fish. » Compare Manu ch. v„ vv. 26* 27 ! 

40 * Compare Manu ch, v., vv. 63—56. 7 Compare Manu ch. v., w. 112, 116, 117. 
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180. A camlet ot* a silken cloth is purified by salt-earth, wate? and 
cow-urine ; sackcloth by the Bilva fruit [with water and cow-urine] ; 
and a shawl by* soap-berries [with water and cow-urine]. 

187. So is a kshaurila (^linen cloth) by white mustard seeds [with 
water and cow-urine] ; an earthen vessel by being baked again. The 
hand of an artisan is pure ; so is an article of sale, alms, and the mouth 
of a female. * 

188. The purification of the grouhd takes place by cleansing, by 

burning, by the lapse of time, by the walking of the cow, by the 
sprinkling of water, by digging and by smearing. The house is purified 10 
by cleansing and smearing. 1 • 

189. 'Food being smelt by a cow or sullied by liair, flies or worms, 
water, ashes, or dhrth should be thrown on it for its purification. 

190. The purification of lead, tin, and copper is by salt, tamarind, 
and water; that of bell-metal andiron by ashes and water, and that 
of a fluid by pouring- [it into a pot to overflowing]. 

191 . Of that which is besmeared with an unclean thing, the purifica- 

tion is by earth and water, because they romovo the smell ; what is 
declared to be pure by the speech [of aBrahmana], what is cleansed by 
water, and what is not known [to be impure] is always pure. 20 

192. Water which is as much as is sufficient to quench the thirst of 
a cow, which is in its natural state, and which is on the ground is pure ; 
so is flesh dropped by a dog, a Chanda! a y and carnivorous [birds], &c. 

193. A ray of light, fire, dust, shade, a cow, a horse, tho earth, 

wind, drops of water, a fly touching, and the calf of a tow when suck- 
ing are pure. ^ 

194. The goat and tlio horse are puro atSkft mouth; the cow is 

not pure at the mouth; tho filthy matters issuing from tlio body of 
man are not [pure]. The roads become puro by tho rays of tho sun 
and moon, and by the wind. ' 30 

195. Drops or particles issuing from the mouth are puro; so aro 
drops of sipped water. The hairs on the face entering tho mouth aro 
pure. So also does a person become puro by throwing out what is clung 
to his teeth. 

196. Having bathed, drunk, sneezed, coughed, slept, eaten, ridden 
in a carriage, or put on clothes, a man should rinso tho mouth again 

/ though he had rinsed it before. 

* 197. The 4Slth aifd water on the road touched by a Chandala, a 

horse, or a crow, and housos built of burnt bricks become pure by the 
wind only. 5 40 

1 This is generally done with cowdung. 

2 Vij. says that fluids below a prastha (a certain measure) cannot be purified, and 
must be thrown away. 

3 For the above verses on purification of things, see Manu ch. v., vv. 111—116. 

x 
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* 1 c GIFTS. 

198. * Brahm6 having practised austerities created the Brahmanas 
for the preservation of the Vodas, for the satisfaction of tho gods and 
manes, and for the protection of righteousness. c 

199. The Brahmanas aro the heads of all [the three last classes]. 
Of them, those that are versed in the study of the Vedas [are superior]. 
Among them those who practise observances arc superior, and among 
the latter thoso who have the knowledge of the soul are excellent. 

200. Fitness [to receive in charity] docs not arise by more learning 
10 or austerities. Where observance and these two dwell, that is declared 

to be tho fit recipient [of charity]. 

201. A cow, Wid, sesamum, gold, &c. should bo given with due 
celebration to a deserving [Brahmana], A learned Snan desiring his 
welfare, u should give nothing to one who is undeserving. 

202. A gift should not be accepted by one who is destitute of learning 
and austerities. If ho accepts it, he leads tho giver and himself to hell. 

203. Every day something should be given to a deserving person ; 
moro so on special occasions. 1 A person begged of should also give 
with due faith according to his means. 

20 204. A good milch cow, whoso horns aro covered with gold and 

hoofs with silver, which is covered with cloth and a vessel of bell-metal, 2 
should be given with dahshind (a money present). 

205t Tho giver of her attains heaven for as many years as there 
aro hairs [on her body]. If the cow bo a Tcapila , ho saves himself and 
six ancestors of his. 

206. If she be two-fape'd, 3 the giver of her, giving according to the 
aforementioned methdtf/ attains heaven for as many years as there are 
hairs on her body and on her calf. 

207. While the two legs and tho faco of her young ono appear from 
30 within her womb, 4 and while she is not delivered of tho foetus, a cow 

is to bo considered as the earth. 5 

208. Having somehow givon a cow, whether giving milk or not, 
which is free from diseaso, and is not emaciated, the giver is honoured 
in heaven. 

209. Tho affording relief to a fatigued [guest], the service of a sick 
man, tho honouring of the gods, the washing tho feet, 0 and sweeping tho 
remains of food eaton by a twice-born, aro each like tho giving of a cow. v 

1 U 

1 Shell ns those of an eclipse and the like. 

* The Vir. says this vessel is the milking pot. 

40 * For the meaning of this, see the following verse. 

4 The first part of this verse explains what is meant by a double-faced cow. 

8 Meaning that the gift of a cow in such a state produces the merit of a gift of the 
earth. o 

6 Vij. adds * of a twice-born who is either of an equal or superior rank . 9 
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210. Having given land, lamps, food, cloth, water, sesamum, 
clarified butter, an asylum to travellers, something to help one in 
marriage [such as a ^irl or the like], gold, or a strong bull, he is 
honoured in heaven. 

211. Having given a house, corn, protection, shoes, an umbrella, 
a garland, an ointment, a conveyance, a tree, a desired thing, or a bed, 
he shall become extremely happy. % 

212. The knowledge of Brahman is full of all virtue, for it is superior 

to the gifts [of things]. He who imparts it, enjoys the heaven of the 
Brahnul without [the fear of] a fall. 10 

213. He who being able to accept, docs not accept a gift, attains 
the several worlds which the charitably disposed [attain by their gifts]. 

214. The Jvifsa grass, t vegetable, milk, fish, perfumes, a flower, 
curds, land, flesh, a bed, a seat, fried barley, and water should not be 
rejected [when offered] . 

215. These are fit to be accepted even of an evil-door, except a 
prostitute, an impotent person, an outcast, and an enemy, if offered 
without solicitation. 

216. For honouring tho gods and guests, for the living of his pre- 
ceptor, his dependents [such as the wife and children], and others, and 20 
for his own maintenance, he should accept [a gift] from any one. 1 

End of the chapter on c Gifts/ 


OBLATIONS TO THE MANES. 

217 — 218. Tho now mooi/s day, the eighth day after full moon, 2 * 
addition [to the family by birth], tho second fortnight of tho month, 
the two solstitial days, [the days when] dainties [enjoined for a 
srdddha ceremony] and a worthy Brahman [are got], the equinoxes 
[217], 

A vyatipdta , tho gaj achchhdyci , 5 the eclipse of the sun and moon, 
and whenever the Srdddha performer chouses ; — these are the times 30 
prescribed for tho performance of a Srdddha , 4 [218.] 


1 .With the above verses on Gift, compare Manu ch. iv., vv. 227 — 248. 

4 Aavalayana mentions four Ashtamts (eight lunar days) in the year as called 
Ashtakas , viz., the eight lunar days of the dark fortnight in the seasons of Hemanta and 

8i6ira f or the months of Mdrgsirsha, Pausha , Mag ha, and Phdlguna . 

4 These are particular conjunctions of time. 

* The word Srdddha literally means that food which is offered out of faith. 
Compare Manu w. 122, 123. 
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210—221. Young men who have studied all the Vedas, a young 
tirotriya, a youth knowing tho Brahman , a young person knowing the 
meaning of tho Vedas, a young person acquainted with the Jyeshtha Sdima 
(a particular portion of tho Sanaa Veda), Trimacthu (throe richs from the 
Rigvcda), or Trisuparna (particular Richs that occur in tho Yajurveda 
Aranyaka), 1 * [219] 

A sister’s son, a sacrificor, a son^-in-law, ho for whom one performs 
a sacrifice, tho fathor-in-law, a mother's brother, a Trindchikctaf a 
daughter's son, a pupil, a relation, a kinsman, 3 [220] 

10 Persons devoted to observance, persons devoted to austerities, those 
who worship five fires, a Brahrn achd rin (one of the first ordor), persons 
devoted to thoir father and mother, — these aro Brahmanas fit for [invi- 
tation to] a Sruddha . 4 [221.] 

*■ 

222 — 224. A diseased Brdhmana, a Brakmana with a deficient or 
superfluous limb, a Brahmana with one eye, 5 a Pannarbhava (one born 
of a twice-married woman), an Avaldrna , (ono who has violated his 
celibacy), a Kunda (a son born of adultery during tho lifetime of the 
father), and a Golaka , (a son of a widow unmarried), one with contracted 
nails, ono with black teeth, [222] 

20 A toachor for fees, 0 an impotent person, tho defiler of a damsel, a 
person of bad repute, the betrayer of a friend, a backbiter, tho seller 
of tho^oma, and a parivindaka (ono married before his elder brother) 
[223], 

Tho forsaker of his father, mother, or preceptor, 7 8 one eating of a 
Kunda, a ono bom of an a^stato, the husband of a twice-married woman, 
a thief, and a non-obsdfvor of tho precepts of the /Sditras are disqualified 
[for tho Srdddha]. [224.] 9 


1 Vij . says these are the best Br&hmanas for a Sraddha. 

a The reciter of trinachiketa , which is that portion of the Taittinya Brdhmana which 
30 consists of three Anuvakas, and contains the story of Nachiketa. 

3 The Brahmanas mentioned in this verse are middling for a Sraddha. 

* These are inferior Brahmanas for a Sraddha. Compare Manu ch. iii., vv. 128— 
137, 143, 147, 148, 183— 18G. ‘ 

5 Illustrative of persons totally blind, deaf, bald, &c. according to Yij. 

The following is the translation of a verse found here in some MSS. : — 

‘ One entirely naked, one very hungry, one having white leprosy, one with a diseased 
productive organ, one afflicted with a disease, one with an a\i\ tongpe, one tending / 
[cows,* &cj. and [a subordinate royal] servant, and those who subsist by trading and 
weapons. 9 

40 6 Yij. here includes the pupil too who studies by paying regular fees to the teacher. 

1 Vij. includes the forsaker of a wife here. 

8 So says Vij. ; tl^e Vir. suggests another interpretation on the authority of a text 

of Devala, which says that the eater of food measuring a kunda (equal to four prastha 
or seers) is ealled a kundMi. • 

9 Compare Manu ch. w. 149—181. 
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225. Well composed and pure, ho should invite Br&hmanas* on tlie 
previous dajr, who should be under restraint as regards the action of 
the mind, the speech, and the body. 

226. In the afternoon, 1 having honoured them after their arrival 
with hospitable words, with his hands pure ho should seat them on 
seats after they have sipped water. 

227. [The Brahmanas to bo incited should be of] an even number, 
k according to [the performer's] means, at a Daiya Sraddha (an offering 

to God), and an uneven number at a Pitrya Sraddha (an offering to 
the manes), in a covered and pure place inclining towards the south. 2 10 

228. At a Daiva Sraddha, two Brahmanas should sit facing the 
east ; at a Pitrya Sraddha, the three should sit facing the north ; or 
there may bo only^ one [at each of those Sraddha*] . The samo rule holds 
in the case of a Sraddha (oblation) to the mother's ancestors. The 
[worship of the] Visve l)eva [in these two cases] may be either single 
or [separate]. 3 

'229. Having poured water into their hands, and also given Tmsas 
for a seat, ho should with their permission invoke the Visvedevas , 
with the rich beginning ‘ Visvedevas ah.’ 

230 — 233. Then having scattered barley-grains on the ground, and 20 
poured water with the rich beginning with € Sannodevi’ in a vessel 
purified with hum grass, and then having thrown therein barley- 
grains with the formula [beginning with] i yavosi ' [230], 

He should pour argha (water) into their hands -with the formula 
[beginning with] Yddivya. Having given water, unguent, flowers, 
incense, a lamp [231], 

And having given a garment and water for washing hands ; then 
having thrown the sacred thread on the right shoulder, having made 
a revolution to tho manes from the left [232], 

Having given doubled husa grass, and having with their [i. e. Brahma- 30 
nas'] permission invoked [the manes] with the rich [beginning with] 

‘ TJsantastva / he should mutter [tho mantra beginning with] ‘ Ayan - 
tunahJ [233.] 

234 — 242. Sesamum grains should be substituted for barley-grains ; 
he should make oblations, &c. as before. Having offered water [into 
their hands], he should carefully collect it in a vessel [234], 

And keep.*the vessel turned downwards [with tho mantra beginning 
with] Pitribhyah sthdnamasi (thou art the abode of the manes, &c.).* 
Having taken boiled rice mixed with ghee, having requested permis- 
sion of [the Br&hmanas] to offer a sacrifice to the fire [235], 40 

1 The word is 3|cpn9r, which is the fourth of the five divisions of the day. 

■ Compare^ Manu cli. hi'.*, vv. 125, 206. 3 Compare Menu ch. iii., v. 208. 

4 Compare Manu ch. iii., v. 210. 
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Being commanded (by the*m) * Do/ and having given oblations to 
lire as in the Pitriyajna (oblation to the manes), he should carefully 
distribute the remains of them into vessels [236] 

Procured according to his mean£, especially silver ones. 1 Having 
placed the boiled rice in vessels, and having consecrated them with 
[the formula beginning with] ‘Prithivi Patram ’ [237], . 

Ho should place the thumb of tlie^Brdhraanas on it with [the man- 
tra beginning with] “ Idam Vishnu” (this is Vishnu, &c.). Having 
muttered the yayatri with the vyahritis , 2 together with the three rich $ 
10 [beginning with] “ Madhuv at ah” [238], 

He should address them — ‘ [eat] as you pleaso’ ; and they on their 
part should eat without uttering a word. Without anger, without 
bustle, he should serve them with tho desired food and havishya (objects 
of oblation) 3 4 [239], 

Till their gratification ; having meanwhile muttered holy texts 4, and 
the former prayers. After having asked [fho Brahmanas] with food 
in his hand if they are satisfied, and having obtained their permission 
[with regard to the use of the] remainder [240], 

He should spread tho remaining food on tho ground, giving water 
20 once [into the hands of each Brdhmana] . Having taken all the boiled 
rice mixed with sesamum, ho should with his face to tho south [241], 

Offor rice balls [to the manes] near tho remains of the food [eaten 
by tho Brdlimands] as in the pitriyajna (oblations to the fathers). 

[The inndas (balls) shouj^be made as big as the mouth of a child 
of two years can cont^nfand should be offered on the ground sepa- 
rately]. 5 * 

Thus [he should give rice-balls] even to the manes on the maternal 
side. 0 Then he should give wator [to Brdhmanas] to sip. 7 [242.] 

243. Then he should cause a Svasiivdchya (a request to the Brdh- 
30 manas to pronounce a benediction), and the Akshayyodaka (water 
which causes the oblation to be everlasting) to be made. Having 
given presents [to the Brdhmanas] according to his means, he should 
request permission to hear Svadhd repeated. 


1 Compare Manu ch. iii., vv. 210—212. 

** See supra p. 162, verse 15 and the note. 

a See for the list of the different kinds of havishya , MaDU ch. iii., vv. 256, 257. 

4 See Manu ch. iii., v. 232. 

8 The portion, within the brackets is the translation of a verse found in the Bombay 
lithographed edition A of Y&jnavalkya. 

40 6 Compare Manu ch. iii., vv. 215, 216. • 

7 Compare Manu ch. iii., v. 218, 
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244. And being commanded by those Brahmanas to dcf so, ho 
should say — ‘ let Svadhd be pronounced on the manes/ Then they 
should pronounce — Met svadhd be/ It being pronounced, he should 
sprinkle water on the*ground. 

245 — 246. And when the performer of tho oblation has said — ‘ Let 
Visvedevas be pleased/ [and when] tho Brahmanas have replied, he 
should mutter* [the following] : — 'Let givers increase in our family; let 
our family increase; let the Vedas ’prosper [245] ; 

Let our faith not vanish, and let us have much to give/ Having 
said thus, having spokon sweet words, and fallen [at the feet of the 10 
Brdhmanas], he should cause tho Visarjana [sending away of the 
manes, etc.] [246.] ? 

247 — 248. fie should with a delighted heart dismiss them, begin- 
ning with the father and with the formula [commencing \yith] Vdje. 
Having turned up tho cirghapdtra (vessel for water) 9 in which tho water 
[dropping from the hands of the Brahmanas] was collected before [247], 

He should dismiss the Brahmanas. Having followed them [to some 
distance], and returned after going round them, he should cat the 
remnant of the food eaten by the manes. [248.] 

249 — 250. He and tho Brahmanas should abstain from sexual 20 
intercourse that night. In this same way he should offer oblations to 
the manes in the vriddhi and Nandi [ceremonies], with [the difference 
that] the revolution [is to bo from left to right] [249], * 

[With] rice-balls mixed with curds, and tho jujube fruit; [all] tho 
ceremonies [should be performed] with yava (barley-grains). In an 
ekoddislita oblation, there is no oblation tc\£he gods, and there is only 
one vessel for ary ha ( sacred water) and ptctiitralca ( a braid of Jcuia 
grass.) [250.] 

251 — 252. There is [further] no dvdliana (invocation of the manes) 
and agnaultarana (oblation to the fire), and the sacred thread should 30 
be on the right shoulder. [Tho performer of tho Ehoddishta] has 
further to say ‘ wpatishthatdnd (stand up) instead of Akshayya (everlast- 
ing), [which is done in the aforementioned oblations]. At tho time of 
dismissing the Brahmanas [251 J, 

He should say * be satisfied/ and they [should answer] e we are 
satisfied/ For the preparation of argha ho should have four vessels. 
[252.] 

253. [Tlfo&e vessels should] contain wet sandal-powder, water, and 
sesamum ; the water in the vessel for the deceased should bo poured 
into the vessels sacred to the manes with the two formulas [beginning 40 
with] Yesamanah . Ho should do the rest as before. 

254 — 256. This [is called] Sapindikarana (associating the deceased 
with the manes). ThS ekodduhta ceremony [should be performed] 
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even foi* a deceased female. Even when Sapiiidilcarana of the deceased 
has taken place within a year [from his death] [254], 

The food and the pot of water should be given [to a Br£hmana] for 
a year. Every month for a year, a Srctddhct should be performed on 
the [lunar] day of death [255] ; 

Similarly [after that, onco] every year. The first [ Srdddhd ] is to be 
performed on the eleventh day. He should offer tho ‘ pindcls (balls) 
to a cow, sheep, or a Brdhmana, or throw thorn into fire or water, 
[256]. 

10 257 — 260. HO should not romovo the remains of tho food eaten [by ' 

Brdhmanas] in their presence. The manes are satisfied by havwhya 
(food fit for sacrifice) for a month; by food mixed with milk for a 
year [257] ; 

And by the flesh of fish, the red deer, ram, bird, sheep, spotted deer, 
black deer, antelope, wild boar and hare respectively 1 [258], 

For a period progressively increasing by a month. Ho who offers [to 
the manes] tho flesh of a rhinoceros or of tho Mahdialka (a kind of 
fish), or honey, or the food of the sages [259], 

Or of tho red sheep, or a vegetable, or the flesh of an old white sheep, 
20 or makes any offerings [to the manes] at Gaya attains eternal plea- 
sures. [260.] 

261 — 263. So also he who gives on tho Varshatrayodasi (tho four- 
teenth f,lay of tho dark fortnight of Bhddrapada), especially when tho 
lunar asterism on that day is mayhd . A [worthy] daughter, ison-in- 
law, beasts, 2 good sons [261], 

[Success in] a game, husbandry and commerce, whole-hoofed and 
cloven-hoofed beasts, shining with learning, gold and silver with 
other [i. e. base] metals [262], 

Superiority over his tribe are together with all desired objects 
30 obtained by him, who offers oblations on all the lunar days [of the 
fortnight] 3 save tho fourteenth respectively. 4 [263.] 

264 — 271. On that day [viz., the fourteenth,] oblations are offered 
to thoso who are killed by weapons. Heaven, offspring, glory, valour, 
crop, strength [264], 

Sons, superiority, good luck, prosperity, leadership, good, unresisted 
authority, commerce, and the like [265], 

Health, fame, freedom from sorrow, beatitude, wealth, [knowledge 
of] th^ Vedas, success in medical treatment, an^ metah except gold 
and silver, also cows, goat, sheep [266], 

40 1 Compare Manu ch. iii., vv. 237, 272. 

s Such as the goats and the like. 

* The Vir. says these lunar days should be those of the dark fortnight. 

4 Compare Manu ch. iii., v. 276. c 
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Horses and longlife — all these objects he obtains, who duly performs 
tho Sriddha on the different asterisms beginning with Krittika and 
ending with fiharani 1 [respectively] [267], 

With faith and belief and without arrogance and envy. The manes 
are represented r by the sons of Vasu, Iiudra, and Aditi, who are tho 
real gods in a Sraddha [268^, 

And are satisfied by a SraddJui [offered] by the mortals. Life, 
progeny, wealth, learning, heaven, Salvation, happiness [269], 

And also a kingdom is given to men by tho manes when satisfied. 

WORSHIP OF GANAPATL 10 

For the accomplishment of obstructions, Vinayaka (Ganosa) was 
constituted [270] 

The head of the Ca$as by Rudra (Siva), Brahma and [ Vishnu]. 
Hear the description of ono who is possessed by him [/! e, 9 Vinayaka]. 
[271.] 

272. In dreams ho enters tho depths of water, and sees head-shaved 
persons, and mounts carnivorous animals covered with red garments. 

273. He [in dreams] sees himself in the midst of chunddlas , asses 
and camels. Whilst going, he fancies himself followed by olhers.- 

274. One, who has been possessed by him, becomes absent in mind, 20 
fails in his undertakings, is dejected without cause, and will not get 
his kingdom even though he be born of a king. 

275. [When so possessed], a damsel does not obtain a husband, a 
woman docs not conceive or bear children's^ Srotriya does not obtain 
preceptorship, and a pupil, learning. 

276. Nor a merchant, profit ; nor a husbandman, crop. Ilis \i. c. of 
the individual possessed] bathing should bo effected on an auspicious 
day according to tho following ceremony. 

277. [He should bo] smeared with an ointment of white mustard 
with ghee, and should have his head smearod with sarvaushadhi (an 30 
assemblage of certain herbs) 3 and various perfumes. 

278—279. [Ho should then bo] seated on tho Bhadrdsana (blissful 
seat), and should have tho Svasti (blessing) pronounced upon him by 

1 Note that the usual a order of asterisms in astronomical works commences with 
Ahini and ends with Revat'i ; while their order in the Yedic works commenscs with 
Krittika and ends with Bharani. 

, 8 Yij. applies the latter hemistich of this verse to dreams, but the Yxr. disapproves 
of this interpretation. The latter has been followed in the above rendering. 

« Vij. explains the term frtfafa: thus: — 

jpr I * 40 

> y 
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worftiy Brdhmanas. [Having obtained] earth from the stable of horses 
and elephants, from an ant-hill, from the junction [of rivers], or from a 
lake [278], 

Rochana (a kind of yellow substance), perfumes, and guggula (a fra- 
grant gum resin), he should throw them into waters which were brought 
by him in four vessels of the same colour from a lake. [279.] 

280 — 285. Then the blissful seat 1 on the red leather of a bull should 
be spread. 4 With the water whoso vitality is thousand-fold, whose 
flow is hundred-fold, which was consecrated by the sages [280], 

10 I sprinkle thee with that ; may that purifying water purify thee. 
May King Varuna, the sun, and Brihaspati give thee prosperity [281] ; 

And so may Indra and Vayu, and so the seven llishis. r Any awkward- 
ness about thy hair, in the parting lino of thy hair [on the crown], 
in thy head [282], 

In thy forehead, in thy cars, in thy eyes, may always bo destroyed 
by these waters/ When he has so bathed, mustard oil by means of a 
ladle made of the TJdumbnm tree (Ficvs glonwrcta) [283], 

Should be poured on the head with hum grass in the left hand [of 
the proceptor], as an offering made to Mita, Sammita, Sala, Katah- 
20 kata [284], 

, Kdshmdnda, and Rajaputra,' 2 with tho word Svalia added at the end 
of each. An offering [of boiled rice] should then bo made in the 
names [of Ganapati abovementioned] with salutations. [285.] 

286 — 289. Spreading Imsas on all sides in a basket placed where 
four roads meet, ho should give rice imperfectly unhusked, boiled rice 
mixed with sesamum fto«. p ^286]. 

Fish, raw and cooked flesh only of [tho just mentioned] kind, a 
variegated flower, perfumes, also tho liquor of three kinds [287], 

A mulatto, (a radish), a puralca (a meal-cake), an apupa (a sort of 
30 cake made of wheat), a string of TJndcraha (a dish made of rice), 
rico mixed faith curds, pay asa (preparation of milk), flour mixed with 
coarse sugar, and modalcas (sweet balls) [288]; 

Having taken all these, and rested his head on the ground, he should 
then invoke Ambikd, the mother of Vin&yaka [289], 

290 — 294. Having presented her with offerings and a handful of 
durvas [grass], mustard and flowers, [a prayer should be made thus] 

* Grant mo, oh Goddess, beauty ; grant mo prosperity; [290] 

‘ Grant me sons, grant mo wealth, grant me all my desires/ Then 
clothed in whito, garlanded with white flowers, and anointed with 
40 unguents [29 1] , 

1 The Bhadrdsana , says Vij., is a mat made of Bhadraparm plant. 

8 The above are six names of Ganapati. C 
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He should feed the Brfihmanas, and present them and also his^pre- 
ceptor with a pair of garments. By thus worshiping Vindyaka and 
the Grahas (planets) according to rule [292], 

He earns the fruit of his acts and incomparable splendour. He who 
always renders worship to the sun and makes a tilaka (a golden or 
silver image) of him, or Skanda [293], 

Or the greai Ganapati shall give salvation. 


PROPITIATORY RITE FOR G RATI AS (PLANETS). 

He who is desirous of wealth or peace should offer a sacrifice to the 
graha (planets). 1 [294.] 10 

295—297. So should ho who wishes rainfall, life, and strength ; as 
also ho who practises exorcism. The sun, the moon, the son of the 
earth [Mars], the son of Soma [Mercury], Jupiter [295], 

Venus, Saturn, Rahu, an.d Ketu: these are declared to be the grahas 
(planets). Of copper, crystal, red sandal- wood, two of gold [296], 

Silver, iron, lead, and bell-metal, the graha (images of planets) should 
be mad© respectively ; or they should be represented in their own 
colours on cloth or on marked ground 1 with unguents. [2#7.] 

298. They should then be presented with garments and flowers of 
their respective colours; as also with perfumes, bracelets, and ijacense. 20 
299 — 304. Ho should also make oblations of boiled rice to every 
one of them, with their several formulas [in the following order com- 
mencing with] Akrishnena , Imam Devd) Agnirmurdhddivah kakut 
[299], * 

Udbudhyasva, Brihasimte Atiy alary ah , Anndtp arisrutah [300], 

Sanno Devih, Kdnddt , and Kctum hr invan . Arlca, Paldsd , Khadira 
(Acacia Catechu), Apdmdrga , Repul [301], 

Udumbara (Ficus Glomerata), Sami , Durva , and Kusa are the 
samidhs (sticks to be offered in sacrifice) respectively [for the several 
planets]. To each of them should be sacrificed one hundred and eight 30 
or twenty-eight [302], 

Samidhs , wetted with honey and ghee, or curds and milk. Gudaudana 
(food mixed with coarse sugar), payasa (preparations of milk), havishya 
(food fit to tjp sacrificed), and shashtika (paddy that is grown in sixty 
days) boiled in milk [303], * 

Rice mixed with curds, with ghee, with sesamum, with flesh, and 
chitrdnna (a disli of rice) should be respectively offered to Brdhmanas 
whom a wise man should feed in honour of the planets. * [304.] 


3 So is th# word Manclalaka explained by the Vir, 
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3(S5-"-306. This should bo done after properly honouring them 
according to tho giver's power and means. A milch cow, a conch shell, 
a strong bull, gold, cloth, a horse [305], 

A black cqw, a weapon, and a sheep are declared to bo the respec- 
tive presents [in honour of tho planets]. Whoever has any evil Graha 
should specially honour him [300]. 

807 — 311. Bralimd has bestowed on them [i.e. Grahrts] a boon, viz., 
c being honoured you will honour!' The rise and fall of monarchs, 
and the existence and non -existence of tho world, are dependent upon 
10 the Grahas [planets] [307]; 

They are, therefore, highly to be honoured. 


- THE DUTIES OP A KING. 

A king should be very energetic, learned, 1 mindful of tho past, 
subservient to the sages [308], • 

Modest, even-minded, of a noble family, truthful, pure, prompt in 
action, of powerful memory, abhorring the wicked, not carping [309T 

Righteous, without a bad habit, talented, brave, skilled in conce' \ 
ing a secret, a concealer of his assailable points, skilled in the kno. 
ledge of self, polity [310], 

20 Agriculture and trade, and the three (Rich, Yajush and Sdma Vedas). 
He should appqjnt talented, nobly descended, steady and blameless 
ministers. 2 [311.] 

312 — 313. In adnjijri.rforing tho kingdom, he should first consult 
them, then tho Brdhmana, 3 then himself. Ho should appoint a 
Purohita (family priest) who knows astrology, who is possessed of 
learning 4 [312], 

And who is skilled in polity, and the Atharva-Angirasa (hymns 
of the Atharva Veda). Ho should without fail select Bit vij s for the 
performance of the Vedic and Smriti rites. 5 [313.] 

30 314. He should perform, according to the ritual, sacrifices with 

large presents. He should bestow on Brdhmanas comforts and various 
objects of wealth. 

315 — 316. That which is given to the Br&hmanas is an inexhaus- 
tible treasure of kings. 6 Being without a flow, withouf destruction, 
and untainted with expiations [315], 

1 So Vij. The Amarakosa gives as a synonyme of (a generous man). 

* Compare Manu ch. vii., v. 54. » Vij. says the family priest is here meant. 

* Manu ch. vii., vv. 78, 79. 

* lb. ch. vii., vv. 56 — 59, 78, 79. 6 lb. ch. vii., v. c 82. 
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An oblation to a Br&hmana is declared in this world to be superior 
to a sacrifice in fire. One should seek by fair means what is not 
obtained, and’should preserve with care what is obtained. 1 [316.] 

317. [He] should increase by honest means what is preserved, and 
should bestow, what is increased on deserving recipients. A king 
having given land or a corody should commit it to writing. 

318 — 320. For the information of future blessed kings, the king 
having recorded on a piece of cloth or copper-plate marked with his 
seal on its face [318], 

His ancestors and hitaself, and the measurement of the gift (land) 10 
and a description of its boundaries [319], 

Should issue perpetual edict bearing his hand and date. 2 He 
should settle in a country which is pleasant, favourable to beasts, 
affording means of subsistence, and containing jungles. [320.] 

321 — 322. In such a country he should erect forts for the protection 
of his subjects* property and for his own safety. 3 In every depart- 
ment he should employ clever, competent and blameless officers [321], 
Well up in matters of receipts and disbursements. There is no 
higher duty for kings than earning in battles. 4 [322.] 

323 — 324. He should give that wealth to Brahmanas anjl constant 20 
security to his subjects. They who without turning their back [on 
their enemies] are killed in battles for the sake of land [323], 

Go to heaven, if they do not use treacherous weapons, as flo the 
Yogins (ascetics). 5 Every step [that is taken in advapee] when [one's 
fellow soldiers] are broken down and are retreating, is equal to [the 
performance of] a sacrifice. [324.] x . 

325 — 326. The king obtains the merit of all 'those who die while 
retreating. 6 Him who says ‘ I am thine/ who is impotent, who is 
without a weapon, who is [fighting] at the instigation of another [325], 
Who has turned away [from the battlefield], or who is a spectator of 30 
fighting, he should never kill. 7 Protecting himself and his subjects, he 
should after rising personally inspect receipts and disbursements [326]. 

327. Then having attended to State business, ho should after bathing 
eat at his pleasure. He should deposit into his coffers the gold brought 
by bis agents. 8 

328. Then in council, he should see the spies, and send away his 
agents. Afterward^ he should enjoy as he may like, or be in the com- 
pany of his ministers. 

1 Compare Mami ch. vii., vv. 82 — 84* 99. 3 Compare Manu ch. vii., v. 135. 

8 Id. ch. vii., vv. 69, 70. * Id. ch. vii., vv. 60—62, 81. 40 

• Id. ch. vii., vv. 87—90. • Id. ch. vii., vv. 94, 95. 

* Id. ch. vii., vv. 91 — 93 . « Id. ch. vii., v. 80. 



198 


329. Then having reviewed the army, he should hold an interview 

with the commander. Having offered his evening prayers, he should 
listen to the secret converse of the spies. * 

330. Then he should take his meals with music and dancing, and 
study the Yeda. He should go to sleep with the sound of musical 
instruments, and awake with the same. 

% 

331. Having arisen, he should^ apply himself to the [study of] 
sastras and his other duties. Ho should then despatch the spies after 
honouring them to his own feudatories and to other kings. 

10 332 — 338. Then after being gladdened by the Ritvij (saprificer), 

the Purohita (family priest), and the A'chanja (preceptor), with bene- 
dictions, and haviifg seen^ astrologers and physicians* he should pre- 
sent them, as also the Srotriyas, with cows, gold, lands [332], 

Marria'ge gifts and houses. [The king] should be forbearing to the 
Brdhmanas, candid to his friends, angry towards his enemies [333], 

And a father to his servants and subjects. Protecting his subjects 
with justice, he receives one-sixth of their merit [334] ; 

For, protection of the subjects is superior to all gifts. He should 
protect his subjects from the oppression of cheats, thieves, vagabonds, 
20 depredators [335], 

And particularly the Kayasthas (scribes). If being unprotected the 
subjects commit any sin [336], 

The king shares half of it; for he takes taxes [from the subjects]. 
Having learnt from the spies tho conduct of his officers [337], 

He should honour^ tjie^good and punish the wicked. Those who 
receive bribes, he should deprive of their wealth, and banish [338]. 

339 — 344. He should always entertain tho Srotriyas with gifts, 
honour, and hospitality. That king who enriches his exchequer by 
wronging his subjects [339], 

30 Soon loses his fortune, and goes to ruin with his family. The fire 
produced from the heat [£. e . anguish] of the subjects caused by their 
oppression [340], 

Does not cease until it has burnt the fortune, family, and life of the 
king. All that very duty of tho king [which he pursues] in protect- 
ing his own kingdom [341], 

Devolves on him when becoming master of another kingdom. 1 
Customs, laws, and family usages which obtain in a country [342] 

Should be preserved when that country has been acquired. Since 
deliberations are the foundation of sovereignty, they should be kept 
40 secret [343J, 

So that none shall know any regal acts until c their accomplishment. 



He should regularly consider as inimical, friendly, and neutral the 
neighbouring sovereign, the one next, and the one next to that [re- 
spectively] [3<t4]. 

345. He should pActise conciliation and the other [modes of 
diplomacy] towards the neighbouring kings in their order. 1 The means 
of success are negotiation, bribery, sowing dissension, and open attack/ 2 
346 — 348. These being properly used cannot but succeed. As for 
open attack, it should only be resorted to in tho absence of any other. 

To peace, war, march, halt, recourse to a mightier king [346], 

And stratagem, 3 * ho should have recourse as time may need. He 10 
Bhould invade an enemy's kingdom when it is full of corn and other 
provision [347], , 

And when thd 1 enemy is destitute [of army], and when himself pos- 
sesses spirited animals and men. 1 Tho accomplishment of an object 
is divided between fate and exertion [348]. 

349. Of these, tho fate is tho manifestation of one's acts in former 
life. Some expect success, from fate, some from accident, some from 
the lapse of time, and some from effort. 

350 — 351. Men of genius believe in the efficacy of the combination 
C of all these]. As a chariot cannot be put into motion with a single 20 
wheel [350], 1 

So does fate not succeed without exertion. 5 The acquisition of friends 
is superior to the gain of gold and land. 6 [351.] , 

352 — 353. Henco he should endeavour to get them ; he should 
scrupulously maintain truth. The king, tho minister' the subjects, a 
fortress, the treasury, the army [352], 

And friends ; — these elements are declared to be the seven consti- 
tuents of a kingdom. Therefore having obtaineda kingdom, the king 
should inflict punishment on tho wicked. [353.] 

354. Kighteousness was formerly created by Brahmd in the form 30 
of punishment. To inflict that [punishment] with justice is impossi- 
ble for one who is covetous and fickle-minded. 

355 — 356. [That is possible only] for him, who is truthful, blame- 
less, properly aided, and talented. That [punishment] inflicted ac- 
cording to law, cannot but please tho world, together with gods, 
demons and men [355] ; 

If imposed otherwise, it must anger the world. Unlawful punish- 
ment by the king is*tho cause of his loss of heaven, fame, and su]yects. 
£356]. 

1 Vij. says in the order of the directions commencing with the last. 40 

■ See Manu ch. vii., vv. 158, 159, and 198. 

8 For a full explanation of these terms sec Manu ch. vii., vv. 160 — 168. 

• * Compare Manu ch. vii.^vv. 109—112. • Compare Manu ch. vii., v. 205. 

• lb. ch. vii., V. 208. , 
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35? — 361. Proper punishment procures him heaven, fame, and suc- 
cess. Even a brother, a son, an ecclesiastic, the father-in-law, or the 
mother's brother [357], 

Failing in his duty, is liable to punishment by the king. That king 
who shall punish offenders, and execute those deserving capital punish- 
ment [358], 

Shall obtain the benefit of sacrifices consummated with large gifts. 
Having thus duly thought of tho [reward of] sacrificial merit [359], 

The king should attend personally to judicial proceedings in company 
10 of worthy persons in tho order of the classes. Tho families, castes, the 
Srcnis , tho Ganas, and the Jauapadas [360], 

Who swerve from their duty should bo chastised and maintained 
in their respective duties. A particle occupying the space of a ray 
of tho srtn passing through an aperture is declared to bo a trasarenu . 
[361.] 

362 — 363. Eight of them mako a lileshd. Three lihshds make a 
Rdjasarshapa. Three of them make a Gaum (, sarshapa ) ; six G auras 
mako a yava (a barley corn) of tho middle size ; three yavas [362] 

Make a Krishnala ; five Krishnalas mako a mash a ; sixteen mdshas 
20 make a Suvarna ; four Suvanias make a Pala [363]. 

,364. Two Krishnalas make a silver mdsha; sixteen of them .make a 
Dharcuia, A Satamanapala is indeed made by ten Dharanas . 

365. Four suvarnas make a Nishlca . A Karsh ilia is a pan a of 
copper. The uttamasdliasa (the highest) fine is one thousand and 
eighty panas . s 

366 — 368. Their t half is declared tho Madhyama (tho middle) ;*its 
half again is recorded to bo the adhatna (the least). Reprimand, severe 
language, a fine of money, and death — [366] 

All these, or one, or more [of these punishments] should be inflicted 
30 according to tho nature of the offence. Consideration being had of the 
offence, place, time, health [367], 

Age, the act, and the wealth, punishment should be inflicted. [368.] 


End of Chapter I. 
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CHAPTER [II.]— CIVIL JUDICATURE. 

1. The king, divested of anger and avarice, should attend to ad- 
minister justice, along with learned Brakinanas, 1 [and] conformably to 
the precepts of law. 

2. Those should bo made assessors by the king who have studied 
the Vedas and Sastras, who know the law, who speak tho truth, and 
who look to friends and foes with tho same feelings. 2 

3. A king who, from press of other work, cannot attend to ad- 
minister justice, should appoint [in his own place] a Bralimana learned 10 
in all laws, to work along with the assessors. 3 * * 

4. Respectable men A who through partiality or avarice or fear act 
in a manner opposed to the Smyitis, should be separately punished 
with a fine doublo of the sum in dispute. 

5. If one, aggrieved by others in a way contrary to the Smritfs and 

the established usage, complain to the king, that subject is one of tho 
titles of Vyavah&ra or a judicial proceeding. 5 J 

6. That which the plaintiff relates should be recorded in the presence 

of the defendant, • [and] marked, with the year, the month, the fort- 
night, the day, the name, the caste, and the like. 6 20 

7. Tho answer of the defendant who has hoard tho plaint, should 
be taken down in writing in tho presence of the complainant. 7 Next, 
tho plaintiff should immediately have evidence written down in sup- 
port of the matter in dispute. 8 

8. If it succeed, ho wins; if it do not prevail, he fails. This legal 
procedure is declared to be of a fourfold character in litigation. 9 

9. Until the complaint is disposed of, no counter-claim should be 
allowed to be brought against the complainant, nor should any other 

1 Vir. 1. 4, p. 2. Yij. like Nilakantlia considers Nripa as indicative of a Kshatriya 
generally. Se$ above p* 3, 1. 8. gQ 

* Vir. 1. 11, p. 2 ; see above p. 3, 1. 33. Vij. considers that these must be Brahmanas. 

3 See above p. 4, 1. 15. 

* The word is sabhya , which means respectable persons fit to sit in a sabhd. It is 

rendered by Borradaile as assessors. 

3 See above p. 2, 1, 3 ; Vir. 1. I, p. 2. 0 See above p. 9, 1. 9 ; Vir. 1. 19, p. 1. 

7 See above p. 10, 1. 35. 8 See above p. 13, 1. 11. 

* See above p. 13, lines*12 t 20. 
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be allowed to charge a person already labouring under a charge ; nor 
should the original declaration bo allowed to be changed. 1 

10. But in assaults and offences [like theft], a counter charge is 
allowable. A substantial surety from each pai*cy should be taken for 
the satisfaction of the judgment. 2 

11. Where a claim is [first] denied [by the defendant, but 
subsequently] proved, he should pay [to the plaintiff] the [sum of] 
money [claimed], [and] to the king a sum equal to that [claimed by 
the plaintiff], lie who advances a false claim [against another] should 

10 pay [to the king] a sum of money double of that [falsely] claimed [by 
himself]. 

12. In [accusations of] felony, theft, defamatioq, assault, injury 
to a cow, or [the commission of] a sin, [and in accusations] against 
a woman, [of unchastity or absconding], [tho judge] must instantly 
call upon [the defendant] to refute [the charge]. In cases other [than 
these], the time [for answering the chargo] depends upon tho will [of 
one of the parties to the suit, or the sabkya (respectable men), or the 
judge.] 

13 — 15. He who shifts from place to placo, licks his lips, whoso 
20 forehead pgrspircs, whose countenance changes colour 3 [13], 

Who with a dry tongue and stumbling speech talks much and 
incoherently, who does not heed the speech or sight [of another], who 
bites his lips [14], 

Who by mental, vocal and bodily acts falls into the sickly state, 
is considered a tainted person whether [ho bo] a Complainant or a 
witness. 4 [15] . i 

1G. He, who depending on his personal [knowledgo of the case], 
attempts to substantiate a doubtful claim ; ho who absconds, and, when 
summoned, does not say anything — [such persons] are said to be falso 
30 [plaintiffs], and deserve punishment. 

17. When there are witnesses on both sides, witnesses of the first 
party [are to be examined] . If the first side be invalidated, witnesses 
of the other side should bo examined. 5 

18. In the case of a suit accompanied with a stipulation, the 
defeated party should be compelled to pay [to the king] a fine and also 
the sum stipulated for by him, and to the [successful] creditor, the 
moneys [in dispute]. 6 

1 See above p. 13, 1. 29. 2 See above p. 13, 1. 29, and p. 14, 1. 12. 

8 See above p. 15, 1. 5. * Ylr. 1. 30, p. I. 

^ 5 See above p. 14, 1. 3. 

8 This couplet refers to eases in which the plaintiff, or the defendant, or both 

agree that the defeated party shall pay to the successful on<* a certain sum of money. 
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19. Having discarded that which has [only] an appearance of 
reality, a kiijg should decide suits in conformity to the nature of 
things ; for even an honest claim, if not properly pleaded, is [liable to be] 
defeated by [the adverse party merely satisfying] the legal formalities. 

20. [Where the defendant] docs not admit several [of the particu- 
lars] written [in a plaint], which is afterwards proved in part, he should 
be compelled by the king to give the whole claim. [The plaintiff] 
should not bo allowed to recover [from the defendant] what had not 
been mentioned [in the plaint]. 

21. When two Smritis disagree, that which follows equity, [as guided 10 

by] the practice of the old should prevail. 1 But the rule is that law is 
stronger tham equity. 2 # 

22. Evidence is laid down to be writing, possession, and witnesses. 

In the absence of any one of these, a form of an ordeal is prescribed. 3 

23. In all money disputes, evidence [about the plea] preponderates. 

In the case of podges, gifts* and sales, evidence with regard to the 
claim preponderates. 

24. To him who sees another enjoy his land for twenty, or his 
money for ten years, loss [of that thing] occurs.* 

25 — 26. With the exception of pledges, boundaries, open deposits, 20 
wealth belonging to persons insane or under ago, and likewise sealed 
deposits, and wealth belonging to sovereigns, women, or learned 
Brahmanas ; [25] 

The tribunal should compel him, who encroaches upon pledges 
ar;d the like, to restore the property [in dispute^ to the owner, and to 
pay a fine equal in value to the king, or as much as he is able to 
pay. [26] 

27. Title preponderates over possession, unless the latter be 

hereditary. There can be no strength in any title, if it be not accom- 
panied at least by a brief enjoyment. 30 

28. Ho who has acquired a title, must, when the title is impugned, 
prove it; neither his son, nor his [sonVJ son [is required to prove 
it]; for [in their case] possession carries greater weight. 5 

29. If a person whose title is impugned should die, his lieir should 
establish it;^in such a case, enjoyment without title is no proof. 6 

— — — A 

See above p. 5, 1. 18. 

Such as, says Vij., that of Usanas, &c. but even then it should he conformable to 
law. See Vir. 1. 6, p. ]. 

3 Vir. L 33, p. 2, see above p. 15, 1. 14. 

* See above p.22, 1. 15 ; Vir. 1. 6*2, p. 2. 

5 See above p. 21, 1. 33 . # 


6 See above p. 22, 1. 8. 


40 
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30. ® Officers appointed by the king, the Vuqas, the Srenis , and the 
Kulasj should be respected, in the order in which they are mentioned, 
in matters of legal proceedings between men. 1 

31. Transactions done through force or fraud shall be deemed to be 
void; so also those dono by women, at night, in the middle of the 
house, outside [the village], and by enemies. 

32. A transaction entered into by a person intoxicated, insane, 
afflicted with disease, in difficulties, or by a minor, or one threatened, 
or the like, does not hold good; as also that which is improper. 2 

10 33. Wealth lost and recovered by the king should bo restored to 

the.owner [after duo identification] ; if [the owner] fail to supply the 
necessary details [pf the article alleged to bo lost], he shall deserve a 
. fine equal [thereto]. 

34. The king having found treasure-trove, should give half to 

tho twice-born ; but a learned Brahmana iindiug [treasure-trove,] may 
keep the whole, for he is tho lord of alb 3 ♦ 

35. •The king should give a sixth part of treasure-trove found by any 
other person. In case where information is not given by the finder, he 
[the finder] must be made to pay a fine 4 [in addition to the king's share]. 

20 36. The king should pay wealth robbed by thieves to his coun- 

try's pcopie ; if ho do not, he incurs the sin 5 * of the robbed. 


RECOVERY OF DEBTS. 

37. An eightieth part [of the principal] is the monthly interest, 
when a pledge has been delivered ; otherwise it may be in the direct 
order of tho classes, two, three, [our, or five 0 [per cent ]. 

38. [Borrowers] who travel through forests [should pay] ten, 
and those who traverse the ocean twenty, in the hundred ; 7 8 or all should 
pay what they agree to among all classes. 

39. The utmost [increase a creditor can lawfuly exact from his 
30 debtor consists], in tho case of female beasts of their progeny ; in the 

case of- fluids, of their eight-fold ; in tho case of cloth, corn, and gold, 
of their four-fold, three-fold, and two-fold [respectively]. 

1 See above p. 4, 1. 27 ; Vfr. 1. 12, p. 2. 

* Vij. explains this last general class of void contracts, to be contracts between a 

master and a pupil, husband, and wife, the father and son, and the master and servant. 

Vij. say x that this text discourages transactions between the aforesaid persons, but 

does not prohibit them entirely. 

8 See above p. 120,1. 25. 

* See ubove p. 120, 1. 27. Vij. gives the word dharet 9 the sense of giving, in order to 
40 bring the present text into conformity with one of Vasishtha and another of Manu. 

8 Manu (ch. viii., v. 40) says the sin of the robbers, and this seems more reasonable. 

8 See above p. 102, 1. 35. 7 See above p. ltfd, 1. 4. 
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40. [A creditor] recovering an acknowledged debt will not’ be liable 
to the blame of the king ; [and] if the debtor should complain to the 
king, he should bo fined and made to pay the debt. 1 

41. A debtor shall be made to pay his creditors in the order of loans, 
after discharging [those of] a Bralimana, and afterwards of the king. 2 3 

42. The kigg shall make the debtor pay to him ten in the hundred 
of the awarded [claim], and the successful creditor to pay fivo in the 
hundred. 5 

43. A disabled [debtor] of an inferior class 4 should be made to 
work for [the payment of] his debts; a disabled Brahmana, 5 however, 10 
should be made to pay gradually, according to his ability. 6 

44. When a creditor does not receive back a loan tendered, it will 
from that time carry no interest if deposited with a third person. 7 

45. When the head of a family is cither dead or gone to* a remote 
country, his heirs should pay that debt which may have been incurred 
for the family by undivided members. 

46. A woman need not pay the debts of her husband or son; nor 
tho father, those of his son ; nor the husband, those of his wife ; unless 
contracted on account of the family. 6 * 

47. The son shall not pay the paternal [debts] contracted for 20 
wines, lust, and gambling, or due on account of the unpaid [portion] 

of a fine or a toll, or [on account of] an idle promise. <J 

48. Among herdsmen, vintners, dancers, washermen, and hunters, 
the husband shall pay the debts of his wife; because liis livelihood 
depends upon her. 10 

49. A woman shall pay the debts agreed to by her, or contracted 
by her jointly with tho husband or by herself alone ; she shall pay no 
other debts. 11 

50. When tho father is abroad, dead, or immersed in difficulties, 
his debt, proved by witnesses, if disputed, should bo paid by tho son 30 
and grandson. 12 

I See above p. 110, 1. 21 ; Vir. 1. 108, p. 2. 

9 See above p. Ill, 1. 14. Nripati , says Vij., means a Kshatriya ; Vir. 1. 105, p. 1. 

3 See above p. Ill, 1. 1 ; Vir. 1. Ill, p. 1. 

4 Vij. says the same rule applies in the case of a disabled debtor of the same class. 

5 Illustrative of one of a higher class, according to Vij. 

8 See above p. 110, 1. 17; Vir. 1. 104, p. 2. 

7 See above p. 103, 1/35 ; Vir. 1. 94, p. 1. 

8 See above p. 114, 1. 29 ; Vir. 1. 109, p. 1. Vij. says that whoever the person that 
incurs debt, those debts, if for the support of the family, should be paid by the taker of 40 
the heritage. 

0 See above p. 113, 1. 3 ; Vir. 1, 106, p. 1 ; Vya. M. and Kam. 

10 See above'p. 114, 1. 34 ; Vir. 1. 109, p. 2. 

II See above p. 114, 1. 37; Vir. 1. 109, p. 2. 

19 See above p, 112, 1. 16 ; Vir. 1. 105, p. 2 ; Kam. 
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51. * He who has received the estate or the wife [of the deceased] 
should be made to pay his debts, or failing either, the gon who has 
not received an inheritance. 1 In the case of a sonless [deceased] 
those who take the heritage [should be made to pay], 

52. It is declared that among brothers, husband and wife, and 
father and son, there can be no relations of suretyship, lending, or be- 
ing witnesses for each other, before^partition.^ 

53. Suretyship is ordained for appearance, for trust, and for pay- 
ment. 3 Sureties [alone] are in the first two cases to be held responsible 

10 in [the event of] a default ; and in the last ease, their sons also. 4 

54. Where a man standing as a surety for the appearance or honesty 
of another, dies, the sons of the former may not answei [his liabilities] 
in the case of a surety for repayment [of a debt], the sons shall pay. 

55. When there arc more sureties than one, they shall pay the debt 
proportionately. But when they are bound severally, the payment shall 
be madi^[by any one of them], as the creditor pleases. 5 

5G. When a surety has been made to pay publicly a debt to the 
creditor, the debtor shall be forced to repay double the sum to the 
surety. 6 

20 57. Progeny in the case of female beasts; throe-fold in the case of 

corn; four-fold in the case of cloth ;and eight-fold in the case of liquids 
[are allpwed to a surety who has paid the debt on account of the prin- 
cipal debtor.] 

58. A pledge not redeemed until tho principal is doubled, is 
forfeited. That with a tern? of redemption fixed is lost on the expiry of 
that term ; [but] a usufructuary pledge is never forfeited. 7 

59. There shall bo no interest if a pledge for custody be used, or 
a pledge for use be damaged. [A pledge] spoiled, or destroyed, unless 
by the act of God or the king, shall be made good [by the creditor]. 8 

30 1 { A nanydsrit a dr avy a’ : — this is explained by Vij. to mean he who has not got 

the any (Ur it a dravya (wealth in the possession of another such as the father, the mother, 
&c.) ; in 'Other words, a son who has not received any assets from his indebted father. 
For further comment see above p. 147, 1. 30, and p. 113, 1. 13 ; and Vlr. 1. 106, p. 2. 

a See above p. 75, 1. 29 ; Vir. 1. 18, p. 2. 

8 See above p. 157, h 20; Vir. 1. 99, p. 2; Kam. ; Vya. M. 

* Vij. says that sons are not liable in the first two eases ; and sons* sons in the last. 

8 See above p. 108, 1. 17 ; Vir. I. 101, p. 1 ; Kam. and Vy-a. M. \ij. adds on the 
authority of Katyayana that a joint and several liability of suretyship is converted into 
a joint liability on the death of the surety, so as to make the son of that surety liable 

40 to the extent of his father’s share in the debt. 

0 See above p. 108, 1. 30. 

7 See above p. 106, 1. 14 ; Vir. 1. 97, p. 1 ; and Kam. 

8 Vij. says the pledge is to be restored by means of at^equi valent in money. See 
above, p. 105, lines 10 and 17 ; Vir. 1. 95, p. 1 ; and Kam. 
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60. Acceptance of the pledge is [requisite] for the completion of the 
contract [of pawn] . If it be lost (even) when carefully kept, another must 
be substituted, or tho creditor must receive the amount due to him. 1 * 3 4 

61. A debtor shall be compelled to pay with interest a debt con- 
tracted on a charitra (friendly) pledge; and to pay twofold a debt con- 
tracted on a chattel delivered as an earnest. - 

62 — 63. The pledge shall be restored to the debtor offering to redeem 
it, on pain of the creditor not doing so being deemed a thief. In tho 
absence of tho creditor, the debtor may pay the debt to liis kinsmen, 
and take back his pledge [62], 1 

Or appraising it at its value at the time, may let it remain with the 
creditor, without interest. 5 [On the other hand], when the debtor is 
not at hand, [tho creditor] may sell the pledge in the presence of 
witnesses. [03.] * 

64. Whenever a debt under mortgage has become doubled by 
interest, then th# pledge shall be returned, after double the nriucinal 
has been received out of the. produce. 1 


DEPOSIT. 

65. That wealth is [said to constitute] a sealed deposit, wliich kept 
in a box is delivered into the hand of another, without being described. 2( 
It is to be returned in tho very condition [in which it was entrusted]. 

66. That which has been removed by [an act of] tho king, or God, 
or thieves, shall not be caused to be restored. [Whc*e] tho loss [of 
a deposit occurs] after [it is] asked [to be returned], and [it is] not 
returned, [the depositary] should be compelled to make good [to tho 
depositor the loss], and should be fined [a sum of money] equal to [tho 
price of] the deposit. 5 

67. [The bailee] making his living without authority [by tho use 
of tho deposit] shall be punished, and made to pay it with interest. 6 
With regard to [things] borrowed, or entrusted [by tho borrower 3( 

1 See above p. 105, 1. 36; Vir. 1. 96, p. 1 ; Kam. and Vya. M. 

8 Vij. explains the word charitra-bandhaka and satyankdra in two w r ays. Charitra - 
bandhaka is either a transaction of pledge upon honor, where the pledgee or the pledger 
advances or borrows respectively more than the value of the pledge, or a transaction where 
the religious merit of the pledger is the security pledged. Similarly satyankdra is 
either a condition whereby the forfeiture of the pledge is expressly saved under all 
circumstances; or earnest money. This verse mentions those cases where a*pledge 
is not forfeited even when the furthest limit of interest is reached. See above p. 106, 

1. 25, ; Vir. 1. 98, p. 1 ; Kam. 

3 See above p. 107, 1. 1 ; Vir, 1. 78, p. 2 ; Kara, and Vya. M. 

4 See above p. 107, 1. 14 ; Vir. 1, 99, p. 1; Kam. and Vya. M. 

5 See above p. 116, 1. 22 ; Vir. 1. 112, p. 1 ; and Kam. 

6 See above p. 116, 1. 10 fYir. 1. 112, p. 2; Kam. and Vya M. 


40 
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to another person to be returned to the owner], or handed over [to a de- 
pendent without tho master’s knowledge,] or deposited [with the 
owner personally], the same law obtains. 

WITNESSES. 

68 — 69. Men devoted to religious austerities, charitable men, men 
sprung from high families, truthful men, men devoted to religious ob- 
servances, men straightforward, men blessed with sons, and men pos- 
sessed of great wealth, [68] 

[Are competent] witnesses, provided they are not less than three, 

19 and are devoted to the performance of rites prescribed in the Vedas and 
Smritis, of the same caste, of the same class ; [failing these], all witnesses 
of any caste or class are mentioned for any other caste or class. 1 [69.] 

70 — 71. A woman, an infant, an old man, a gambler, an intoxicated 
person, % a person possessed by an evil spirit, an infamous person, a 
performer on the stage, an inlidel, a forger, a deformed person, [70] 

One degraded from caste, a friend, one interested in the subject 
matter of a suit, a partner, an enemy, a thief, a ferocious person, one 
known to be a liar, an outcastc, and tho like arc inadmissible wit- 
nesses. 2 [71.] 

' 20 72. With the consent of both parties, even one person becomes 

[suflicient as] a witness, if he be proficient in tho duties laid down in 
the Srutis and Smritis. 3 * In adultery, theft, assaults and a Sdhasa (a 
heinous offence), any person may be a witness.' 1 

73. Tlic witnesses should be informed, in the presence of the plain- 
tiff and the defendant, of the worlds to which makers of sins and great 
sins are destined. 

74. He who gives false evidence shall [after death] go to all those 
regions to which incendiaries and the murderers of women and children 
are destined. 

30 75. Know that the merit of all your actions in hundreds of previous 

existences will all belong to him whom you will falsely defeat. 

76. A person not giving evidence should be made to pay, by the 
king, tho whole debt, together with a tenth 5 added thereto, on the 
forty-sixth day. 6 

77. That basest of human beings, who, though acquainted [with 
the catee], does not offer himself as a witness, is, in poin? of sin and 
[liability to] punishment, equal to falso witnesses. 

1 See above p. 24, l .24. 8 See above p. 24, 1. 28 ; Vir. 1. 47, p. 2. 

* See above p. 23, 1 28. 4 See above p. 25, 1. 18. 

40 6 According to Vij., this goes to the king ; the rest to the creditor. 

* See above p. 29, 1. 16 ; Vir. I. 54, p. 2. ** 
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78. If the evidence be contradictory, tlie testimony of the majority 
prevails ; if the witnesses be equally divided, the testimony of the virtu- 
ous ; and if the virtuous are [equally] divided, the testimony of the 
most virtuous is to be admitted. 1 

79. He, whose witnesses depose to the truth of the plaint, must suc- 
ceed. Sure defeat will be his, whoso witnesses contradict his plaint. 

80. Even after evidence has been given by witnesses, if more trust- * 
worthy witnesses, or double the number of witnesses first examined, de- 
pose contrary to what they have done, the first witnesses become false. 2 

81. The suborner as Well the [false] witnesses should be separately li 
fined double tho amount in dispute. It is said that a Bralimana 
[under similar circumstances] ought to be banished# 

82. He who Saving been called upon to bear testimony, conceals it 
under the influence of passion, should be fined eight- fold ; if a Brih- 
mana, he should be expelled. 3 * 

83. Where men of the four classes would bo liable to suffer capital 
punishment, [if truth were spoken], there indeed a witness may 
speak untruth. For the purification from that offence, an oblation of 
rice should be presented to goddess Sarasvati by the twice-born.* 1. 


WRITINGS. • 2 ( 

84 — 85. Whatever contract is entered into by mutual consent, there 
should be a writing [made about it] attested by witnesses, headed 
with tho name of the creditor, [84] * 

And giving tho year, the month, the fortnight, the day [of the month], 
the names, tribes, and families of tho parties, their scholastic titles, tho 
names of their fathers, &c. 5 * [85.] 

86. When the terms of a contract arc written down, the debtor 
should sign his name with his own hand, adding c what is written above 
has the assent of me, son of such a one/ 0 

87. Tho witnesses should sign, with their fathers* names before 3( 
[their own] thus : — c Here I, so and so, am a witness/ These witnesses 
should be even. 7 

88. Then, at the end, tlie person who wrote the document should 

write ‘ at tho request of both parties, this is written by mo so and so, 
son of such and such/ 8 # 


1 See above p. 29, 1. 10. 

8 See above p. 2.9, 1. 25 ; Vir. 1. 57, p. 2. 

4 See above p. 30, 1. 4 ; Vir. 1. 58, p. 2. 

6 See above p. 18, 1. 26. t 

8 See above p. 18, 1. 30. 

a a 


* See above p. 29, 1. 36. 

5 See above p. 18, 1. 16. 

7 See above p. 18, 1. 28. 

40 
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$9/ A writing in one's own hand, though without witnesses, is de- 
clared to be evidence, provided it bo not caused by force or fraud. 1 

90/ A debt evidenced by a writing is binding only on three genera* 
tions. A pledge can bg enjoyed as long as the' debt is not returned. 

91. If a document is in another country, if it is unintelligible, if it 
is lost, effaced or stolen ; likewise if it is torn, burnt, or cut asunder, 
[the king] should cause another to bo made.' 2 

92. Tlio correctness of a disputed or doubtful writing may bo esta- 
blished by [comparing it with] something* written [by the party writing] 

10 with his own hand and the like; [also] by presumption, by confronta- 
tion [of parties], by direct proof, by marks, by previous connection, by 
a [probability of] title, and by inference. 3 

93. The debtor shall write the sums paid by him [at several times] 
on the back of the document ; or the creditor shall give an acknowledg- 
ment in his own hand. 4 

94*. Having paid the debt, the writing should be caused to bo torn, 
or another should be made for acquittance. 5 The debt which has wit- 
nesses [for its security] should bo returned in the presence of the 
witnesses. 


20 ORDEALS. 

95. ' Here the ordeals for clearance [from an accusation] are the 
balance, the fire-water, poison, and the lto&a (drinking the water in which 
an idol has been washed). [These arc to be resorted to] iu the case of 
important disputes, and when the plaintiff lias agreed to abide [by the 
result of tlio ordeal in respect of the relief or the fine]. 

96. Or, if both the parties like, the other [t.c., the plaintiff] may 
undergo an ordeal ; while the defendant should submit to the penalty 
[in case the cause of the plaintiff bo proved to be just]. In a case of 
high treason, and in tho case of a sin [of tho first degree], a party should 

30 [be allowed to] perform an ordeal, even though the other party be not 
willing to submit to the penalty, [if his cause be proved unjust]. 

97. Having summoned [tlie party willing to undergo an ordeal] 
who has bathed with his clothes on, and has fasted [on tho day pre* 
viousj; tho chief justice should at sunrise cause him to undergo [any 
ono of] the ordeals, in tho presence of the king and Br£hmanas. 

98. s [An ordeal by means of] a balance is [to be resorted to in the 
case] of women, children, the old, the blind, the lame, Brahmanas, 

1 See above p. IS, 1. 12. a See above p. 20, 1. 1 ; Vir. 1. 61, p. 2. 

, 3 See above p. 20, 1. 12. 

40 * See above p. Ill, 1. 24 ; Vir. 1. 110, p. 1 ; Vya. M. 

* See above p. 18, 1. 5. 
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and the diseased. [An ordeal by means of] fire or wafcor is # [to be 
resorted in the case of Kshatriyas and Vaisyas respectively]. In the 
case of a Sudra, [an ordeal by means of] poison weighing seven barley 
cornsis to bo resorted to. 

99. Neither [an ordeal by means of] a plough, nor [one by means 
of] poison, nor [ono by mcaus of] a balance, should be resorted to, where 
the subject master of the suit is valued at less than a thousand panas. 
But at all times, in the case of offences affecting the king, and in the case 
of sins of the first degree, [the plaintiff or the defendant, as the case 
may be] should undergo*an ordeal, [with his mind and body] pure. 10 

100 — 102. When men, versed in holding a balance, have seated the 
defendant therein, weighed him against an equal weight, marked a line, 
and caused him to descend, [100] 

lie should invoke the balance thus : 1 oh balance, thou wjiom gods 
created in former times, art the abode of truth. Therefore, oh aus- 
picious [balance], speak the truth. Free me from suspicion. [10].] 

c Oh mother, if I have committed a sin, then carry me down. If I 
am pure, carry mo upwards/ [102.] 

103. When the party submitting himself to an ordeal has rubbed 
his hands with barley corns, they should be marked ; *and then 20 
seven leaves of Asvattha 1 should bo placed on them; and then they 
should be tied with as many rounds [viz., seven] of thread [for each 
leaf]. 

104. Oh purifying fire, thou pervadest the innenaost parts of all 
things; in my hand, tell thou the truth, like a witness who has marked 
whether there is virtue or sin in me. 

105. After he has said so, a smooth red-liot lufnp of iron, weighing 
fifty r Palas , should bo placed in both of his hands. 

106. Having taken that, lie should walk slowly seven Mandalcis 
without swerving [from the line marking the Maud alas ] . A Maiidala 30 
should be known to be a circle with a diameter of sixteen fingers. The 
same should be the distance between each Mandala. 

107. After he has thrown away the fire, and rubbed [his hands] with 
rice, if he is [found] unburnt, he should be acquitted. If the ball falls 
down [in the course of his walking over the Mandalas], or if a doubt 
arises, he should carry the ball again. 

108. Having invoked water with the couplet, Satyena mabhwaksha 

tvam Varuna (oh thou Varuna, protect me for justice's sake), the 
accused should enter the water, catching hold of the thighs of a man 
standing in water navel deep. 40 


t 


1 Ficus Reliyiosa. 
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1G9j Then forthwith, after the arrival of the [first runner stationed 
at the starting point], the other runner will run [towards the starting 
point] with the arrow ; and if [when he baa reached the place], he secs 
[the accused] under water, then the accused wiM bo considered pure. 1 

110. ‘ Oh poison, thou art a son of Brahma. Thou art appointed 
to ascertain just causes. Protect mo from this charge. If my cause 
be just, be nectar to me/ 

111. Having said so, ho should swallow the poison called Sarnga 
produced on the Himalaya mountains. Ho who can digest it without 

10 [feeling] convulsions, should be declared pure. 

112. Having worshipped the stern deities, ho should collect the 
water in which they were bathed. The chief justice having cited 
[Toy a tvam pr/mi uain pranas (oh water, thou art the lrfo of all beings)] 
should make [the accused] drink throe handfuls of that water. 

113. There is no doubt but that ho is pure on whom no frightful 
calamity by tlio act of God or of the king falls within fourteen days (from 
the time of his taking oath). 2 


PARTITION OF HERITAGE. 

11 1. If tlio father makes a partition, he may separate his sons [from 
20 himself] at his pleasure, giving the eldest the best share ; or all may 
be equal shares 3 [Golebrooke, ch. i., s. ii., ]]. 

115. If he make the allotments equal, 4 his wives, 5 to whom no 


1 In other words!* tlie accused should be able to be under water until the distance 
of an arrowshot is run over arid buck by two swift men. 

2 See above p. 30, 1. 31. 

a See above page 40, 1. 31. The * Eastern lawyers,* quoted in the Vlramitrodaya, (1. 172, 
p. I.) take the expression 4 at his pleasure ' in the above verse as giving the father 
absolute power in making such a partition. But Vij. opposes such an interpretation, 
and considers that even the limited power of unequal distribution, spoken of in the 
30 second half of the verse, namely, 4 the (jiving the eldest the best share' is exerciseable in 
the case of self-acquired property only (see ch. i., 1. 51, p. 1). Madhava, Kamalakara, 
Nilakaritha and the Vlramitrodaya agree with Vij. Jimutavahana departs from this 
interpretation (sec above p. 41, 1. 29), but liis view is refuted by Balambhafcta, and even 
by his own commentator Snkrislma Tarkalankara (see Jim. p. 93). Apararka, 
dulap&ni and Subodhiiu follow Vij. 

4 The language of the text, as well as the opening words of Yij.’s gloss, seem to shew 
that a share was allowed to the mother, only in the case of equal distribution ; and 
Apararka and Vachaspatimi&ra (p. 127) have actually so interpreted this verse. But 
this is jji a measure modified by Vij. stating further on, tfiat eveno in the case of 
40 an unequal distribution among sons, the father’s wives do get a share. The Vxr. in 
summing up Vij.’s gloss says that under no circumstances is there to be an unequal 
distribution among the father’s wives (1. 173, p, l). The Maytikha agrees with Yij. 
(see above p. 43, 1. 17). 

B Balambhatta includes among the term wives even childless wives; because the 
term used is in the plural— putnyah, c 
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Stridhana has been given by the husband or the father-in-law, J must 
be made partakers of equal portions 2 [Colebrooke, c. i., s. in, 8]. 

116. The separation of one able [to earn wealth], and not desiring 
[a share] 3 may be effected by giving him a trifle. 4 A partition made by 
the father among sons separated with greater or smaller shares, if just, 
is pronounced valid 5 [Colebrooke, ch. i., s. ii., 11, 13]. 

1 The husband and the fatlier-in-Iaw arosnicntioncd only as instances of a class of 
those from whom Stridhana is obtained (see VIr. 1. 173, p. 1.) Vij, adds that in the case 
of those wives of the father who have received Stridhana , so much is to be allowed as will 
make up their property equal^o the son’s share. Colebrooke says that the authority 10 
relied on by Vij. for this position, (viz. ch. ii., v. 118,) ‘relates to a different subject’ 

(p. 379). The Vir. seems to be aware of this, and distinctly states that the text, which 
primarily relates tortile gift to be made to a superseded wife, & by analogy here made 
applicable to all wives at the time of partition in order to leave no case unprovided 
for (see 1. 173, p. 2). 

2 “ Partakers of equal portions — Colebrooke translates the word samamsikdh by par- 

takers of life portions. Colebrooke’ s rendering seems inaccurate, and would indicate that* 
according to bis reading, the father’s wife comes in, not as a sharer, blit as one whose 
maintenance should be provided tor at the time of partition. And indeed this view is 
maintained by Srikara (referred to by Vij. at ch. ii., 1. 58, p. 2), and the Smritieliandrika» 20 
who say that a mother takes a share when the property is small, and maintenance only 
when it is large. Vij. (ch. ii., 1. 53, p. 2) and Kamalakara distinctly oppose this view, 
and maintain her position as a sharer. * 

B&lamhhatta adds that this text docs not authorize the allotment of a separate share 
to the wife by the father during his lifetime, th.»* being opposed to the Ilarita’s text — • 
(there shall be no division between a husband and wife). The 
Vir. considers that there is no objection tc/sueli an allotment, as it is to be considered 
in the light of pritiddna (an affectionate gift) (see 1. 1/4, p. 1). » 

Vachaspatimisra says that this text refers to self-acquired property, and Vij. and 
others agree with this by implication (see above p. #3, 1. 17). 30 

8 “ Not desiring [a share]” ; — The word anihamdnasya (of one not desiring [a 
share]) has been made by Apr.rarka to include a son, who, though capable of earning 
wealth, refrains from work through evil motives. 

* “ A trifle ” : — Vij. says the trifle is to be given to preclude the descendants of the so 
separated co-parcener from impugning the division (see above p.43, 1.8, and p.44, 1. 4)« 

Apararka on the strength of a text of Mann (eh. ix., v. 207) observes, that separa- 
tion with the gift of a trifle here spoken of holds in the case of wealth earned by 
brothers when united, and does not relate to the wealth of the father, which must in all 
cases be equally divided. 

5 6ulapani, and to some extent Apararka, give the latter hemistich a somewhat 40 
literal construction, and say that sons can in no case dispute a division effected by the 
father, however inequitable it may be. 

Jim. specifies the circumstances under which an unequal division might be permit- 
ted, and holds®that where these do not exist, the division is void (see pp. 89 and 90). 

Vij. observes that unequal division shall stand only if it is conformable to the precepts 
of law ; but if otherwise, it shall be set aside. The Vir. (1. 173, p. 1) and the Mayukha 
(see above p. 43, I. 10) agree with Vij., the former adding that this text is directory only. 

It must be noted that this unequal division is possible only in the case of the father’s 
self-acquired property. Madhava and Jim, lay this down distinctly in connexion with 
this text, and the same conclusion follows from the statements of the other authors made 50 
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lf7.» After tbo death of the parents, 1 the sons should divide equally 
their wealth and debt. The daughters share the residue of their mother’s 
property after [the payment of her] debts/ 2 and the issue 3 succeed in 
their default [Colebrooke, ch. i., s. iii., 1, 8, and 4 12]. 

118. Whatever else is self-acquired, apart from and without detri- 
ment to the parental estate, 4 as a friendly or a nuptial present, does 
not belong to the co-heirs [Colebrookc, ch. i., s. iv., 1]. 

elsewhere. The Vir. (1. 174, p. 2). Kamalakara and Mmlhcva quote the following text of 
Apastamba I : Translation : — The heritage should be equally 

10 divided among living sons.) which holds that unequal division is prohibited. Vij. says 
the same thing in connection with the next verse (No. 117), whiffy relates to partition 
after the father’s death. 

1 “After the death of the parents ” : — [See above p. 44, 1. 10, and p. 96, 1. 34.] 
Jim. says tfie death of both the parents is a condition precedent for a partition among 
brothers (see p. 97); hut the Vir. (1. 1/0, p. 1) controverts this position, holding that 
children succeed to the wealth of their parents severally when they die. 

9 “ After [the payment of her ] debts” : — Vij. says that daughters succeed to the wealth 
of their mother, but have no responsibility for her debts. So, where the mother’s 
property falls short of, or is equal to her debts, it goes to the sons who have to pay 
20 the debts (ch. ii , 1. 49, p. 2). 

3 “ The issue ” Vij. says the issue here meant is the issue of the mother. Kama- 
lakara lias concluded from this statement of Vij. that he gives the sons the right to 
succeed to their mother in the absence of daughters, to the exclusion of the daughters’ 
daughters and daughters’ sons. But in so doing, Kamalakara has evidently overlooked 
Vij.’s gloss oil v. 145, where the sons are postponed to daughters’ daughters and 
daughters’ sons. 

Apar&rka makes the term r issucf to be f issue of the daughter’ ; but this difference 
is immaterial, inasmuch as he and Vij. ultimately agree in respect to the order of 
succession. 

80 Jim. (p. 131) and Vach. (p. 143) apply this latter hemistich to Yautaka (nuptial 
gift). 

4 “ Without detriment to the parental estate ” : — Vij. considers this clause as quali- 
fying the four kinds of gains declared impartible in the latter hemistich of this verse 
and in the following verse. The result is that Vij. considers the above enumeration 
of the ways of acquiring self-acquired property as exhaustive, so ns to make all other 
gains not covered by this and the following verses as partible, although they may have 
been acquired without detriment to the parental wealth. lie gives as an example the 
gains by praligraha (acceptance). 

Apararka opposes this construction, and holds the first hemistich to stand as a com- 
40 prehensive and independent class of impartible properties, dist’met froin^he four classes 
that foll6w in the latter part of this and the whole of the following verse. 

Jimtitavahana considers these and all the other texts of Smriti-writers on this subject 
as only explanatory of the general rule contained in the first hemistich, and concludes 
that whatever is gained without detriment to the family property is impartible (see 
p. 181). 

The Vir. (1. 220, p. 2) and the Mayukha (see above p. 6ft 1. 5) agree with Vij. 
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119. [Similarly] he, who recovers hereditary property 1 on c& taken 
away, may not give [to or share it with] his co-heir ; as also what has 
been gained by learning [Colobrooke, ch. i., s. iv., 1]. 

120. In cases whci^ the common stock undergoes an increase/ 2 an 
equal division is ordained. 15 Among sons by different fathers, 4 the 
allotment of shares is according to the fathers [Colebroolce, ch. i., s. iv., 
30, and s. v., 1*]. 

121. The ownership of both father and son is the same in land, a 

corody, 5 or wealth 6 received from the grandfather 7 [Colobrooke ch. 
i., s. v., 3] . . 


1 t( Recovers hereditary property ” : — To this Kamalakara and Apararka add ‘with 

the consent of the fo-heirs.’ In the case of hereditary property recovered without 
the consent of co-heirs, the rccoverer has only a right to one-fourth in addition to his 
legitimate share, in accordance with the text of Sankha quoted in the Maytikha (see 
above p. 67, 1. 12). • 

2 “ Where the common stock undergoes an increase — Vij. gives agriculture and 
trade as instances. 

3 “ An equal division is ordained”: — Sulapani says that an equal division is here 
specifically ordained; for, in a partnership with a common stock, the difference in the 
gains of each individual member is not to he taken into account at the time of partition. 20 

Vij. observes that this text is intended to be an exception to the text of Vasishtha, 
which allows two shares to the acquirer, and which is cited in the Mayukjia (see above 

p. 68, 1. 28). 

4 “ Among sons hy different fathers”: — The Vir. (1. 177, p. 1) and Balamhhatfca 
adopt the reading pramitapitrikdndm (of those whose fathers are dead). # 

3 “A corody” : — Vij. explains nihandha (corody) as meaning allowances of a certain 
quantity or number of things such as betel-leaves or betel. Tljp Vir. (1. 175, p. 2) 
ami Sulapani follow Vij. 

According to Apararka, it means money allowances. 

0 “ Wealth” : — The original word is dravya , which is explained by Vij. to he gold, 30 
silver, &c. Madhava understands the term in its literal sens*;, and would apply it to 
nil moveable as well as immoveable property. It is not quite clear why a word of 
such general import as dravya (matter) should have been here used co-ordinately with 
its species. 

Jimutavahana (p. 52) understands the term in the sense of dvipadas (bipeds), because 
of the companionship of immoveables and bipeds in a certain text of Narada, which 
is quoted in the Mnyukha at p. 34, 1. /. 

7 Vij. and the rest Who hold a son’s ownership to be co-eval with his birth, put 
forward this text as indicating the correctness of their theory. Jimutavahana explains 
it as intended to secure to the son of a deceased son, a share in the grandfather’s pro- 40 
perty which he otherwise would not have got (see p. 55). 

The Subodhini says that this text applies in the case of a grandson whose father was 


united with the grandfather, and is dead. 

The Vir. (1.175, p. 2) observes that the equal ownership of the father and Ac son is 
specifically declared by this text, to show that in wealth of the kinds herein mentioned, 
the son is not dependent on the will of the father for partition ; and that the father, 
when effecting a division of his own accord, cannot reserve two shares for himself, as he 
can in the case of self-acquired property (see above p. 42, L 16). 

The Maytikha takes the word ‘ grandfather’ as illustrative of the great-grandfather as 
well (see above p. 33, 1. 4)* 


50 
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122. f When [after the sons, &e.] have become separated, a son is 
born of a wife of the same class, 1 ho becomes a partaker of a share ; 2 
or his allotment should bo made out of the visible 3 estate, corrected 
by ftho necessary adjustment of] profit or loss 1 [Colobrooke, ch. i., s. 
vi., 1, 8]. 

123. The wealth which is given to one by parents, belongs to 
him alone. 5 When sons divide after the death of tho father, tho 


1 ** A son born of a wife of the same class 99 : — Vij. adds tliat in the ease of a son 
horn of a wife of a dissimilar class, succession is governed by the author’s verse 125 (see 
]0 below p. 218). 

< 

* “ Partaker of a share 99 : — Vij. makes this clear by saying that the son horn after 
partition succeeds to the father’s wealth, to the exclusion of the separated brothers, 
lie splits up this verse into two parts, and applies the lirst hemistich to a son bom 
after partition while his father is alive ; and the latter to a son who was conceived hut 
not born at the time of the partition, which took place after the death of the father. 

Apanirka agrees with Vij. 

Sulapuni, Kamalakara, and Vuclmspntimisra (p. 146) regard the whole text as appli- 
cable to the hitter of the two cases stated by Vij. 

Jim. is opposed to this construction [see pp. 205, 206]. lie considers this text 
20 applicable to the ancestral property in the hands of separated brothers. 

8 “ Visible estate ” : — Vij. explains the term drihja (visible) as meaning the wealth 
, received by the brothers at the time of partition. 

Vaeli., following Ilalayudha, holds that, owing to the use of the word vd (or) 
the share of the son born after partition is to he made up out of the property in the 
hands of the separated brothers, both visible and concealed, according as the subsequ- 
ently born brother is worthy or unworthy respectively (see p. 146). 

The Vir. (1. 183, p. 1) refutes this construction, and upholds that of Vij. 

Jim., as explained by bis commentator Hrikrishna, says that the term * visible’ is 
used to exclude that portion of the property which may have been already expended 
30 (PP* 205 and 206). 

* “ Profit or loss — The words used are Aya and Vyaya, which are explained to he 
accretion to the heritage and expenditure on account of the payment of the father’s 
debts respectively. 

The Vlr. (1. 181, p. 1) limits the expenditure to legitimate charges on the family in- 
heritance, such as the payment of ancestral debts, the initiation of the uninitiated 
brothers, and the marriages of the unmarried daughters. 

The Subodhini considers that a deduction of the expenditure incurred by a separated 
brother on account of the maintenance of his family should also be made. This does 
not seem to be satisfactory. k 

40 Vij. adds that the same rule holds with regard to a son conceived before but born 
after partition to the wife of a brother, in the case of a partition amongst brothers. 

5 “ Belongs to him alone ” : — The Vir. amplifies this by saying that any gift within 
due bounds made by the father to his separated sons out of affection is not to be 
disputed by the son bom after partition ; and that the same rule applies in the ease of 
affectionate gifts by the father to his sons before partition. These gifts are to be consi- 
dered as the peculiar property of sons, and, as such, impartible (1. 221, p. 1). 
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• 

mother 1 should also receive an equal share 2 [Colebrooke, ch. i., s. vi., 
13, and s. vii., 1]. 

124. Uninitiated* 5 sisters should have their ceremonies performed 
by those brothers who have already been initiated, giving them a 
quarter 4 of one’s own share 5 [Colebrooke, eh. i., s. vii., 3, 5], 


1 “ The mother” : — Vij. considers th^ term in at a lure used as standing for father’s 
wives generally; so as inferentiallv to include a step-mother in the list of sharers. 

Madana, Madhava, Apararka, Sulapani and Ihijamblinfeta consider the term mdtd 
as illustrative of all those yho come in as sharers under a text of Vyasa — ‘ 3qjrTR3 
frj: ^TTRiW: ^tfrTrTT: 1 ^^TT: ^T^fl fcTcTT-* II Translation:— 10 

* The soilless wives of the father are declared equal sharers, and so are all paternal 
grandmothers declared equal to the mother.’ (See above Mayukha, p. 44, 1. 22.) 

The Vir. respectfully differs from the above interpretation of Vij., and holds that 
though the distinction between childless and child-bearing wives is not to be made in 
the ease of a partition by the father during bis lifetime, yet when tin? division takes 
plaee after the father’s death, it is the j an ant (child-bearing mother) alone who is 
entitled to a share, while the barren step-mother obtains maintenance only (see 1. 179* 
pp. 1, 2.) It further states tljat its exposition as above given is in conformity with the 
usage of the learned. 

Jim. (p 170) and Kamahikara agree with the Vlr. The Mayukha (see above p. 44, 20 
1. 14) seems to disapprove of the wide interpretation put upon the word mdtd, though 
he in the end agrees with Vij. in giving to the step-mother a share.on the strength 
of the above-quoted text of Vyasa. 

a “An equal share 1 '*: —The allotment of a share in this case to the mother, says 
Kamalakara, is an express contradiction of the theory of those who hohHhe mother 
entitled to maintenance only at the time of partition among sons. And it is consonant 
with the practice which generally obtained up to within the last twenty years. It is 
still the rule in all old families in the country, to reserve a share to the mother at such 
partitions. # 

3 “ Uninitiated — The initiation of females now consists in their marriage in 30 
accordance with usage, and Manu ch. ii. v. 67. But it appears that; at one time 
upanayana as distinct from marriage was allowed to females. 

4 A quarter of the share which she would have got if she had been a son. — Vij- 
fidnesvara. 

Vach. (p. 134), mentioning the Katnakara as approving of his interpretation, 
holds on the authority of the following text of Vislmu — “ 5 ^ETRT 

Translation “ The [marriage] ceremony of the unmarried 
daughters should he performed according to his w ealth that the word quarter is 
here used not in its plain sense, but simply to enjoin the allowance of as much as will 
suffice for the marriages of sisters. 40 

Sulapani, the Smriti-Chandrika, llharuchi, a commentator on Manu (Mit. ch. ii. 

1. 53, p. 1) and Jim (p. 114) agree with Vach. 

Vij. (ch. ii. 1. 52, p. 2) and the Vlr. (1. 179, p. 2) notice this interpretation, and reject it. 

The Mayukha (sc<? above p. 49, 1. 4) and Kam. follow Vij. 

Apararka and Medhdtithi in his comment on a similar verse of Manu (ch. ix., v. 118), 
also observe to the same effect. 

5 “ Own share”: — Vij. says the use of the word anSa show's that the daughter is 
a sharer as a matter of right in a partition after the death of the father. The Vir. 

(1. 180, p. 2) as usual follows Vij. here. 

Jim. considers this t^t as intended only to declare the obligation of brothers to 50 
get their sisters married ; so that it gives no right to the sisters to enforce a gift of 
6 a 
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125. f rho sons of a Brdlimana [by a Br&hmani, Kshatriya, Vaisya, 
or Sudra wife,] get four, throe, two, or one shares respectively ; those 
born to a Kshatriya, three shares, two, or one respectively ; and those 
born to a Vaisya [of aVaisya or Sudra wife,] two shares or one respec- 
tively 1 [Colebrooko, ch. i., s. viii., 1]. 

126. The settled rule io, that co-heirs should again divide , <2 in 
equal shares, 3 that wealth, which being concealed by one (co-heir) from 
another is discovered after partition [Colcbrookc, ch. i., s. ix., 1]. 

, 127. A son, begotten by a sonless man, having permission to that 

10 effect, on the wife ot another, will be the rightful heir [to the proper- 
ties] of, and the giver of the funeral cake to, both [the real and the 
reputed father] * [Colebrooko, ch. i., s. x., 1]. 

128. [1] The Auram son is he who is procreated on the lawfully 

wedded wife-; 5 [2] equal to him is the son of an appointed daughter, or the 

that share (p. 114). Apnrarka is led to the same conclusion by the following Vedic text 
cited by Baudhii} ana, viz.,FfrJTfn (Tnittiriya Samhiid, tabula 

vi., adhydya v., and Auuvuka viii., see p. 6(>7, vol. I. Taittirlya Samhita of the Black 
Yajur Veda). Siiyana's comment on the text is u rT^^rr^r^T 

^ vpTpcT. ” The above text w ould accordingly he rendered thus : — Therefore women 
20 being weak, are unlit for heritage. 

This Vedic text is noticed by the Yir. under his heading of strulhana (1. 220, p. 1), 
where he says the general proposition enunciated thereby is limited by the express mention 
of certain females as sharers. The same reasoning would apply in the present case. 

1 Yij. adds that the rule herein laid down does not apply to land acquired by prati - 
gratia (acceptance) [cli^ii., 1. 53, pp. 1, 2j. 

Com]). Manu ch. ix., vv. 131 — 15.3. Marriages with women of a dissimilar class have 
been prohibited in this Kali age (scettlie Nirnavaxindliu, parichchhcda iii., first part, 1. 
62, p. 1, where the following text from Bnhat Narada is cited : — ^FT^rU'- 
WT^rPTT which means 4 so also the marriage of a drija (twice-born) with a maiden of a 
30 dissimilar class [is prohibited]).' This text of Yajnavalkya has therefore no application 
now. See Ma\ukha above p. 46, 1. 17. 

* “ Divide ”: — By the use of the plural verb vibtwjeran (they should divide), says Vij., 
it is meant that the detected common property should be divided among all the co- 
heirs, and not only among those who concealed and those who detected it. 

8 44 Equal shares — Vij. says an unequal division is hereby forbidden. The V£r. 
adds (1. 220, p. 1) that on no account is the co-heir w ho concealed the effects disabled 
from getting an equal share. Mayuklia (see above p. 72, l. 16). 

4 Vij. considers this kind of dvyumushyayana son fit for recognition only when the 
mother was betrothed, but not married. But as tliis observance, technically called 
40 Niyoga , is prohibited in the Kali age (see the Nirnayaxindhu parichchheda iii., first 
half 1. 62, pp. 1 and 2), any further comment on the text would J>e out of place 

0 Vij. sv.ys the aurasa must be the son of a wife of the same class. Vach. observes 
to the same effect (p. 149). Balambliatta and Sulapani agreeing with Vij. support this 
interpretation by the following text of Baudliayana: — 

f^qrr?T. Translation lie who is begotten on the properly w edded wife of an equal class 
should be knowm as aurasa . But the Vir. (1. 184, p. 2) does not subscribe to this 
statement of Vij., and points out its inconsistency with Vij.'s inclusion of Murdhdvasikta 
among the aurasa further on (see ch, ii.,-1, 57, p. 1). 
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appointed (laughter herself; 1 [3] Kshetrajn (the son of the wife) is 
one begotten on a wife by a Sagotra (kinsman) of her husband or by 
another [Colebrooke, c. i., s. xi., 1], 

129. [4] One, secretly produced in the house, is declared a son of 

hidden origin ; [5] a damsel's child is one born of an unmarried daughter; 
lie is considered a son of his maternal grandsiro 2 [Colebrooke, ch. i,, 
s. xi ]]. # 

130. [G] A child, begotten on a woman whose [first] marriage has 
or lias not been consummated, is called the son of a Pfuiarhltzt (a twice- 
married woman). [7]*He, whom his father or mother 3 4 give (in adop- 10 
tion), is (la/hflru (a son given) [Colebrooke, ch. i., s. xi., ]]. 

131. [8J A f son bought is one sold by them «[Jiis parents]; [9] a 
krJt rlina or self-made son is one adopted by the man himself ; [10] 
one who gives himself is a Srayaudaffa or self-given son; £11] a son 
produced in the womb (before marriage) is a SaluxJ/urja (son of a 
woman who was pregnant at marriage) 1, [Colebrooke, ch. i., s. xi., 1], 

132. [12] lie who, having been foresaken by his parents, is taken for 
adoption, is Apnvitbflta (a deserted son) 5 * [Colebrooke ch. i., s. xi., 1], 

Of these sons, each, in the absence of the preceding, is a giver of 
the funeral cake [to], and tlio inheritor of a share [of the •property of 20 
the father]/ 3 

133. This law is propounded by mein regard to sons equal by 
class. 7 A son begotten on a dd/i 8 by a Sudra becomes even the par- 

1 The word is putrika-putra, which is capable of two interpretations, viz., the son 

of the (laughter, and the daughter regarded as a ion. both these meanings are given 
to the word here, in conformity with the text of Vasistha cited in the Mayukha at 
p. 49,1. 33. See Mayukha above p. 49, 1. 11. • 

2 See Mayukha above, p. 4.9, 1. 17. 

3 Vij. and Apararka say that when the husband is abroad, or dead, his previous 
permission to give in adoption is requisite to make the adoption valid. The Vlr. holds 30 
that no such express permission is necessary (see 1. IBS, p 2). The Dattaka Chandrika 

(p. 51) is at one with the Vlr.; while the Dattaka Mimamsa dissents (see p. 2). 
Mayukha, see above p. 49, 1. 20. 

4 Mayukha (see above p. 49, 1. 23). 5 See Mayukha above p. 49, 1. 28. 

6 [As none but the aarasa and the adopted sons are allowed in this age (see above 
p. 50, 1. 7), I have not thought it necessary to give full explanations of the remaining 
ten kinds of sons defined above.] 

Vij. (ch. ii. L 56, p. 1) notices the discrepancy between Yajnavalkya on the one hand, 
and Manu and Vasishtha on the other, the latter dividing the twelve kinds of sons into 
two classes of six each, and declaring one of those classes as disqualified to inherit. Vij. 40 
gets rid of this difference by stating that those texts apply only when the deceased is 
other than the father, such as a sapinda or a samdnodaka of the deceased. Madhava 
agrees with Vij. 

7 The Mayfikha on the strength of this hemistich says the adopted son should always 
be one from the same class (see above p. 51, 1. 19). 

8 As to what a Dast jp see the texts cited in the case of Rahi v. Govindd walad 
Teja—l. L. R. I. Bom., p. 97. 
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taker o ( a share by [the father’s] choice. [Colebrooke, ch. i., s. x\. } 16 
and s. xii., 1], 

134. After the death of the father, the brothers should make him a 
half-sharer. An illegitimate son of a Sudra, if brotlierless, can take the 
whole, unless there is a son to [any of] the daughters [of the Sudra] 1 
[Colebrooke, ch. i., s. xii., 1]. 

135 — 136. The wife/ 2 daughters, 3 both parents, 4 brothers, 5 and 

V _ 

1 This text is a sequel of the latter hemistich of the last verse. 

The last quarter is literally rendered in tlie above translation. But inasmuch as a 
20 daughter precedes her son, Vij. says a Sudra’s son by a I)ds\ is postponed to a daughter 
as well as a daughter’s son. Madhava and the Vir. (1. 1112, p. 2) agree. 

Vij. infers from a share being allowed here to the son of a Ddsi iii the case of 
&tidra alone, that such a son in the ease of the twice-born will under no circumstances 
be entitled to a share. 

* It should be premised that Vij., the Vir. (1. 199, p. 2), theMayukha(see above p. 76, 
1. 35), Madhava, Karnalakara, and in some respects Vachaspatimisra (p. 152) hold these 
verses applicable to the succession of a divided, not reunited and sonless male who may 
be deceased, or degraded, or have entered into the fourth order. Jim (pp. 239, 240), 
Apar&rka and Sulapani give the texts their plain meaning, and hold that whether the 
20 deceased be divided or undivided, his next heir is his widow if he leave no male issue. 

The wife should be chaste before she is entitled to a share (see Vij. ch. ii,, 1. 59, 
p. 1, and the Maytikha p. 77, 1. 7 above). As the word used is patm (a lawfully wedded 
wife), the Vir. r ays wives married according to any of the four last forms are excluded 
by those married according to any of the approved forms (see 1. 193, p. 1). 

Another question that frequently arises in connection with the succession of the 
widow is a$s to who succeed on her death, whether her heirs or the heirs of the husband. 
The Vir. (1. 194, p. 1) quoting Katy ay aim’s text:— ajTpq ^rqq rjfrf^cTT 3“ 

3^*1733:11 which means “the sonless [widow] preserving the 
bed of her husband, staying with elders, should enjoy [her husband's property] up to 
30 death ; afterwards the heirs should get [the property],” and explaining the term day (Idas 
to be the heirs of the husband in an undivided family, holds that succession to a wjdow’s 
' property inherited from her husband takes place in reference to her deceased husband 
and not to her. 

The only restriction on a widow’s enjoyment of her husband’s property seems to be 
in respect of gifts to actors, dancers, and the like (Vir. 1. 195, p. 1). 

Dharesvara holds that in the case of a widow, the right of succession arises from her use 
in continuing the line ; so that a widow without issue is entitled to maintenance only. 
This is refuted by Vij., (ch. ii. 1. 57, p. 2), the Vir. (1. 196, p. 1), Apararka, and Madhava. 

As to the question whether subsequent inchastity will operate to divest an estate 
40 already vested, the Vir., when speaking of disqualifications for inheritance, says (see 
1. 221, p. 2) that after an estate is once vested in an individual, no subsequent dis- 
ability will divest it ; and that this rule applies as well to females as to males. 

3 Vij. thus gives the order of succession among daughters, lirst the maiden, then 
the unendowed married, and afterw ards the endowed married daughter ; in accordance 
with a tdxt of Gautama %fcT. Translation : — 

Stridhana belongs to the unmarried, and to the married, among the latter first to the 
unendowed and afterwards to the endowed. 

Jlm.’s order of succession among daughters is first the unmarried, then daughters 
with sons, then a married daughter who may have issue. Barren and widowed 
50 daughters are thus excluded (p. 271). 

Dharesvara, Devasv&min and DevaSata, quoted in the VIr.*at 1. 204, p. 2, hold that 
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likewise their sons,* gotrajas * (gentiles) ; bandhus * (cognates ) ; *a pupil 
and a fellow student — [185] 

the mention of the daughter in this text is merely declaratory of her right to succeed, 
and not indicative of her rank in • succession ; so that she succeeds in preference to 
her mother owing to her being ranked among sons. Vij. (ch. ii. 1. 59, p. 2) and the 
Vir. (1. 204, p. 2) refute this view, holding that the daughter or the daughter’s son, 
who is included in* the category of sons, is not any daughter and any daughter’s son, but 
only such daughter or such daughter’s soi^has been appointed by an agreement. 

After the word duhitarah (daughters) in the above text occurs the particles chaiva 
(also), to give some sense to which Vij. introduces here the daughter’s son in conformity 10 
with a text of Vishnu flf^T WflUV: | tffar * ^T^lt 

JTrTT: II Translation : — “ The wealth of him who has neither sons nor grandsons, goes to 
daughter’s sons ; for the daughter’s sons are reckoned as soil’s sons in regard to the 
performance of theft Sraddhas Compare Manu ch. ix., v. 136. 

Apar&rka, Sulapani and Vachaspatimisra do not give the daughter’s son a place 
here. • 

* Vij. places the mother before the father in succession. 

Vach. (p. 153) and Kamaldkara agree with Vij. Jim. (p. 285), Apar&rka and the 
Maydkha (see above p. 80, 1. 1) differ, and place the father before tlie mother. 

The Vir. notes the approval of the latter view by the Smriti-Chandrika, Madanaratna, 20 
Kalpataru, Ratnakara and Parijata (sec 1. 206 p. 2). It may be noted here that 
Vishnu’s text, which the Mnyiikha relies on for refuting Vij., is quoted by Vach. (see 
p. 151) as placing the mother before the father. The commentator of J$m„ however, 
notes this reading as adopted by the Ratnakara, a work often quoted by Vachaspati- 
misra, and pronounces it to be incorrect (p. 288) ; so also does the Vir. (1. 206, p. 2), 

The Vir. quotes Srikara’s opinion that the parents succeed together, and ^refutes it 
(1. 206, p. 1). The Vir., seeing the consensus of authority against the preference given 
to the mother, and yet unwilling to abandon Vij., strikes a middle course, and says 
that the father or the mother will have preference according to their individual merits or 
their service to the deceased son (1. 207, p. 1). • 30 

Sdlapani says that the parents precede the brother only if the wealth of the deceased 
was inherited by him from the father, grandfather, or the like, but that in respect of 
self-acquired property, the brother sets the parents aside according to the following 
text of Devala WW | rpqr fftrlfr ^fPT fWT: II 

Translation : — Afterwards, the heritage of the sonless will be partaken by the uterine 
brothers. The daughters are also equally entitled $ and if the father is alive, he also. 

See V&ch. quoting the Ratnakara to the same effect (p. 155). 

B Vij. says the uterine brothers come in before half-brothers. 

The Maydkha (see above p. 80) and Apararka do not hold the half-brothers to be on 
a par with uterine brothers j the former relegating them to the class of Gotraja 40 
Sapindas, where they share equally with the grandfather. 

1 The above note with regard to brothers applies mutatis mutandis to brother’s sons. 

1 The pitamahi (the father’s mother) heads the list of gotrajas according to Vij. 
Vdch. (p. 153)Vonld bring her in at the end of gotrajas . * 

The Maydkha (p. 81, 1. 25 above) then brings in the sister, and Balambhatfca the 
daughter-in-law after the grandmother. 

a Apararka takes by the term Bandhus only those who are termed Atmabandhu, and" 
excludes the Pitribandhu and Matribandhu. Vij. and the rest consider them as tech- 
nical Bandhus , who succeeg in the order mentioned by Baudh&yana, 




Of* ttfese, on failure of the preceding, the next following in order is 
heir to the estate of one who has departed for heaven, leaving no putra. 1 
This rule extends to all [males whether belonging or not to the four ] 2 
classes. [136.] [Colebrooke, ch. ii., s. i., 2.] M 

137. [The heirs] who take the wealth of a Vdnaprastha (a hermit), 
of a Yati (an ascetic), and a Brahmacliarin (a student), are in their 
order, 3 the preceptor, the virtuous pupil, and one who is a supposed 
brother and belonging to the same order [Colebrooke, c. ii., s. viii., 1]. 

138. A reunited co-heir 4 [takes the wealth] of a reunited co-heir 
10 [and] a uterine brother [that] of a uterine brother. [The re- 
united brother] shall give up the wealth of the deceased to ono born 
[of his body], or [failing one such] shall retain it. [Colebrooke, ch. ii., 
s. ix., 1.] 

Between the Bandkus and the pupil, the Vir. (1. 209, p. 2) introduces the mother’s 
brother and the like, holding the term Bandhus not to be restricted to the technical 
Bandkus . 

1 The word putra in this verse stands for son, sons son, son’s son’s son (see Vir. 
1. 198 p. 2 line 7 and Balambhatfca). 

8 The portion within the brackets is supplied from the Mitdkshara and the Subodhini, 
20 8 Vij., Vach. (p. 156), and Jim. (p. 338) state that the order of the heirs is inverse 

to the order given in the above text. Madana, on the authority of a text of Vishnu, 
r quoted in the Mayukha at p. 84, and Sulap&ni apparently are opposed to this view. 

The Vir. (1. 210, p, 1) and the Mayukha (p. 83, 1. 36 above), and Kamal&kara are 
neutral, aud only notice the conflicting interpretations. 

Apararka has given an entirely different construction which would imply that to any 
one of those mentiwied in the first hemistich dying, those mentioned in the latter 
succeed, in the order stated therein. 

* Vij. defines a reunited co-hefr to be one who having been separated is again 
united ; and in virtue of a text of Bpihaspati holds this reunion to be possible only in 
30 case of a father, brother ora father’s brother. The text is as follows : — *T: 
fttWT *NfT?r I sflvqT B rTW22T ^qr) ||. Translation : — He who 

being once separated, dwells again through affection with his father, brother, or 
paternal uncle, is said to be reunited with him. (See above p. 84, 1. 24.) 

Jim. (p. 343), Apararka, and ^ulapani lay down the law to the same effect. 

Vachaspatimisra (p. 157), quoting this opinion as that of the Prak&sa, refutes it, 
holding that reunion is possible with any one from whom division is possible. 

The Mayukha (p. 84, 1. 31 above), Kamal&kara, Madhava and the Vfr. (1. 169, 
p. 1) agree with Vach. 

Jim. (p. 313) and Apararka and V&cli. (p. 157) do not consider this text as an exception 
40 to vv. 135, 136, as Vij.(ch. ii. 1, 61, p. 1), the Mayukha (p. 85, 1. 36), the Vir. (1. 210, 
p. 2), Kam, and Madhav do : holding that this applies in the case of the brother’s 
succession. The result of this difference is that according to9im. anjj Apar&rka the 
wife, the daughter, and the father ore not excluded by even a reunited brother; 
while Vij. and the rest would give preference to a brother over the widow in a reunited 
family as in an undivided one. 

* The Maydkha (p. 86, 1. 11 above) differs from Vij. only in considering that this text 
does not refer to a sonkss deceased as vv. 135 and 136 do. Its object in so doing is to 
provide for the case where some sqns are reunited and others are not. 
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189. One born of a different mother, if reunited, may take the 
wealth ; but one born of a different mother and not reunited [cannot 
take] ; but a uterine brother, even if not reunitod, should obtain the 
wealth, and one born of a different mother, even if reunited, shall not 
take alone 1 [Colebrooke, eh. ii., s. ix., 7]. 

140. An impotent person, an outcasto and his issue, one lame, a 
mad man, an idiot, a blind man, and#[a person] afflicted with an incur- 
able disease arc [persons] not entitled to a share ; and are to bo main- 
tained 2 [Colebrooke, ch. ii., s. x., 1]. 

141. But their blameless sons, whether legitimate, or Vah ct raj a 3 * 5 10 
(the offspring by a kinsman) are entitled to inherit. # Their daughters 
should be maintaiiTed until they arc provided with husbands [Colebrooke, 
ch. ii., s. x., 9, 12]. 

142. Their childless wives conducting themselves aright, should also 
be supported \ but if they are unchaste, they should be expelled, and 
similarly those who arc perverse 1 [Colebrooke eh. ii., s. x., 14]. 

143. What was given [to a woman] by the father, the mother, the 
husband, or a brother/ or received [by her] at tlio nuptial fire, or 


1 Vij- says that the relationship of a uterine brother and reunion are equally potent 
grounds to support the claim to succession in the ease of a reunited deceased. 20 

Stilapani notices another reading in the second quarter, which unlike Vij. would 
give preference to a unre-united uterine brother over even a re-united half-brother. 

The Vh\ notices this reading with disapproval (l. 212, p. 2). 

For the interpretation of the Mayukha see above, p *87, 1. 17. 

a Vij. (cli. ii. 1. 01, p. 2) adds to the list given here one who has entered into the 
third or fourth order, an enemy of his father, one who 1ms committed a secondary sin, a 
deaf, or a dumb person, and one with a defective limb. 

He further says (ch. ii. 1. 02, p. 1) that the above disabilities operate as disqualifi- 
cations, only if thev exist prior to the division. If one so excluded should happen to 
be cured of the defects after partition, he would be entitled to liis proper share in the 30 
same manner as a son born after partition. 

The Vir. concurs in this view (1. 221, p. 2). 

•Sulapani explains the term jada to be one who is indifferent to religious observances 
and andha (blind) to he one horn blind. For Nllakantha’s view, see above p. 99, 1. 18. 

8 Vij. says the aurasa and kshetraja sons are specifically mentioned to exclude the 
0thcr kinds of sons. 

As to the opinion of the Mayukha, sec above p. 102, lines 4 to 15. * 

* Vij. draws a distinction between an unchaste and a refractory woman, both of whom 
arc to be banished from the house ; and he adds that the former is further to be 
denied maintenance ; not so the latter. For the Mayukha, see above p. 102, 1. 9. 40 

5 Vij. considers this enumeration not as exhaustive but only as illustrative. Apa- 
rarka, Jim. (p, 123), Madhav^ Mayukha (see above p. 91, 1. 47) and the Vir. (1. 214, 
p. 1) agree. 



224 


presented on her supersession ( A dhy a vah a nikn ) , and the like 1 is deno- 
minated woman's property [Colebrooke, ch. ii., s. xi., 1]. 

144. That which is given [to the bride] by her bandhus 2 (kinsman), 
Snlka (the money taken as price by the parents of the bride), 
anvadheyalca (that which is conferred on the bride by the family of the 
bridegroom after the marriage ceremony) , — these hpr kinsmen ( ban - 
dhnti) 3 take if she die without iss^ie [Colebrooke, ch. ii., s. xi, 6, 8], 

145. The property of a childless woman married in the Brahma or 
any other [of the four approved forms of] marriage 1, goes to her hus- 

10 band ; in the remaining [four forms of marriage], it goes to her parents. 5 
But if she leave issue, 6 it will go to her daughters 7 [Colebrooke, ch. ii., 
s. ii., 10]. 

1 Vij. (ch. ii 1. G2, p. 1) says that owing to the use of the word ddya (the like) here, 
the word jtridhana is here used in its literal sense of ‘the wealth of a woman so that 
wealth, whether inherited or obtained in any other legitimate manner, is stridkana. 
Apararka, Madhava, Kamalukara, and the Vir (1. 214, p. 2) are of the same opinion. 

The Mayukha (p. 97, 1. 11 above) differs, holding that property gained by a woman 
from the stated individuals only, and in the specified manner, is stridkana , which is thus 
used in a technical sense. 

20 Colebrooke renders the word ddya into “any other [separate] acquisition,” for which 
there seems to be no authority; indeed, her separate acquisition in some instances, i.e. 
property gained by exercising mechanical arts, is expressly declared to be subject to 
the husband’s power (see above p. 93, 1. 20). 

a Vij. understands by the term Bandhu here? the technical Bandhus (ch. ii. 1*62, p. 2). 

Aprtrfirka understands it in the general sense of a relation, such as the father’s bro- 
ther, &c. 

Jim. (p. 148) ktys it stands for the parents. 

3 Vij. says that the Bdndhavas here noted are those that are mentioned in the next 
verse. Apararka coincides witlf Vij. 

30 Jim. (p. 148) takes the word to be synonymous with brothers. Kamal&kara agrees 
with Jim. 

See Maytikha above p. 97, 1. 31. 

* The Vir. (1. 219, p. 1) interprets the words Brdhmddishu as an atadgunasamvijndna 
Bahuvrihi, so as to make the succession mentioned in this hemistich applicable to five 
forms of marriage, including the Gandharva. — This is done m conformity with a text of 

Jim. (p. 145) agrees with this, but applies this text to wealth got by a woman at the time 
of marriage on the authority of Visvarupa. Kamalakara notices the above text of 
Manu, and explains the difference by stating that a gift by the father alone at the 

40 Gandharva marriage follows the rule relating to the approved forms. Apararka holding 
Manu and Yaj. as here irreconcileable, makes the succession in the case of the approved 
forms optionally applicable to the Gandharva marriage. v 

8 ‘4Her parents ” : — The word is pitrigdmi, and all agreeSn holding that the mother* 
has precedence over the father in this case. See Maytikha above p 97, 1. 34. 

• “Issue” : — This refers to marriages of all forms alike. So say Vij. and Apararka. 

f “ Daughters ” : — The word is duhitnndm , which Vij. construes into daughter’s 

daughters; for, says he, the case of daughters is already provided for by v. 117. 

J»m. (p. 139 ) is opposed to this interpretation, as he considers that it is the sons who 
succeed in the absence of the daughters, and not the daughters’ progeny. 

50 Apararka agrees with Jim., while the Vir, sides with vij. (1. 219, p. 2). 
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146. If a man, after having given his daughter, takes her [bacl?], 1 
he should be punished and compelled to pay the expenses, together 
with interest. If she die [after betrothal], the gifts may bo taken [back] 
by the bridegroom, after the expenses on both sides have been 
deducted [Colebrooko, ch. ii., s. xi., 26, 29]. 

147. A husband 2 is not liable, unless he be willing, to make good 
the property ofliis wife taken [by him] in a famine or for the perform- 
ance of religions duties, or during Illness, or while under restraint 3 4 
[Colebrooko, ch. ii., s. xi, 31], 

148. To a superseded* wife, [the husband] should give a sum equal 10 
[to the expenses of the marriage ] [i by which she has boon superseded, 
provided no .s dnUltan (woman’s property) had beey bestowed on her; 
but if [any has been] assigned, ardham 5 6 (half) [only] should be allotted 
[Colebrooko, ch. ii., s. xi., 34]. 

149. On denial of partition, the fact of the division may be estab- 
lished by [the testimony of] kinsmen, 0 relatives, 7 witnesses, documents, 
and houses or fields separately held [Colebrooko, ch. ii,, s. xii., 1]. 


BOUNDARY' DISPUTES. 

% 

130 — 151. In a dispute about the boundary of a field, all the neigh- 
30 urs, old men, and others, all the herdsmen, neighbouring cultivators, 20 
ind foresters [150], 


1 Vij. says this text refers to a maiden betrothed. # IIe who having agreed to give his 
daughter in marriage recedes from that promise, is to he punished only if he so receded 
wantonly without any justifying cause (sec Mayukha above \b. 5)9, 1. 4). 

8 “ A husband” : — Vij. says that any one other than a husband appropriating a 
woman’s property under any circumstances shall be compelled to restore it. See 
Maytikha above p. 94, 1. 35. 

3 “ Under restraint ” : — The word is sampratirodhaTce , which Vij., the Vxr (1. 216’, 

p. 1) and Apararka join in explaining as restraint put upon a person by the king 
6ulapam considers the restraint to be one put upon a person by his creditor. 30 

Vach. (p. 141) construes the word as an adjective qualifying vyadhau (in disease), so 
as to mean a disease that confines a man to his house or bed. 

4 Vij. says the superseded wife should obtain as much as is bestowed on the second 

wife. 

6 Vij. takes the word ardham here not as meaning exactly one half, but as a fraction 
generally. % 

See Maydkfia above p. 92, 1. 26. 9 

6 “ Kinsmen ” : — The word is jnati, which means, according to Jim. (p. 359), the 
sapindas , and according to Balambhatita an unconnected person of the same caste. 

7 “Relatives” : — The word is Bandhu. Vij. says it means the technical Sandhis, 40 
According to Balambhatta it means the brothers in addition to the other Bandhus. 

Jim. (p. 359) considers that the order of eligible witnesses is here indicated. See 
Maydkha p. 73, 1. 10. • 

c 2 
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Should determine the boundary by observing the following marks, 
such as rising of the ground, charcoals, corn-husks, trees, water em- 
bankments, ant-hills, slopes, bones or heaps of stones. 1 * [151]. 

152. Samantas (men of the neighbouring villages), or of that in 
which the disputed ground is situated, equal in number [from each 
village], being either four, eight, or ten, having put on a garland of 
red flowers and a red dress, and taking some earth [on their heads] 
shall point out the true boundary. ^ 

153. If they tell lies, the king ought to punish each of them with tho 
10 middling penalty. In default of persons knowing, or of the aforesaid 

marks [of a boundary], the king should determine the boundary. 3 * 

154. It should bo known that this procedure will apply, in the case 
of a garden, a warehouse, 1 ’ a village, a watering place, a pleasure 
garden, $ house, a gutter [between two houses for] carrying rain-water, 
and the like. 

155. For destroying boundary marks [of lands], for encroaching 
beyond the boundaries of lands, and for usurping lands, the fine is the 
lowest, tho highest, and the middling [respectively]. 5 

156. An embankment producing benefit should not be prohibited 
20 [by the owner of the field] where the inconvenience is slight, and 

[similarly] a well which occupies but little space, and supplies abund- 
ance of water. 6 

157. If a rqan, without giving notice to the owner, set up an 

embankment round his [tho owner's] field, the enjoyment of its profits 

is [the right] of tho owner, br on failure of him, that of the king. 7 

158. He who [having undertaken to cultivate a field] does not do 
so himself, or through another, after having broken it by a ploughshare, 
should be compelled to pay [an equivalent of] tho produce [obtainable] 
from tho cultivation of the land ; and tho land should bo allowed to bo 

30 cultivated by another. 8 

1 Compare Maim ch. viii., vv. 246 — 252. 

* See above p. 134, 1. 16, Manu ch. viii., v. 256, the Yir. 1. 140, p. 1. 

8 See Mayukha above p. 135, 1. 12 ; Vir. 1. 142, p. 2. 

4 The word is dyatanam , which Yij. interprets as a storing place for straw, &c. and 
Apararka as a temple. • • * 

3 See\taytikha above p. 136, 1. 20. 8 See Maydkha above p. 137, 1. 1. 

1 See Maydkha above p. 136, 1. 32. 

8 Manu ch. viii., vv. 245—266, corresponds with the present heading of boundary 

disputes. 
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THE MASTER AND THE HERDSMAN. * f # 

159. [The owner of] a slie-buffalo doing damage to corn shall be 
fined eight mdshas 1 [for*each animal]; that of a cow, half of that ; and 
that of a goat or sheep, a half of that [again], 

160. [Again] for cattle eating and lying down in the field, the fine is 
doable the [one] mentioned [above]. The fine is equal in the case of 
lands where grass or fuel is stored ; ^ind the fine for an ass or a camel 
is the same as that for a she-buffalo. 2 

161. As much corn as may bo destroyed, shall be paid to the 
owner of the field; the herdsman shall be scourged, but the owner of 10 
the cattle incurs the fine already declared. 3 4 

1G2. A herdsman is not guilty of an offence [if* the cattle under 
his care], without any intention [on his part], [browso the crop stand- 
ing] in a field [situated] by the side of a road, or a village^ pasture 
ground. [But] if the cattle be wilfully allowed to trespass, he should 
be punished as a thief. 1, 

163. A seed-bull, beasts let loose [with a brand, in honour of the 

dead], beasts just delivered, straggling beasts and others, beasts which 
have no herdsmen, beasts distressed by [tlio acts of] God or king — all 
these should be released. 20 

164. In tlio evening, a herdsman should return the beasts [to their 
respective owners] in the same condition in which they were entrusted 
to him] . A paid [herdsman] should be^ compelled to make goad the 
beasts lost or killed by his negligence. 

165. When injury is done [to animals] by the fault of the herdsman, 
the fine ordained for him is twelve panas *md a half, and he should 
restore the thing [/'. c. the animal] to the owner. 5 

166. [A piece of land can be set apart as a] pasture-ground, either 
by the will of the villagers or by the authority of the king. A twice-born 
can take grass, fuel, or flowers from any place as if they were his own. 30 

167. A space should be left between ono village and another village 

[measuring] one hundred Dimmish [or 400 cubits] in extent ; measuring 
two hundred Dimmish around a country town, and four hundred 
Dlianush about a city. 5 • 


1 Vij. says the mash a here is a twentieth part of a copper pana . The rule here laid 
down applies in the case of animals doing damage w ithout the owner’s know ledge. 
The fine is heavier in th^case of damage with knowledge (see Mayukha p. 133, 1. 19). 

a The fine here mentioned is for each trespassing animal : Vij. Se? above 
p. 133, 1. 22. 

3 See above p. 133, 1. 25. 

4 This refers to an unfenced field or pasture. 

5 See above p. 132, 1. 25. 

3 See Mayukha p. 133, 1. £. Compare with this section Manu ch. viii. f vv. 229—244. 
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SALE WITHOUT OWNERSHIP. 

168. A man can obtain [tho possession of] his property sold by 
another. The buyer would be blameworthy 'If ho bought it secretly. 
[He would be treated as a thief] if he bought it from a suspicious 
character, or in secret, or for an inadequate price, or at an unusual hour. 

169. Having come by a thing lost or stolen, tlio owner should get 
the purchaser apprehended. In cases of inconvenience, owing to 
tho distance [of officers] or [the want] of time, he shall apprehend [the 
purchaser] himself, and ntftko him over [to the proper authorities]. 1 * 

10 170. When the seller [of a stolen thing] is pointed out, [the buyer] 

should be discharged. Tho owner will obtain his thing, the king his 
fine, and the buyer his price, from him who sold it. 

171. o Proof of a thing lost [or stolen] must be made [by the owner] 
by evidonce of title or by possession ; otherwise on failure of proof, he 
should pay the king a fine equal to a fifth part.- 

172. He, who receives from the hand of another a thing stolen or 
lost, should be fined ninety-six panas, unless lie has previously in- 
formed the king of it. 

1 73. Tho owner of a thing lost or stolen which had been found by 
20 customs officers or watchmen, shall take it [if claimed] within one year, 

after v/hich tho king shall retain it. 3 4 

174. The ojynor of stray animals must pay four panas, if tho animal 
bo of a species with single hoofs ; five panas for human beings, two for 
every buffalo, camel, cow, Or animal with cloven hoofs, but only a fourth 
for every goat or slipcp. * 


RESUMPTION OF GIFT. 

175. Without causing detriment to the family property [everything] 
may be given except a wife and son. When a man has descendants 


1 Vij. notices and rejects another interpretation of this verse by Srikara; which says 
30 a purchaser being made aware that his purchase was the lost or stolen property 
of another, should get the vendor apprehended. If that is impossible owing to the> 
vendor^ having fled to a distant country, or having been dead, he should make over 
the purchased commodity to the owner. 

Apar&rka and Sulapani and the Vir. (1. 116, p. I) adopt Vij.’s interpretation. 

8 Of the value of the thing lost. See above p. 118, 1. 20/ 

8 See above p. 119, 1. 30. 

4 See above p. 120, 1. 19. Compare Manu ch viii., vv. 19/— 202, corresponding 
with this section. 
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he should not give away the whole of his property ; nor [should he* give 
away] a thing to one different from him to whom the promise was 
made, 1 

176. An acceptance should be [made] openly; particularly that of 
immoveable property. That which is promised should be given with- 
out fail. 2 * And that which is given should not be resumed. 


RESCISSION OF PURCHASE. 

. 177. The time allowed [to the vendffe] for the examination of 
seeds, iron, beasts of burden, jewels, females, and milch beasts, is ten 
days, one day, # five days, seven days, ono month, three days, and a 10 
fortnight respectively. 

178. Gold is not reduced by fire ; silver loses two palas in the 

hundred; tin and lead eight; copper, five ; iron, ten. 5 * 

179. In the case of woollen and cotton yarns, the increase is ten 
palas in the hundred ; [^o] in [cloth of] middling quality five, and in 
[cloth of] fine quality three [palas]. 4 

180. A reduction of a thirtieth part is allowed in embroidered cloths 
and cloths made of hair. There is neither an increase noi^ a decrease 
in the case of silken cloths or barks. 5 

>81. Where [a thing has] deteriorated, [theartizan] should certainly 20 
be compelled to give [compensation] which [men], versecl [in the 
nature] of those objects, may declaro [proper] upon # ascertaining the 
[nature of] the place and the time, the use [of the disputed object] and 
[its] durability or non-durability. 6 • 


BREACH OF A SERVICE-CONTRACT. 

182. One enslaved by force, and also ono sold by robbers, are re- 
leased [from slavery]. 7 [ A slave] who has saved the life of his master 
[deserves to bo liberated]. [A slavo can regain his liberty] by paying 
the expenses of maintenance or by paying him a ransom. 8 


1 See May&kha above p. 122, 1. 22. 

Vij. adds, if the recipient should in the meantime not have been degraded. Com- 

pare the corfesponding verses of Manu ch. viii., vv. 212 — 214. , 

8 See above p. 117, 1. 19. * See above p. 117, 1. 24. 

5 See above p. 117, 1. 28. 

8 See the corresponding verses in Manu ch. viii., vv. 222, 223. 

7 See above p. 127, 1. 7. 

8 Vij. says this applies in the case of a slave purchased, and there the amount of 
the ransom is the price originally paid with interest. 
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183. 1 He who having become a Sanny&sin (an ascetic) falls from 

that order, shall become the slave of the king for life. 1 Slavery is 
[lawful when tho slave] is of an inferior class ; not when he is of a 
higher class. v 

184. An apprentice, even when he has finished his mechanical 
education, should remain in his master’s house for the stipulated 
period, receiving his maintenance from the master, and giving him the 
proceeds of his skilled labour. 2 1 


TRANSGRESSION OP A COMPACT. 

10 185. A king, having built a house in his capital, and having lodged 

there an assemblage 0 of Brahmanas versed in the thifeo Vedas, and 
furnished with means of livelihood, should say to them — ‘ Protect 
virtue/ c 

180. Customary law, as well as usages established by kings, should 
be carefully upheld, if not inconsistent with [the revealed] law. 3 

187. Him who embezzles the property 6f the Gana (a guild or a 
body), and him who violates their [established] usage, the king should 
banish from the realm after confiscating all his effects. 4 

188. Tho command of such members of a community as give out 
20 orders for the benefit of the [whole] body, should be obeyed by all. A 

member of that community who acts contrary [to the aforesaid ccftn- 
mand] should be compelled to pay the lowest fine. 

189. A king should dismiss those who come to him for public busi- 

ness when they have done their work, after having worshipped them 
with gifts and honours. 1 

190. What one obtains when sent on the business of a community, 
he should make over [to the community]. If ho does not give it of his 
own accord, he should be compelled to pay it eleven-fold. 

191. Men, versed in law, irreproachable, free from avarice, should 
30 be appointed to consider the business of a public body. What they 

say ought to be executed, when they issue commands for tho benefit 
of the body. 

192. The same law prevails in the case of Srenis, Naiyamas, PA- 
Ichandins and Ganas. A king should preserve their peculiarities and 
conserve their practices. 5 

• 

1 See Mfcytikha above p. 126, 1. 76. • 

* See the corresponding verses of Manu. ch. viii., vv. 410 — 420. 

» See Maydkha above p. 130, 1. 14. 

* See Maytikha above p. 130, 1. 27. Vij. and Apar&rka say this punishment is laid 
40 down when the offence of misappropriation is of the most aggravated type. For 

offences of a ifesser degree see Manu ch. viii., vv. 219, 220. 

6 See the corrsaponding verses in Manu ch, viii., vv. 218 — $21. 
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NON-PAYMENT OF WAGES. 

193. He, who, having received his wages, abandons the [under- 
taken] work, shall pa^ twice as much [to his master] ; when no [wages 
are] received, [he] shall be made to pay [equal to the stipulated wages] . 
Servants should tako care of tho implements [of their work], 

194. He, who, without settling tho wages, employs another to work, 
should be compelled by the king t*> pay him a tenth part of tho [profit 
arising from] trade, beasts, or grain. 1 

195. Ho, who, by disregarding tho time or tho place, or in any otlior 
way, brings inadequate profits [to the master, shall be remunerated] 10 
according to tho pleasure of the master. When more [than a fair 
return to the muster is] secured, something over and above [the stipu- 
lated wages] should be given. 

196. When [an undertaken work] cannot bo accomplished by 
both, 2 tho wages shall be in proportion to tho work done. Where it is 
accomplished, tho stipulated [amount shall be paid]. 5 

197. A utensil 1, destroyed by [a servant] bearing it, shall be made 

good, save in cases of [destruction by an act] of God or tho king. Ho 
who raises obstacles at the auspicious moment of starting shall forfeit 
twice the amount of his wages. 5 % 20 

198. If he raises obstacles after setting out, [he shall forfeit] the 

seventh pari; of his wages; and the fourth part if he desert on the way. 6 
[One abandoning his master] when only half way, shall be made to re- 
pay the whole [wages] ; so also [that master] who causes [the servant] 
to give up work. 7 # 

GAMBLING AND PRIZE-FIGHTING. 

1 99. The keeper of a gambling-house shall take from a gambler 
five per cent, when the wager is a hundred ['paiuis or upwards], and ten 
per cent, in other cases. 

200. Being well protected [by the king], he shall give the pro- 30 
mised share [of his gains] to the king ; he shall recover the wager, and 
pay it to tho winner, [and] boing ever patient, [shall speak] the truth. 3 * 

1 Sec Mayukha above p. 128, 1. 1. 

2 The word (°f both) is used as illustrative of two or more than two : Vij. 

3 This text* applies where work has been undertaken by contract. AparArka adds 
that it is immaterial to inquire how' many labourers were employed. 

* The word used is which is comprehensive, and will apply to a utensil as 
well as a weapon or an implement. 

5 See Maytikha above p. 128, 1. 33. 6 See Mayukha above p. 129, 1. 1. 

7 Compare the corresponding verses in Manu ch. viii., vv. 214—218. 40 

8 Vij. says veracity is hare enjoined to inspire confidence into the minds of gamesters. 



232 


r r 

201. [Payment of] that which has been won publiclydn an assembly 
of gamesters in the presence of the master of a gaming house, and when 
the king’s share has been paid, shall be enforcodj, but not otherwise. 1 

202. The superintendents and witnesses in [gaming] transactions 
[should be] gamblers themselves. A man who plays with false dice, or 
by deceit, shall be branded and banished by the king. 2 

203. Gaming should bo allowed, under one supervision, as being a 
means 3 * of detecting thieves. 

This very law should bo understood to apply in the case of 8 amah - 
10 vaya [prize-fighting]. 1 


ABUSE. 

204. He, who, by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and the diseased, shall 
be fined twelve and a half panas. 5 

205. Any one abusing another thus— r I shall have criminal con- 
nexion with thy sister or thy mother/ shall be made by the king to 
pay a fine of twenty-five [pajw#]. 6 

206. [The fine for abuse] of inferior 7 [people] is half [of the next 
• preceding fine, viz., 25 pancu *] ; and for abuse of others’ wives or supe- 
20 riors, two-fold. 0 [In all other cases, the amount of] fine is to bo 

determined according to the superior or inferior varna (qjass) or jciti 
(caste) 9 [of tho abuser and the abused], 

207. In cases of theabuso of one of a superior class, the fine is two-fold 
andthree-fold [respectively], and of one of a lower class it is to be reduced 
in the ratio of one-half [according to tho class of the abused]. 10 

1 See above p. 153, 1. 30. 2 See above p. 154, 1. 4. 

3 ‘Because,’ says Vij., ‘ gamesters are as a rule drawn from the class of thieves.’ 

* See above p. 154, 1. 13. See the corresponding verses in Manu ch. ix., vv. 

220—228. 

30 » See above p. 138, 1. 34. 6 See above p. 138, 1. 26. 

7 In character or qualifications. 8 That is, fifty panas. 

9 Vij. and ^filapani say that varna means the four classes, such as Brahmanas, &c. ; 
and jati means a caste such as a murdhd vasikta , &c. 

10 Vij., interpreting this verse (which by itself is obscure) by the light of Manu’s 
texts, says the first hemistich refers only to the case of a Brahmana abused by a 
Kshatriya or Vaisya. The fine in the case of a Kshatriya being abused by a Vaisya 
ora Sudra, or in the case of a Vaisya by a Sudra, is to be (letermined by analogy. 
The substance of the whole comment on this verse is : — A Kshatriya, a : Vaisya, or a 

Stidra abusing a Brdhraana will be punished with a fine of 100 and 150 panas, and 

40 beating or mutilation respectively. A Vaisya or a iSfidra abusing a Kshatriya is fined 
100 and 150 panas respectively. A Sudra abusing a Vaisya is fined 100 panas. A 
Brdhraana abusing a Kshatriya, a Vaisya or a Sudra shall be fined 50, 25, and 12| 
punas respectively. A Kshatriya abusing a Vaisya or a Sudra is fined 50 and 25 
panat respectively. Lastly, a Vaisya abusing a &ddra is firfbd 50 panas. 
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208. Let a fine to the amount of a hundred panas be inflicted for 
abuse, threatening injury to the arm, neck, eyes, or thigh ; and the half 
of it for like abuse to foot, nose, ears, the hand, or the like. 1 

209. If this [imprecatory threat] were uttered by a feeble person, he 

should be fined ten panas , but if by one able [to carry the threat into 
execution], he should be also required to give security for the safety 
of the person [threatened] . 2 # 

210. In the case of abuso [involving] degradation from caste, the 

fine is [that for a] middle sdhasa (offence) ; [in the case of abuse 
involving an accusation of] a secondary sin, [the abuser] shall be made 10 
to pay the fine for the lowest saliasa. . 

211. The highest fine shall be for him who abuses a Brdhmana 
learned in the three Ved£s, the king, or the gods. 3 [In th$ case of 
abuse] of the caste or the Pug a (community), [the fine] is [that for] 
the middle sdhasa ; and [in the case of that] of the village or the 
district, [the fine] is [that for] the lowest sdhasa . * 


ASSAULT. 

212. In the case of a beating to which there arc no witnesses, the 

determination should bo made by marks, circumstantial inferences, 5 
popular report, and the liko f5 ; lest the marks should be [entirely] 20 
counterfeited. § 

213. A fine of ten panas is recorded* [as] the punishment for 
throwing ashes, mud, or dust on a person ; double that sum, for 
thr<&ing at him filth, the heel or the spittle. 7 

214. This [holds, if an offence be committed] against one of the same 
[class]. But [if the offence be committed] against the wife of another 
or against one of a higher class, [the fine shall be] doubled ; if against 
one of an inferior class, half the fine ; if committed through aberration 
of the intellect, drunkenness, or the like, no fine shall be inflicted. 8 

215. The limb with which any one not himself a Brdhmana, gives 3Q 

pain to a Brahmana, shall be cut off. The lowest amercement is laid 
down, [if the limb or weapon is only] raised : and half of it, if the Brdh- 
mana is touched with the weapons. 9 0 

4 * — 

1 See above p. 138, 1. 20. 2 See above p. 138, 1. 24. 

3 See above p. 138, 1. 29. 

4 See the corresponding verses in Manu ch. viii., vv. 266—278. 

5 About the motive, &c. 6 Vij. includes an ordeal. 

* See above p. 139, 1. 15* 8 See above p. 139, 1. IS. 

• See above p. 140, 1. 20. 

d a 
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216. For holding up [threateningly] a hand or a foot, the punishment ^ 
shall be ten and twenty [pemas] [respectively]. The middle scale of 
punishment is declared for all classes for mutpal pointing of weapons. 1 

217. The [fine] often panas [shall bo inflicted] for violent pulling 

of the foot, the hair, the clothes, or the hand [of another] ; a hundred, 
for violently pulling a man caused to be tied in his clothes, and tram- 
pling him under foot. 2 * 

218. The man who causes pain [to another] with a stick or the like, 
without shedding blood, shall bo fined thirty-two panas ; double that 

10 sum, if blood be shed. 3 * 

219. The middle fine [shall bo imposed] for breaking a hand, afoot, 
or a tooth ; for tearing the ears or the nose ; for laying open a sore, and 
likewise for beating one till he is almost dead.* 

220. In the case of restraint in respect of motion, feeding or speak- 
ing ; and of injury to the eye and the like, and fracture of the neck, 
the arm, or the thigh, [the fine is that for] the middle sahasa . 

i 

221. When several assault a single person, their fine [shall be] 
double [the fines] already mentioned. 5 That which was taken during 
the scuffle shall bo restored ; and a fine [of] twice [the amount shal^ 

1 20 be paid in addition] . 

222. He who [in an assault] inflicts a [bodily] injury, shall pay the 
expenses of cure, as well as the fine that is laid down for the assault 
[committed]. f 

223. He who strikes, rporforates, breaks or demolishes a wall shall 
be made to pay five, ten, twenty panas , and [all these together 6 with] 
the expenses [of reconstruction respectively]. 

224. One throwing into the house [of another] a thing [likely to 
produce] bodily injury 7 should be made to pay sixteen panas ; and one 
similarly [throwing] a thing dangerous to life 6 is fined [in the] middle 

80 amercement. 

225. For giving pain, drawing blood, cutting off the branches [as 
horns, &c.] or a limb, the fine shall be from two panas upwards, in 
the case of minor quadrupeds. 9 


1 See above p. 140, 1. 5, 2 See above p t , 140, 1. 9. 

8 See above p. 140, 1. 12. * See above p. 140, 1. 16. 

9 This fine will be for each assaulter separately, see Vir. 1. 146, p. 2. ■> 

9 Apar6rka says in the case of the demolition of a wall there is no punishment, but 

only compensation to the owner. Sulapnni lays down that in addition to the com- 

pensation there is to be a fine of 20 panas. The Vir. (1. 142, p. 2) agrees with Vij. in 

40 making the fine to be 35 panas. 

1 Such as thorns, &c. 8 Such as poison, a venomous snake, &c. 

• See above p. 141, 1. 3. 
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226. For cutting off their organs of generation, and causing Seath, 
the middle amercement shall be paid [in addition to] their value, A 
double punishment shajl be imposed in the case of [similar injury to] 
superior animals. 1 

227. In the case of injury to the branches, or the trunk, or the 
uprooting of treps which throw down branches, 2 or which are the means 
of livelihood, 5 the fine is twenty, an<J twofold [of the preceding fine for 
the offence next in order]. 4 

228. In the case of [injury] to trees growing in a sacrificial place, 

a cemetery, a boundary, a sacred place, or a temple, and trees well 10 
known, 5 the fine is twofold. 

229. In the case of injury in the aforementioned parts to gulma , 
gueJichha , Icshnpa , lata (a creeper ), pratana (a creeper without offshoots 
or knots), oshadhi (small plants bearing fruit like paddy), and virudh 
(plants which grow again after being cut), the fine is half of that 
before mentioned. 6 7 


SAHAS A (HEINOUS OFFENCES). 

230. When common [as well as another’s] property is forcibly car- 

ried away, that [act] is called suhasa (a heinous offence). Thp fine 
[in such a case] is [ordinarily] twice the value [of the thing taken away], 20 
but fourfold when the offence is] denied. 7 0 

231. He who causes the commission of vmsaham (a heinous offence), 
shall be made to pay a double fine ; and ho who does the same by 
saying — ‘ I will give [such a reward]* shall be made to pay quadruple 
the amount. 0 

232 — 233. For him who abuses or disobeys the venerable, who 
beats his brother’s wife, who does not give what is promised, who 
breaks open a house sealed, [232] 

Or who does an injury to his neighbour, or his blood relations, or the 
like, 8 the fine is fifty pcpias. This is the invariable rule. [233.] 30 


1 See above p. 141, 1. 6. 3 Such as the Bunyan tree. 

9 Such as mango trees and the like. # 

* That is to say the fine is twenty, forty, and eighty respectively. 

8 Such as Ficus Indica and Ficus Religiosa, which are worshipped by Hindus. 

6 For the distinctions between the various kinds of plants here mentioned see Mft. 
ch. ii., 1. 81, p. 1 ; and Yir. 1. 148, p. 1. 

Sefe the corresponding verses in Manu ch. viii., vv. 278—301. 

7 Comp. Manu ch. viii., yg. 332 and 344—347. 8 See above p. 148, 1. 7, 

* Vij. includes the co-villagers and fellow-countrymen, 
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234 — 237. He who wantonly 1 consorts with a widow, who does 
not run upon [hearing] a halloo [for succour], who needlessly halloos 
[for aid], he who being a Chand41a, touches men of the higher [classes], 
[234]J 4 

Who feeds a Stfdra ascetic 2 [of the fourth order] on religious or 
obsequial [occasions], who pronounces an improper oath, who [although] 
disqualified performs religious rites ; [235] 

Who destroys the virility of bullocks 3 or inferior quadrupeds, 4 who 
conceals common [property] , who destroys the foetus of a female slave, 
10 [236] 

[Or] whoever being the father, and the son, the sister and the 
brother, the husband and the wife, and the preceptor and the pupil 
abandon each other when not degraded shall be fined a hundred [panas]. 
[237.] t 

238. A washerman wearing the garments of another shall be fined 
three panas; and in cases of a sale, hiring out, pledge, ora loan on 
request, ten p anas . 5 * 

239. For witnesses in a feud between the father and the son, the 
fine is three panas ; [and] for him who engages himself therein, 0 tlPfc 

20 fine is eight-fold [i.e. 24 panas]. 7 

240. Ho who issues false balances, falso royal mandates, false 
measures, and false coin, as well as he who adopts them [knowing 
them to be false,], shall be [liable] to the highest fine. 

241. That a payer of coin who pronounces a genuine [coin] false, 
and a false one genuino, shall be made to pay the highest fine. 

242. A quack, falsely [sotting himself up as a physician] treats the 
lower animals, [ordinary] people, or officers of the king, shall be amerced 
in the lowest, the middling, and the highest fine [Respectively]. 8 


1 By the use of the word wantonly , the cases where such intercourse is sanctioned 
30 by the practice of niyoga are excluded. 

1 Vij. reads ^•.Tsrf^TfTR'b so » s to mean ‘ a &idra feeds an ascetic/ &c. ; but Apardrka 
adopts the interpretation given above, which agrees with the text in most of the copies 
consulted. 

8 Vij. here notices a reading of pr (tree) instead of p (a bull), and says that in the 
case of a tree, the injection of assafoetida and such substances brings about the 
barrenness of that tree. This reading is adopted by Sulap6ni. 

4 Such as goats. 

6 See above p. 117, 1. 13. « 

a c * antare-cha” fyc : — As by being a surety or fomenting the quarref : Vij. 

40 1 VijfianeSvara adds that those who similarly dabble into and encourage disputes 

between the husband and the wife, and the master and the pupil, should be similarly 
punished. 

8 Vijfianesvara adds that just as the punishment varies according to the rank of 
the men treated, so should there be a similar distinction among the lower animals 
treated according to their value or the rank of their master? 
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248, He who restrains one not deserving to be restrained, or let*s off 
one [who was specially] called up, before the purpose [for which he 
was called] is accomplished, 1 * * 4 shall be made to pay the highest fine. 

244. He who abstracts ©ne-eigth share [of an article sold] by a 
[false] measure or balance, shall be fined two hundred [panas ] ; where 
a greater or a lower [share is abstracted], a proportionately [higher or 
lower fine should be imposed] . 

245. He who adulterates with inferior [articles], vendible medi- 

cines, oils, salt, perfumes, corn, coarse sugar and the like, shall be 
made to pay sixteon punas. 10 

246. When [by some operation] inferior earth, hide, gem, yarn, 
iron, wood, bark, or cloth is made [to appear to be\)f] a superior kind, 
the fine is eight-fold of the [commodity] to be sold. 

247. lie who pledges or sells a sealed casket [fraudulently] substi- 
tuted [for a superior casket shewn], or the counterfeit of a natural 
vessel,- shall be fined [in the following manner]. 

248. [When the value of* the thing palmed on the buyer, or a pledge 

is] less than a puna, the fine is fifty {jwnais ] ; [when] txpana, one 
hundred [j mnas] ; [when] two punas, two hundred [punas]; when the 
value is higher, [the fine is] higher. • 20 

249. For those who knowing whether [the price set by them] is 
higher or lower [than the maximum rates fixed by the king] nmito in 
fixing a price too heavy for Kdrus (workmen) and Siljrins 3 (artizans), 
the fine is the highest. 

250. For those traders who conspire to obstruct [the sale of a 
commodity by demanding it], or selling it at an. improper price, the 
highest fine is laid down. 

251. Tho sale or purchase [of articles] should overy day be made 

at the rates fixed by tho king; the profit derived in this manner is de- 
clared [to be] propitious for traders. 30 

252. . A trader shall make five per cent as profit on commodities of 
the same country, and ten [per cent] on the foreign, if the purchase 


1 Apar&rka does not make aprdptavyavahara an adjective of Banddhyam, but makes 

up the sense by adding vddinam (plaintiff) after the word, so that according to him 
there are three offence# here mentioned, and not two as Vij. would have it. 

a Such as tlie bag or skin of the musk-deer containing the musk : Yij. 0 

4 Yij. gives a washerman as an instance of a karu and a painter as an instance of a 
iilpin Kulltika gives a cook as an instance of a karu , so that the difference be- 
tween a karu and a iilpin seems to be that the latter by his labour gives the material he 
works on a value quite disproportionate to the original value of the thing ; while the' 40 
workmanship of the former is not so valuable. See also the gloss on v. 5, varga 10, 
k6nda ii., Amarakosa, vAere the different kinds of kdrus are enumerated. 
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and feale take place immediately, [i. e, on the same day as that of the 
purchase]. 1 

253. The rates should be so fixed [by the king] as to be advan- 
tageous both to the buyer and the seller after adding to the [cost] value 
of the commodity, the expenses incurred. 2 * 

254. He who having received the price of a vendible thing, does 
not deliver it to the buyer, shall be paused to deliver it together with 
udaya [i. e. either profit or interest], and if [the purchaser] be one 
come from a foreign country, also the profit which would have accrued 

10 to him in that foreign country. 5 

255. A commodity once sold may be sold again, if the purchaser 
should not desire to take it ; when tho first purchaser not«having received 
it [when offered] it is [afterwards] destroyed, 4 that loss [being] due to a 
default [on the part] of the purchaser, shall be [borne] by the purchaser. 

256. If a commodity, which [though sold] was not delivered on 

demand, [and if it] bo injured by an act of God or the king, the loss 
shall fall on the vendor. 5 1 

257. Where [one] sells [a thing] previously sold to another, [or 
sells a thing] with blemishes, as [one] without a blemish, the fine is 

20 twice the value [of the article]. 6 

258. No trader shall recede from a sale, unless he has grounds to 
complaint of ignorance [that his bargain has been] too cheap or too 
dear. He who does [so recede without such ground] shall be liable to 
a fine of one-sixth of tho value of the article]. 7 

1 "Vij. says this text affords a clue as to how maximum rates should be fixed by a 

king in respect of indigenous commodities. The rates of profit here laid down are 

to be adopted only if a purchased commodity does not lie on the hands of a trader 
for any length of time ; in which case the profits may rise according to the rate of 
interest. Apararka agrees with this view. 

30 8 Vij* refers this verse to foreign commodities, and says that their rates are to be 

so fixed as to leave a profit of ten per cent to the trader on the price of the article, 

added to the expenses of going to and returning from the foreign country, paying 

tolls, &c. 

8 See above p. 131, 1. 26 . * Vij. adds ‘ by an act of God or the sovereign * 

0 See above p. 132, 1. 1. 

fl This verse applies where the price of the article has been paid to the vendor, 
although delivery has not taken place. Vij. quotes a text ofNarada(see above p. 132, 
1. 14), to shew that where the contract of sale is merely oral, and no price -has been 
paid in accordance therewith, neither the vendor nor the vendee^re boungl by it, save 

40 under a special agreement. 

1 Vij. says that the grounds justifying a rescission of sale are three, viz. : — I., ignor- 

ance of the vendor in selling a thing too cheap ; II., ignorance of the purchaser in 
offering to pay an exorbitant price ; and III., the discovery of some blemish in the 
article purchased. Save in these cases a contract of sale once made cannot be re- 
scinded ; see also Vlr. 1, 134, -p. 2 ; see the corresponding verses in Manu ch. viii,, w. 
278 — 301. ° 
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CONCERNS AMONG PARTNERS. 

259. Among traders 1 who work for profit in partnership, the profit 
and the loss [are adjusted] according to [their shares in the entire] 
capital ; or according to the agreement. 

260. If a partner does what the others forbid or disapprove, or if he 
injures common property by his negligence, he should make good the 
damages ; but he who preserves itf from [robbers or other] misfortune, 
should receive a tenth part of it [as his reward]. 2 

261. The king shal? take as a tax a twentieth share of the price [of 

a commodity] fixed [by him]. [A thing specially ordered to be] reserved 10 
by or worthy o|a king, shall, if sold [to a stranger^, belong to the king. 3 

262. He who falsely declares the quantity [of the articles of sale], 4 
who withdraws himself from the place of [collecting] a tax, and he who 
purchases or sells fraudulently, 5 shall be made to pay eight times [the 
value of the commodity] . 

263. A marine officer, levying a land cess, shall be made to pay ten 
panas. The same [fine shall be levied], in the casoof the non-invitation 
of Brdhmanas and pr&tive&yas (people born in one's neighbourhood). 

264. The wealth of a [trader] dying abroad shall bo t%ken by his 
heirs, 6 Bdndhavas , 7 kinsmen, or [his copartners] who may have come; 20 
and. failing these by the king. 

265. A man of crooked ways should be expelled [by the other part- 

ners] without profit ; a partner unable to act may appoint another man 
to act for him. 8 In this manner is laid down the law for sacrificers, 
agriculturists, and artizans. 9 * 


THEFT. 

266. A thief is apprehended by detectives, [either as ono in pos- 
session of ] the lost article, or [as one to whom the theft has been] traced. 


1 Vij. understands the term vanij (trader) as illustrative of an actor, a dancer, or the 
like. Vfr. extends that term to sacrificers and cultivators (see 1. 1 18, p. 1). See 30 
Yaj. ch. ii., v. 265 further on. 

a See above p. 121,1. 20. 

3 Meaning that the king may take it without paying for it. 

* With a yiew to etade the full payment of his share of taxation. 

6 The word is savydja which Vij. says refers to the sale of a commodity 0f disputed 
ownership. 

Apardrka and ^ulapani say that a sale effected furtively, or at an improper hour in 
,order to deceive the tax-gatherer, is here meant. 

3 Sons, &c. Vij. 7 Related through the mother : Vij. 

3 See above p. 121, 1. 18. 40 

9 See the corresponding verses in Manu ch, viii., vv. 206 — 211. 
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or [as f one] notorious for previous offences, or as one who lives in un- 
known 1 places. 

267 — 268. Others should [similarly] be apprehended on suspicion, 
[such as] those who conceal their caste or names, who are addicted to 
gambling, treachery, or drinking, whose [face] loses colour and voice 
falters, [267] 

Who make [idle] enquiries about a another’s wealth and houses, who 
live unobserved, who spend much without having [any means of] 
livelihood, and who sell lost articles. [268.] 

10 269. If [he who has been] apprehended on suspicion do not clear 

himself [from that suspicion], he shall be made to give the stolen 
article, 2 and shall be liable to the punishment of a thiefi 

270. Having caused restitution of the stolen property, the king shall 
cause the thief to be punished by different modes of corporeal punish- 
ment. A Br&hraana [guilty of theft] should bo branded and banished 
from the kingdom. 3 

271. The blame attaches to the village officer in the case ofia mur- 
der or theft in his village until some trace [of tho offence] is found ; 
to the owner of the pasture ground, [for offences in his pasturage] ; to 

20 the detectives of thieves, [in case of offences] on a highway, or [in 
places] other than pastures. 

272. A village shall pay when [the theft takes place] within its limits, 
or that village to which the trace is carried. If [the theft be commit- 
ted] beyond one ferosa (two miles) [from any village], [the communities 
of] five surrounding villages or even of ten villages [shall pay]. 4 

273. [The king] shall cause to be impaled on a stake Bandigraha 
(sacrilegious house-breakers), likewiso those who steal horses and ele- 
phants and also violent murderers. 5 

274. The tongs [i. e . the forefinger and index] of the hands of 
30 pickpockets and cut-purses should be cut off [for the first offence] ; for 

the second offence, they should be deprived of a hand or a foot. 6 

275. In the case of the theft of inferior, middling and superior 
articles/ the fine shall be according to the value [of the article stolen] , 
In passing sentence, the place, the time, and the ago and the ability [of 
the offender] shall be considered. 

276. To him who knowingly supplies food, place, fire, water, coun- 
sel, appurtenances, and [loans for] expenditure, to 4 a thief r or a mur- 
derer, the fine shall be the highest. 

1 The word is which Apardrka translates as wretched. The Yir. (1. 150, 

40 p. 2) agrees with Vij. 

* Where' the stolen article is not forthcoming, its restoration will be by valuation. 

a See above p. 114, line* 22, 17. * See above p. 143, 1. 17. 

5 See above p. 145, 1. 11. 6 See above p. 142, 1. 32 , 
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277/ The fine for a blow with a weapon, and for causing abortion, 1 
[is] the highest. In the case of the killing of a man or a woman, the 
fine shall be the highest pr the lowest [according to the circumstances 
and character of the offender]. 

278. A woman who is superlatively wicked, who destroys 2 3 * males, 

who breaks reservoirs, shall, if not pregnant, be plunged into the water 
after being tied to a stone. ^ 

279. A woman who poisons [people] or burns [villages or houses], 

or kills her husband, preceptor or children, shall be deprived of her 
ears, hands, nose, and lip§, and be killed by bullocks. 5 10 

280. When [one] is killed by an undetected [person], enquiry as 
to the enmity [o£the deceased] should be made of Jiis sons and rela- 
tions, as also of adulterous women in his house separately. 

281. [It should be enquired] whether [the deceased] was a lover of 
women, wealth, or vritti (allowances); and with whom he wenlf abroad. 

[So also should] enquiry [be] slowly [prosecuted] of people 11 in the 
vicinity of the place of murder. 

282. Those who set fire to a field, 5 a house, a forest, a village, a 

pasture ground, a threshing floor ; and those who carnally know the 
wives of the king, should be burnt in a fire of grass. 6 20 


ADULTERY. 

283. A man should be caught in the very act of adultery ; or while 

holding each other's hairs, or by other signs of excitement, or by the 
admissions of both. 7 • 

284. He who touches the knot of the lower garment, the breasts, 
the upper garment, the thighs, and the hair [of a woman] ; who holds 
conversation with her at an improper place and time ; or who closets 
with her [should bo apprehended]. 

285. A woman [erring after] being forbidden should be fined one 
hundred [pctnas], and a man [under similar circumstances] two hun- 30 

1 Vij. says the punishment here laid down applies to all forcible miscarriages, save 
in the case of a Dasi (a female slave), and a Brahmam, specific punishments having 
been laid down elsewhere for those cases. 

* The reading here adopted by Apararka includes the woman who procures abortion. 

3 Vij. repeats the word* (not pregnant) from the preceding verse, and says 

this punishment is to be inflicted if she is not with child. Apar&rka reads t/fe last 
quarter as *TtPT: meaning she should be banished on the back of a bullock. He 

notices the above reading, which is adopted by Vij., and according to which the above 
translation is made. 

* Such as cowherds and foresters : Vij. 8 With ripe com : Vij. 40 

8 See the corresponding verses in Manu ch. viii., vv. 302—343. 

7 See above p. 152, 1. 36. # 

e 2 
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drecl; where the prohibition [has been laid] on both, their punishment 
is the same as [that] for adultery. 1 

286. [For intercourse with one] of an equal class, the highest fine 
may be imposed ; [with a woman] of a lower class, the middling [fine] ; 
and [with one] of a higher class, death [in the case] of the man, and the 
lopping of ears or other [limbs] in the case of the woman. 2 

287. He who kidnaps a maideqi of the same class shall be fined in 
the highest amercement if the maiden be adorned, 3 and in the lowest, in 
other cases. Death is laid down [for this offence] towards a superior class. 

10 288. In the case of willing maidens of inferior classes, there is no 

offence, but, if otherwise, there will bo a fine. 4 He who defiles [a maiden] 
shall have his hand cut ; and [he shall lose] his life if she be of a higher 
class. 

289. , He who utters a [true] slander against an [unmarried] woman 
shall pay a hundred [panas ] ; but for a false accusation [he shall pay] 
two hundred. For connexion with a beast he shall be made to pay a 
hundred, and the middling fine for connexion with a distressed woman 
or a cow. 5 

290. A man [having intercourse] with an avaruddhd (protected female 
20 slave) and BhujishyA [another's mistress] shall be required to pay a fine 

of fifty panas 9 even though intercourse with them be [in other respects] 
permissible. 6 

291. For forcible connexion with a Dust , 7 * the fine is declared to be 
ten panas \ when several [have a forcible connexion] with an unwilling 
J)dsi 9 the fine for each is twenty-four panas . 

292. A prostitute who has received her wages, shall, if unwilling, be 
made to pay twice as much. Similarly if the man [after payment of 
the wages] be unwilling, ho shall forfeit [his advance]. 

293. If a man have intercourse with a woman in an improper part, 
30 or make water, or void excretion, 0 he shall be fined twenty-fourp&nas ; 

so also he who has connexion with a female devotee . 9 

294. If a man have connexion with an Antya woman, he should be 
branded with an obscene mark, and banished. If a Sridra [act in such 
a manner], he is similarly liable to be branded. But if an Antya have 
connexion with an Arya woman, 10 he shall be put to death. 

1 S^g above p. 149, 1. 34. 9 See abotte p. 150^1. 3. 

* For being given in marriage : Vij. 

* The lowest according to both Vij. and Aparfirka. 

5 See above p. 153, 1. 2. 6 See above p. 152, 1. 2. 

40 9 Female slave or a prostitute : Vi}, 8 Before women : Vij. 

* See above p. 153, 1. 7. 

10 See Mayukha p. 152, 1. 16. See the corresponding verses in Manu ch. viii., 

vv. 352—372 ^ 
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MISCELLANEOUS. 

295. He who either omits or adds anything in writing to the king's 
edicts, or he who allows* an adulterer or a thief to escape, [shall suffer] 
the highest amercement. 1 

296. He who defiles a Brdhmana, a Kshatriya, a Vaisya, or a &iidra 
by feeding him with things not fit to be eaten, shall be [respectively] 
amerced with fine for the highest, the middling, and the lowest Sdhasa 
and half [of the last]. 2 * 

297. He who deals ip false gold [as pure], and ho who sells un- 
clean meat, should be maimed and compelled to pay the fine for the 10 
highest Sdhasa. 5 

298. There jftiall be no offence in any injury caused by means of a 
quadruped, [a log of] wood, [a clod of] earth, a stone, an arm, or a 
yoked beast [if the user or driver thereof] was crying aloud ( Be away.' 4 

299. In the case of a death [caused] by a conveyance, owing to 
the nose-string [of the animals] having given way, or the yoke and 
the like having been brokeil, or [the animals] backing, the owner shall 
not [be deemed to] be at fault. 

300. The master of any animals, whether possessed of teeth or horns, 
who, having the power, still fails to relieve [any one in paiti from it 20 
when attacked], shall be fined in the lowest amercement, and in double 
[that amount] if the sufferer likewise cry out [for help] beforehand. 6 

301. He who charges a gallant as a thief, shall be made to pay five 
hundred [p anas'] as a punishment. For him who taking money [from 
him] lets him go, eight times its amount ordained [as the fine]. 6 

302. Tho king should banish after cutting out his tongue that man 
who imprecates evil against him, who calumniates him, or who. divulges 
his secret counsels. 7 

303. The punishment of him who sells what was on a dead body, 
and likewise of him who strikes his preceptor, and of him who seats 30 
himself in the king’s carriage or throne, is the highest amercement. 8 

304. The punishment of him who puts out both eyes [of another], 
who performs acts forbidden by the king, or who being a Sfidra lives 
as a Br&hmana, shall be eight hundred [pa?ias]. 9 


1 See above p. 154, 1* 20. a See above p. 154, 1. 24. 

3 See abovetp. 154, 1 . 28. # 

4 Vij. says that all that is meant here is that an unwitting agent of injury shall not 

be liable to temporal punishment ; but the agent of the mischief can in no case escape 
the performance of a penance. 

5 See above p. 154, 1 . 33. 6 See above p. 155, 1. 7 40 

7 See above p. 155, 1. 11. 8 See above p. 155, 1. 18. 

9 See above p. 155, 1. 
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$05. An unjust decision should be revised by the king, and the 
sabhyah, (assessors,) together with the person in whose favour it was 
given, should be fined in twice the amount [in dispute.] 1 

306. If a man, though he have justly lost his cause, thinks ‘ I am not 
justly conquered/ and again comes into court, he, when again non- 
suited, shall be made to pay a double fine. 2 

307. What has been obtained through injustice by tho king as 
fine, having devoted it to Varuna, let him give with his own hand 
increased thirty-fold to Br&hmanas. 3 


10 1 See adove p. 155, J. 34. 

3 Sec above p. 156, Ji. 2*1. 


a See above p. 155, 1. 37. 
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PRAYAS'CHITTADHYAYA. 

CHAPTER- [III.]— ON PENANCES. 

IMPURITIES. 

1. A [deceased child] less than two years old, should be interred. 

No water should bo offered. Any other deceased should bo[followed to 
the funeral ground by his kinsmen. 

2. He should be burnt with ordinary fire [by the followers] 

muttering hymns, [metrical as well as prose, and [sacred to] Yama. If 
initiated, he should be burnt like one who keeps the domestic fires, as 
far as possible. 10 

3. Before the seventh or the tenth day, the kinsmen should go to 
a stream, citing the hymn commencing with apa nah koiuchat agliam , 
(away our glaring sin, &c.) and facing the south. 

4. Similarly water should be offered to the deceased mother, father 
and the religious preceptor. To offer water to a deceased friend, 
married [daughter or sister], son of a sister, father-in-law, an<J a sacrifi- 
cial priest, is optional. 

5. [Pronouncing] $lie name and the (joint, [of the deceased]^ [but] 

uttering nothing [else], tho kinsmen, except Brahmacharins and out- 
castes, should [each] offer water-libation once [to the departed]. 20 

6. Men should neither observe impurity on account of the death 
of, nor offer libations of water to such [of their kinsmen] as are here- 
tics ; or have not embraced any of tho [four] orders ; or are thievos 
or females who have murdered their husbands, or prostitutes and the 
like, addicted to drinking ; or have committed suicide. 

7. When [the kinsmen of the deceased] have finished offering liba- 
tions, bathed, emerged [from tho stream], and taken their seats on a 
soft grass plot, [the old] should argue them out of grief, by means of 
narrations of bygone times. 

8. He, who seeks for anything eternal in [this] human life, which 30 
is as feeble as the stem of a plantain-tree, and as [evanescent] as a 
bubble of water, is under a delusion. 

9. What ground* is there for lamenting, if a body, created #ut of 
the five elements by reason of actions performed in a former life, is 
restored to the five elements. 

10. [Even] the earth, the sea, and the gods arc to go to destruc- 
tion. How, then, can the world of mortals, which is [transitory] like 
foam, not go to destruction. 
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il. r As the departed soul is compelled to swallow the phlegm and 
tears cast by his kinsmen, they should not lament, but perform obse- 
quial ceremonies according to their power. 

12 — 13. Having listened to these consoling arguments, they should 
go home, the children walking before. At the door of the house, 
restraining their grief, eating the leaves of Nimba , [12] 

Sipping water, touching fire, water, cow-dung, white mustard-seed, 
and the like, and placing a foot on a stone, they should slowly enter 
the house. [13.] 

10 14. Performance of the obsequial ceremonies, such as entrance into 

the house, is incumbent even upon strangers who have touched a dead 
body. If desirous r of instantaneous purity, they can have it, by per- 
forming ablutions and Pranayama (suppression of breath). 

15. A Brahmach£rin, even after having carried [the corpse of] his 
religious preceptor, parents or family priest, has his sanctity inviolate. 
He should not partake of the food prepared by his impure kinsmen ; 
nor should he live with them. 

16. [The kinsmen of the decoased] should subsist, during impurity, 
on provisions bought, or supplied; and sleep on the ground apart 

20 from each other. For three days they should offer food to the departed 
in the manner prescribed for the performance of Pindayajna (offering 

1 rice-bplls). 

1 7. On the first day, water and milk should be suspended in the 
air, [each] in a [soparate] earthen pot. Ceremonies sacred to the sac- 
rificial and domestic fires should be performed as directed by the Vedas. 

18. Impurity on account of the death [of a kindred] is desired to 
extend either over three or ten days ; and [that bn the death of a 
child] less than two years old [affects] the parents only, even as the 
impurity arising from the birth of a child [affects] the mother alone. 

30 19. Impurity on account of birth affects the parents only. In the 

case of the mother, [however,] such impurity lasts long, until the cessa- 
tion of the flow of blood. Tho day [of the birth of a child] must not be 
looked upon as unholy; for [it is a day on which one of the] forefathers 
is again brought into existence. 

20. When birth or death takes place during [a similar impurity 
already commenced], [the man] will be purified at the end of th'^ 
remaining period of the first impurity. Impurity arising Ibo the mother 
from miscarriage, terminates after the lapse of as many nights as the 
month's [of pregnancy]. 1 

40 1 According to Vij. and Sulapdnl, this rule applies if the miscarriage is before the 

seventh month of pregnancy. w 
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21. That impurity is transitory which attaches to a man on account 

of the death of such of his Sapindas as are killed by their sovereign, 
or a cow, 1 or a Brdhmarja, 2 or as have committed suicide. In the case 
of a [i Sapinda ] gone on a travel [and dying abroad], impurity lasts 
for the remaining portion [of the usual period of ten days]. After 
the full [period], [a twice-born shall be] purified by offering libations 
of water [to the deceased]. f 

22. On account of the birth or death [of a Sapinda ], a Kshatriya 
should observe impurity for twelve days, a Vaisya for fifteen days, a 
Sddra for thirty days; but a Sddra, leading a pious life, for fifteen days. 10 

23. Impurity on account of a ^Sapinda child dying before teething 
is ordained to be momentary ; that on account of a Sapinda child 
dying after teething and before tonsure, one night ; and after tonsure, 
and before Upanyana , three nights ; and in all other cases the impurity 
lasts for ten days. 

24. Impurity lasts for one day on account of the death of an 
unmarried daughter, or an infant child, or a religious preceptor, or a 
pupil, or an Anuchana (the reciter of the Veda with its ahgas ), or 
a maternal uncle, 3 * or a Srotriya .* 

25. Impurity on account of the death of sons other than a legitimate 20 

one of unchaste wives or of the sovereign of the place of residence lasts 
for one day. % 

26. A Brdhmana should in no case follow [the dead body of] a 
twice-born, 5 or of a Sddra ; if he does follow, he becomes pure by bath- 
ing in a stream, touching fire, and swallowing clarified butter. 

27 — 28. Sovereigns are exempt from impurity. Impurity never 
arises from the death of one killed by lightning, or in a battle for the 
sake of Brahmanas and cows, or to a man indispensably needed by 
the sovereign ; [27] 

So also to sacrificers, and the host of the sacrifice as being engaged 30 
in a sacrificial ceremony, to those who give food to travellers, 6 to 
those who have commenced any rites, to Brdhmacharins, to those who 
give in charity, and to those of the fourth order. [28/] 

29. Impurity is momentary [on occasions of a pre-arranged] charity, 
or a marriage ceremony, or a sacrificial ceremony, or a battle, or when 
' one’s country is overwhelmed by a calamity, or himself plunged in a 
great difficulty. 

1 Illustrative of all dangerous animals. 9 Illustrative of all classes and castes. 

8 Vij. makes the word mdtula here illustrative of ail the technical Bandhus. 

4 One who has studied one redaction of a Veda. 40 

0 Other than a Sapinda f Vij. 9 The keepers of Annasatras : Vij. 
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30. Touched by a woman when in her monthly course, or by 
impure persons, a man should bathe, or sip water, reciting the mantras 
(Vedic formulas) sacred to water, and once mustering the Odyatri . 

31. Time, fire, religious ceremonies, earth, wind, mind, knowledge, 
religious austerities, water, repentance, and fasts — all these are causes 
of purity. 

32. Charity is the purifier of dhose who do prohibited actions; 
velocity that of a river ; earth and water those of unclean things, and 
Sannyasa (entrance into the fourth order) tha^t of the twice-born. 

10 33. The recitation of the Veda is the purifier of those who know 

the Vedas ; forgiveness that of the learned ; water that of the body ; 
muttering [of Vedic verses], that of those whose sins r are concealed ; 
and truth that of the mind. 

34. Religions austerities and self-knowledge are the pnrifiers of 
the soul ; knowledge that of the intellect; knowledge of God is deemed 
to be the pre-eminent purifier of the soul. 1 


1 DUTIES UNDER DISTRESS. 

35. Under distressed circumstances, a Brahmana may maintain 
himseli by following the military or the mercantile callings. Having 
20 surmounted [the distress], he should get purified and resume his proper 
occupation. 2 

36 — 39. Fruits, [precious] stones, linen cloth, the soma-plant, a 
human being, sweetrpeat, creepers, sesamum seed, cooked rice, juices, 
salts, curds, milk, clarified butter, water, [36] 

Weapons, liquors, wax, honey, lakshd (sealing-wax), and feusa-grass, 
earth, Judes, flowers, blankets, hair, buttermilk, poisons, land, [37] 
Silken cloth, indigo, salt, flesh, single-hoofed animals, lead, 
vegetables, green medicinal plants, oil-cake, [wild] beasts, and also 
perfumes — [38] 

30 These [a Brahmana] though living by the calling of a Vaisya, shall 
never sell. For religious purposes a man may barter sesamum seed 
for an equal quantity of grain. [39.] 

40 The sale of laksha (sealing-wax), salt or flesh is a ground for 
being outcast, and that of milk, curds, or liquors, degrades the 
class. 5 

1 See the corresponding verses of Manu ch. v., vv. 58 — 110. 

* Vij. says the rule here laid down is general, and permits any man under difficul- 
ties to follow the occupation of a class lower than his own. 

" i. e. A twice-born becomes a Sddra. 
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41. A Br£hmana reduced to want does not incur sin by accepting 
gifts from, or partaking of food prepared by, any man whatsoever ; for 
he resembles 1 * 3 the fire aiid the sun. 

42. Agriculture, manual arts, service, tuition, usury, [letting] 
carriages, [selling grass and fuel fetched from] mountains, winning the 
favour [of the rich], cultivation of marshy land, [asking support 
of] the king, and begging alms, aPo means of livelihood for a man in 
distress. 

43. A man should suffer starvation for three days, and pay than 

rob anybody, except a Brdhmana, of grain. Having so taken it away, 10 

ho should, when asked, honostly confess it. 

§ • 

44. Having made an inquiry as to the conduct, pedigree, character, 

proficiency in the Sastras and tko Vedas, religious austerities and the 
family of such a man, the king should enable him to live bf honest 
means of livelihood.- 


THE DUTIES OF A V ANAPRASTIIA (A HERMIT). 

45. Desirous of leading the life of a hermit, a twice-bom, having 

entrusted his wife to the care of his son, or been followed by her, 
should go to a forest, taking along with him the sacrificial and the 
domestic fires, [and] abstaining from all sexual intercourse. 20 

46. There, allowing hair to grow on his face, head, and other parts 
of his body, and keeping under control his desires and affections, he 
should gratify the fires, the manes, the gods, guests and servants, by 
[grain] not produced in a ploughed field. 

47. There he should accumulate [only such a store of] food as 
would suffice [for him] for a day, a month, six months, or a year. Any 
accumulation [in excess of the above] should be spent in tho month of 
Asvina. 

48. Ho should restrain his passions, batho thrico overy day, abstain 
from accepting gifts, study the Vedas, practise charity, and seek the 30 
welfare of all creatures. 

49. He should use his teeth instead of a mortar [for unhusking edi- 
-blo grains] ; subsist on things ripening in their [due] season ; uso stone 
slabs [for pojmding} ; and use oil extracted from fruits in performing 
[religious rites ordained by] the Srutis and the Smritis and for secular 
purposes. 

1 The resemblance lies in the Br^hmana’s freedom from degradation under the 

above circumstances, and in the fire or the sun not having its lustre diminished by 
the contact of an impure thftig : Vij. 

3 See the corresponding versH in Manu ch. x., vv. 81 — 131. 
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50. He should perpetually observe chandrayanas or Krichchhras j 1 

and should eat once a fortnight, or once a month, or every day after 
sunset. c 

51. At night, with a pure heart, he should sleep on the ground. 
Ho should pass the day, either by walking about, or by now standing, 
now sitting, and now roaming, or by the practice of yoga (meditation). 

52* In the hot season ho should sit in tho midst of sacred fires. 
In the rainy season he should sleep on an [unprotected] piece of 
ground. In the cold season ho should wear wet garments ; or [when 
10 unable to do these], he should perform religious austerities according 
to his power. 

53. Ho should bo equally disposed towards him. 1 who torments him 
with thorns, and towards him who anoints him with sandal-powder, 
by not, manifesting anger or good will respectively. 

54. Or having put tho sacred fires within himself, he should seek 
shelter under a tree, subsist on a measured quantity of food, and beg 
alms at tho dwellings of hermits, enough' to maintain life. 

55. Or fetching eight morsels of food from a village, ho may eat them 
silently ; or subsisting on tho air, may go on travelling towards the 

20 north-east, until his body is destroyed. 2 


DUTIES OF A YATI (AN ASCETIC). 

5G — 57. [After competing tho term] either of a householder, or a 
hermit, performing a sacrifice to Prajapati, wherein tho whole property 
is given away as Dalcshmi (present), and resting tho fires within 
himself, [56] 

And not otherwise, shall he who has studied the Vedas, Jias muttered 
recitations, has begotten sons, has fed [people], and has worshipped 
tho fires, turn his mind towards the emancipation of the soul. [57.] 

58. Indifferent to all beings, composed, carrying three sticks, with 
30 a wooden pot, and keeping no company, he should betake himself to a 

village, only to beg alms. 

59. Keeping his senses under control, unmarked, and paying no 
regard to [the gratification of] the palate, he should in the evening 
beg alms enough to sustain life, in a village destitute of*mendicants. 

60. Pots [proscribed for the use] of an ascetic, should consist of 
earth, bamboo, wood or gourd. These are cleansed by water, and 
scoured with the hair of cows. 

1 For descriptions of th$se, see further on, vv. 313—323 of this chapter. 

* See the corresponding verses in Manu ch. vi., w^l— 31. 
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61. By keeping his senses under restraint, abandoning love and 

hatred, and ceasing to be a source of terror to all creatures, he [i. e. 
his soul] is emancipated. 1 t 

62. An ascetic should especially effect the purification of his heart, 
as that is the means to the attainment of knowledge 1 and freedom from 
obstacles. 2 

03—64. He should meditate on the abodes of embryos in the 
womb, the various consequences of [evil] actions, mental and bodily 
pains, 3 afflictions, decrepitude, deformities ; [63] 

Births among thousands of spocies of animals, and vicissitudes of 10 
fortunes and misfottunes. With his mind concentrat&d and restrained 
[from worldly objects], ho should carefully viow his soul as identical 
with the soul [of the universe] . [64.] • 

65. Asceticism does not consist in wearing its badgos ; for that [i.e. 
the final purpose of asceticism] is attained oven otherwise. [The 
ascetic] should therefore nevdr practise towards other men anything 
which is disagreeable to himself. 

66. Speaking the truth, abstinence from theft and anger, modesty, 
cleanliness, discrimination, equanimity, sobriety, temperance, and self- 

knowledge— these aro doclarcd [to constitute] tlio dutios [of the order]. 20 

• 

67. Souls spring from the Universal soul, in the samo manner as 
sparks do from a red-hot ball of iron. 

68. There the soul performs certain actions consciously, whether 
meritorious or sinful ; others instinctively ; and others still on account 
of previous association. 

69. That Being who is the primary cause, imperishable, the doer 
[of actions], the knower [of everything], tlio essence [of the universe] 
the abode of attributes, independent and etornal, is [yet] said [in 
common parlance] to bo born, whon ho assumes a body. 

70. As he created, at the beginning of the creation, the space, air, 30 
fire, water and earth — each possessing one property over and abovo 
[those possessed by the preceding element] ; so does he assume them, 
when he becomes incarnate. 

71 . Oblations [offered during the performance of sacrifices] gratify 
the sun ; the sun causes rain ; rain produces herbs ; when eaten, the 
herbs, [being successively transformed into] different juices, [ulti- 
mately] acquire seminality. 

1 Relating to the identity of the soul with Brahma : Yij. 

9 In his spiritual meditations : Vij. 

9 See Patanjali’s yoga Sutra^p. 18 ( pdda ii., sutra 3). 
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72. When a carnal union takes place between a man and a woman, 
and when the semen of the one and the uterine blood of the other are 
pure, the universal soul, himself the sixth element, simultaneously grasps 
the five [other] elements. 

73 — 74. Limbs and senses, the mind, vitality, understanding, life, 
happiness, equanimity, discrimination, memory, activity, misery, desire, 
and also egotism, [73] * 

Action, form, colour, voice, hatred, affluence and poverty — all these 
belong to that Universal Spirit without a beginning, by virtue of a cause 
10 existing within himself, whenever ho desires beginning. [74.] 

75. Mixed up with the [five] elements, tho soul remains in the 
condition of a fluid during the first month. In the Second month it 
becomes a slightly hard lump of flesh. In the third month it gets 
limbs and organs of sense. 

76 — 78. Agility, fmo percoptivity, articulation, the sense of hearing, 
strength and other qualities, from tho other ; the sens© of touch, motion, 
tho power of dilating tho limbs, and roughness, from wind; [76] 

Sight, power of digestion, heat, colour, luminosity [from the fire] ; 
[tho sense of] taste, coolness, unctuousness, moisturo and softness, from 
20 the water ; [77] 

Smell, [tho sense of] smelling, weight aild shape, from the earth — all 
« these tho otornal soul obtains during the third month, and then begins 
to movo about. [78.] 

79. If a pregnant lady is not provided with the objects she longs 
for, the foetus contracts defects or deformity, or even dies. Therefore 
her wishos should bo attended to. 

80. In the fourth month, tho limbs of tho foetus acquire steadiness ; 
in tho fifth blood is produced ; in the sixth, strength, colour, nails 
and hair aro produced. 

30 81. In the seventh month it is invested with mind, consciousness, 

arteries, sinews and blood-vessels, and in tho eighth month it is invested 
with skin, flesh and memory. 

82. The principle of vitality, in the eighth month, rapidly shifts 
now to the mother and now to the foetus. Hence a child born in tihe 
eighth month dies. 

8$: In the ninth or tho tenth month, troubled in the narrow cavity 
[of the womb], the foetus is forced out, like an arrow, by violent deli- 
very winds. 

84. The body passes through six transformations, has a coating of 
40 six membranes, and consists of six parts and three hundred and sixty 
bones. * * 
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85. The teeth, together with the bones at their roots, number sixty- 
four. The nails number twenty. The straight bones, in arms and 
legs, are also twenty intnumber. These (nails and straight bones) are 
distributed in four (different) places. 

86. There are sixty bones in fingers, two in the two heels, four in 
ankles, four in arms, and as many in legs. 

87. It should be remarked that tBe knees, the cheeks, the flat thighs, 

the shoulders, the tomples, the palate and the flat buttocks have each 
two bones. • 

88. The secret part has one bone ; the back has forty-five ; the neck 10 
has fifteen ; the parts between the neck and the shoulders have each 
two ; and the chm has one. 

89. There are two bones at the root of tho chin. The forehead, the 
eyes, and the temples have, each, two bones. Tho nose has got one 
called cjhana. The bones in the sides, together with those at the roots 
of the teeth, and those called Arbudas , amount to seventy-two. 

r * 

90. There are two Sanhahas (bones between the forehead and the 

ear). The head has four. The breast has seventeen. This is tho col- 
lection of bones in tho body of a man. • 

91. Odour, colour, taste, touch and sound are called tho objects of 20 
senses. The nose, the oyos, the tongue, the skin, and tho ear arp called 
the organs of senses. 

92. The organs of action, it should bo known, are five, viz., the 
hands, the anus, tho organ of generation, the tongue, and the feet. 
The mind partakes of tho nature of both *[i. e., tho organs of action 
and the organs of perception]. 

93. The navel, energy, the anus, the semen, the uterine blood and 
the temples ; the head, tho shoulders, tho throat, and the breast, are 
the abodes of tho vital principle. 

94 — 95. [So are] tho omentum, tho brain, the lungs, the navel, the 30 
bladder, the liver, the spleen, tho small cavity of tho heart, the kidneys, 
lower belly, tho rectum, [94] 

( The stomach, the heart, the larger intestine near the anus, the organ 
of excretion, the belly, and the intestines in the abdomen : — this is a 
statement at length* [of the seats of vitality]. [95.] 0 

96 — 99. *The pupils of the eyes ; the eye-comers, the orifices of the 
ears, the tragus, the ears, the two temporal bones, the eyebrows, the 
gums, the two lips, the two cavities of the loins, [96] 

The groins, the testicles, the kidneys, the breasts, the epiglottis, 
the buttocks, the shoulders, the fleshy parts of the lower parts ' of the 40 
legs and of the thighs, [97] 
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([The following] parts of this body [viz.] the palate, the belly, the 
lower belly, the head, the chin, the glands on the neck, the depressed 
parts of the body, [98] c 

The four eyes and ears [together], the feet, the hands, and the 
heart j and the nine orifices : — these are the seats of the vital prin- 
ciple. [99.] 

100. There are seven hundred Veins, nine hundred sinews, two 
hundred arteries, and five hundred muscles. 

101 . The tubular vessels in tho body, called variously veins, arteries, 
10 are known to be two millions nine hundred thousand nine hundred 

and fifty-six. 

102. There are three hundred thousand of hairs in the beards of 
men. In the human body there are one hundred and seven vital parts, 
and two hundred joints. 

103. Tho hair on the body, together with tho passages of perspira- 
tion, amount to five hundred and forty-six millions, seven hundred 
and fifty thousand. 

104. These are counted by the separated atoms of wind. Whoever 
knows the above economy [of tho body] is tho head [of learned men] . 

20 105 — 106. Tho human body, it should bo known, contains nino 

scotticefyls of juices, [and] ton of water. There are, it is said, in the 
human body only seven scotticcfuls of excrement, eight of blood, [105] 

So six of phlegm, five of bile, and four of urine, three of the flesh- 
oil, two of the flesh-juice, and one of the marrow of the bones. Tho 
head contains half a scotticeful of marrow [106]. 

107. The essence of phlegm and semen are contained in the same 
quantity. Tho human body thus described is transitory. He is great, 
who uses it as a means to the attainment of tho final emancipation 
of the soul. 

30 108 — 109. Prom the heart rise seventy-two thousand tubular organs, 

some called benign and others unbenign. In the midst of these tubular 
organs, there is a disk, resplendent like the moon [108], 

In the midst of which is seated the soul, like a steady light. Man 
should know him. By knowing the soul, man will, certainly, never 
be born again in this world. [109.] v 

110. He who wishes to obtain a knowledge of the yoga [system of 
philosophy], should master the Aranyaka which I received from the 
sun, and the science of yoga taught by me. 

111. A man should meditate upon the soul, seated in the heart like a 
40 light, after having withdrawn his mind, intellect* memory and senses 

from all other objects. 
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112. If one were to chant verses from the Sdma-Veda, conformably 
to the prescribed rules, regularly and attentively, he would attain, by 
this practice, knowledge of the grand Brahma . 

113 — 114. Aparantaka , Ullopya , Madraka , Prakari , Auvenaka, 
Sarobindu , and uttara , [113] 

Riggatha , Panilca, Dakshavihita, Brahmagitiha — these songs are 
called mokshas (final emancipators), because their study is a means to 
[the final emancipation of tho soul.] [114.] 

115. He who is verged in f the principles of playing on a lyre, who 
thoroughly understands the Srutis and the Jatis in music ; or is versed 10 
in Talas (keeping time) — these easily obtain the road to the final eman- 
cipation. 

116. If a man versed in music does not obtain the highest object 
of human desire, and in spite of liis concentration, ho becomes a fol- 
lower of Siva [after death], and delights in his company. 

117. “ It has been said that tho soul is without a beginning, that 
it gets a beginning by [the acceptance of] a body ; that the whole uni- 
verse has sprung from the soul ; and that the soul owes her beginning 
to the universe. 

118. We are at a loss,” [said tho sages to Ydjnavalkya, j “ to under- 20 
stand this. Tell us whence came this universe, with its gods, demons % 
and men ; and how was tho soul created.” 

119 — 120. The being who, in this world, is cognizable on throwing 
away the cloud of delusion as possessed of a thousand hands, a thousand 
feet and a thousand eyes, resplendent liko tho sun, and with one 
thousand [heads], [119] 

Is the universal soul. Ho is [the presiding deity of] sacrifices ; is 
all-pervading ; is the creator ; is the Viraja ; and under the form of food, 
becomes the sacrifice himself. [120.] 

121 — 122. The juice, into which the things offered as oblations to 30 
gods, are transformed, after having gratified the gods, and conferred 
upon the sacrificer his desired object, [121] 

Is carried by the wind to the moon, and thence by the solar rays to 
tho regions of the sun, which are identical with tho Rich, Yajush and 
Sfiman [Yedas], [122] 

123. The sun, from his own regions, sends down excellent nectar^ 
which is the source of the existence of all things, organic and inorganic. 

124. Tiiis food is offered in sacrifices, [which produce] food, [which 

food again is offered in] sacrifices* Thus revolves this unbeginning 
and endless wheel. 40 

125. The soul is without a beginning. The individual soul has no 
beginning. The association of that soul [with the body] is the result 
of delusion, desires, hatred and x actions. 
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12 6. The four classes sprang respectively from the mouth, arms, 
thighs and feet [respectively] of that Being who pervades thousands 
upon thousands of bodies, who is the Prime Lcird, and of whom I have 
[already] spoken to you. 

127 — 128. The earth sprang from his feet; the heaven from his 
head ; the vital winds from his nose ; the quarters from his ears ; the 
wind from his touch; the fire from his mouth ; [127] 

The moon from his mind ; the sun from his eye ; the sky and the 
rest [of the universo], together with its moveable and immoveable 

10 objects, from his hip. [128.] 

129. “ Oh philosopher, if this be the case, how does the universal soul 
take birth among inferior animals; Almighty [as ho is], how does he 
entertain low desires. 

130. Endowed as ho is with senses, how does he not retain the 
knowledge of former existences. Pervading all things, as ho does, how 
does he not know what all creatures feel” [asked the sages]. 

131. It is in consequence of the sins proceeding from the actions of 
the mind, the speech and the body, that the soul comes into existence 
as an Antya (a low caste-man), or a bird, or an immoveable object; and 

20 takes birth among hundreds of species of animals. 

132. 4 As there exist in tho bodies of animals innumerable desires and 
affections ; so there exist animals, among all species, with various forms. 

133. Tho consequences of certain actions are brought about after the 
death of the doer; of certain actions, here (while tho doer is alive) ; and 
of certain actions, both here and hereafter. Here the nature [of actions 
performed] is the cause [of those results]. 

134. He who thinks of taking away tho wealth of others ; ho who 
contemplates evil to others ; and he who ever believes illusions to bo 
realities ; — these are born among low castes. 

30 135. A liar, a slanderous man, and he who speaks harshly — these 

are born among quadrupeds and birds. 

136. He, who is addicted to stealing; who keeps illegal intercourse 
with the wives of others ; who kills animals in a manner other than 
prescribed ; — these come into existence as immoveable objects. 

13 % He who, having the quality of goodness predominant in hir- * 
is possessed of self-knowledge, and purity, preserves his mind trai 
quil, practises religious austerities, holds his passions under control, 
performs his religious duties, and is versed in the Vedas, is born among 
celestial beings. 

40 188. Ho who, having the quality of passion ^predominant in him, 

takes delight in reproachable actions, is prone to distraction, is always 
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dabbling in various matters, and is a sensualist ; such a man [when 
dead] is born among men. 

139. He, who, having the quality of ignorance predominant in him, 
too much indulges in sleep, does cruel actions, is avaricious, is an 
atheist, lives by begging, is imprudent, [and] inconsistent in his actions : 

— such a man is born among animals. 

140. Thus influenced by passion and ignorance, roving here and 
there, and harassed by troublesome passions, the soul comes into 
worldly existence. 

141. The individual soul, with its imperfect senses, is incapable of 10 
knowledge, even as a dusty mirror is incapable of reflecting the face. 

142. Recollection [of a past life] is not to bo found in an individual 
soul with its senses made imperfect, 1 in tho same manner as sweetness 
is not to be found in a raw bitter cucumber, though such sweetness 
exists in that fruit. 

143. A man feels, within his own person, what all other boings feel. 

On tho other hand, a sage, freed from the influence of egotism, feels 
what all other beings feel, by means of his identification with the 
Universal soul. 

144. The soul, single as it is, seems divided, in the same manner as 20 
the sky, one as it is, seems divided in reference to pots and other 
things, or as the sun [when reflected] in [different] reservoirs of water* 

145. The spirit, the sky, wind, fire, water, and the earth are called 
Dhatus (the ultimate constituents of all bodies). These [/. e.> the five 
last] are sonsible elements ; and the spirit is a spiritual element. Prom 
[a combination of] these proceed all tho moveable and immoveable 
objects. 

146 — 148. Just as a potter creates an earthen jar by use of the earth, 
the stick and the wheel ; or as a house-builder builds a house by means 
of grass, the oarth and wood ; [146] 30 

Or as a goldsmith makes an ornament by simply using gold ; or as 
a silk-worm makes a cocoon by means of his own saliva ; [147] 

So does the [Universal] soul combine tho five elements with the 
senses, and produce himself in the form of different existences. [148.] 

149 — 151. The soul is a reality, just as the elements are; or else 
who could have perceived by one organ of sense such as touch a thing, 
apprehended by another such as sight ; [149] 

Who could have recognized a voice, once heard, upon hearing it 
again ; who could have have had recollection of past things ; what could 
have caused a dream ; [150] 40 


1 By anger and the like : Vij. 
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Who, defining himself by his extraction, beauty, age, character, 
acquirements and the like, could run after the objects of the senses such 
as sound and the like, by means of act$, mind $nd speech. [151.] 

152 — 153. The soul, sunk in ignorance, entertains a doubt whether 
actions are productive of results or not ; deems himself perfect, though 
far from perfection ; [152] 

Believes under a delusion that wives, sons and ministers are his and 
he theirs ; and with regard to objects, beneficial or otherwise, entertains 
incorrect notions. [153.] 

10 184.' [That soul] which cannot discriminate, between itself, its own 

essential nature, and its accidental condition, attempts to fast till 
death, leap into a fire, or plunge into water. 

155. Thus acting, devoid of self-restraint, and going after improper 
ends, the soul is imprisoned [in a mortal body] by his actions, hatred, 
delusion and desires. 

156 — 159. Assiduous attcndanco upon his religious preceptor ; medi- 
tations on the meaning of the Vedas and the Sastras; performance of 
the religious rites prescribed by them ; association with tho righteous ; 
gentle language; [ 156 ] 

20 Abstaining from looking at and touching women ; feeling for all 
creatures in the same manner in which he would feel for himself ; aban- 
doning his family ; putting on worn-out red garments ; [157] 

' Restraining tho senses from their respective objects ; shunning 
slumber and laziness ; forming a correct judgment of the [weakness of 
the] body ; bewaring of every transgression in all his movements ; [158] 

Freedom from ignorance "and passion ; purity of the heart ; indiffer- 
ence; tranquillity of the mind — purified by these means and with the 
quality of goodnoss predominant in him, a man becomes exempt from 
death [159]. 1 

30 160. Tho union [of the Individual with tho Universal soul] is 

brought about by remembrance of tho Universal soul, solf- meditation, 
by means of the quality o t mttca (goodness), by tho destruction of all 
motives of actions [as tho seeds of mortal existences], and by associa- 
tion with tho righteous. 

161. When, at the time of tho dissolution of his body, the mind is, 

with duo calmness, fixed on God, and the heart is freed from tho cloud 
of ignorance, tho recollections of all previous existences are revived in 
him. # c 

162. The soul animates bodies of various forms in virtue of its 

40 actions, even as an actor, when acting various parts, paints his body 

with various colours. 


1 And birth, adds Vij. 
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163. Deformities, such as destitution of a limb, seen in some clnldfefl 
ffrom their birth, are due to the time [of their birth], their actions [in 
1 former lives], defects ii^ the seed, and in the mother. 

164. The soul never becomes free until it is clogged with egotigm, 
the mind, repeated births, consequences of actions, and the body. 

165. As lights which subsist on tho wick, the stand and the oil are 
[sometimes simultaneously and prematurely] extinguished, so are 
human lives. 1 

166. The individual soul, who is seated in tho heart like a steady 
light, has innumerable rays ; some white, some dark, some variegated, 1 0 
some reddish, and some purple. 

167. Of thesh rays one running upwards, passes through the solar 
sphere, and rises higher than tho regions of Brahma. By its means 
the soul obtains final beatitude. 

» 

168. Tho individual soul attains resplendent divine bodies, along 
with their habitations, by means of a hundred of these rays, which 
also extend upwards. 

169. There are other rays of different colours and gentle splendour, 
extending downwards, through which the soul is compelled to be born 

in this world, in order to enjoy the fruits of his actions. • 20 

170 — 173. The Vedas, tho Sustras, self-knowledge, birth and death, 
affections, movements to and fro, truth and falsehood, [170] 

Tho attainment of desired objects, happiness and misery, good and 
bad actions, effects from portents, verified prophetic declarations, and 
the conjunctions of planets, [171] 

Movements of the planets and the stars, the waking and the 
dreaming states of tho man, the sky, the air, fire, water, the earth and 
darkness, [172] 

Tho revolution [of cycles] such as mcinvantaraft , the yugas , the results 
of charms, and [of the applications of] particular herbs — from all these, 30 
know that the sou^ exists, and is the cause of tho universe. [173] 

174—176. Self-consciousness, memory, intellect, hatred, perception, 
pleasure, courage, perception [of one thing] by tho different senses, 
desires, the animate state of the body, life, [174] 

Heaven, dreams, activity of the organs of sense, activity of tho mind, 
winking of the eyes, the efforts of consciousness, and the combination 
with the five elements ; — [175] ^ 

All these are indications of the prime spirit ; and therefore there 
does exist a soul apart from tho body such as pervades and rules ever y- 
thing. [176.] 40 

1 Vij. explains this by saying that bodies, like everything else, are subject to dissolu- 
tion from causes certain, ds well as accidental. 
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177—178. The organs of perception, together with their respective N 
. objects, the mind and the organs of action, self-consciousness, intellect, 
the five elements beginning with the earth, [17 ( 7] 

And the primary germ of nature — these constitute this Jcshetra 
(body), and the soul hereof is called hshetrajna. That soul pervades 
all things, and is both existent and non-existent. [178.] 

179. From the prime germ of nature, sprang the intellect; fron) 
the intellect, self-consciousness ; from self-consciousness, the five 
subtler elements, [and the five grosser elements,] each of which has 

10 one jproperty more than that which precedes h. 

180. Sound, tangibility, colour, flavour, and odour are the five pro- 
perties [of tho grosser elements]. Each of these will be absorbed [in 
the end] in that from which it sprang. 

181. I have already described to you how the soul, all-powerful as 
he is, creates himself, in consequence of the three kinds of actions. 

182. The qualities of goodness, passion and ignorance belong to 
the same Almighty Being, who rolls like a wheel, under the influence 
of passion and ignorance. 

183. The same Most Pre-eminent Being, who has no beginning and 
20 who has a beginning, appears under various forms, and is then said 

to be one whose real nature is to be known by means of the aforesaid 
marks and by the organs of sense. 

184. The space between the path of tho Immortals and the sage 
Agasti, constitutes tho path of the Manes. Those Agmliotrms , who 
are desirous of heaven, go to it by that path. 

185. Those who /ire sincerely devoted to charitable actions, those 
who are possessed of the eight qualities, and those who are devoted to 
the observance of truth also [go] by the same path [to heaven] . 

186. There live eighty thousand sages leading the life of house- 
30 holders, who are subject to continued existence, who aro the source 

[of the system of religion], and who promulgate it [at each beginning 
of the creation]. 

i 

187. In the world of the Immortals, in the space between the 
sphere of tho Seven Sages and the path of the Elephant of the quar- 
ters, there live as many sages unconcerned with all pursuits. 

Y88. In virtue of their religious austerities^ perpetual celibacy, 
freedom from all improper intercourse and their intellectual pursuits, 
they continue to reside there until the final annihilation of the universe. 

189. From these [two sets of sages] proceeded the Vedas, the 
40 Purfnas, the philosophical Upanishads, metrical writings, the Stitras, 
the commentaries, and all other writings which may be existing. 
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190 . Kecitation of the Vedas, sacrifices, perpetual celibacy, reli- 
gious austerities, self-restraint, piety, fasts, independence ; — these are 
the sources of the knowledge of the soul. 

191 . Certainly, the knowledge of that soul should be sought a fter in 
all the dramas (orders). The twice-born should hear [its nature 
expounded by the Upanishads], should meditate [over it], and [finally] 
have a perception of it. 

192. Those twice-borns who, possessed of pre-eminent piety, betake 
themselves to the forest, and [there] meditate upon truth, know it. 

1 93. [Having thus known the soul] they are successively transformed 10 
into fire, the day, the bright fortnight, the summer solstice, the world 

of the Immortal^ tho sun, and lightning. 

194. Then the Great Spiritual Being comes forth to receive them, 
and makes them inhabitants of the world of Brahma. After 4his they 
are no longer subject to be born in this world. 

195 — 19G. Those men, who have attained the heaven by means of 
sacrifices, religious austerities, [and] charities, successively become 
transformed into mists, nights, dark fortnights, the winter solstice, 
[195] 

The region of the manes, the moon, air, showers, water, ellrth ; and 20 
are again subjected to mundane existence. 1 [19G.] 

197. He, who, having reason, does not understand those twefways,- 
becomes a serpent, a butterfly, an insect, or a worm. 

198 — 200. With tho feet, with their soles turned upwards and placed 
on his thighs, the right hand with its palm turned upwards and placed 
on the left, tho face a little lifted up, and breast stiffly held [198], 

With the eyes closed, the mind calm, preventing contact between 
tho upper and tho lower rows of teeth, with [tho tip of] the tonguo 
placed steadily on the palate, the mouth shut, without moving, [199] 

Having restrained the senses, seated neither very high nor very low, 30 
a man should perform Vrdndydma (suppression of breath) twice or 
thrice [200]. 

201. Having done this, he should meditate on that Almighty 
Being who is seated in the heart like a light, and reflect on tho soul 
by performing dhdranci (suppression of breath for the period of three 
Prunayamas). 

202 — 203. f Capability of becoming invisible, remembrance [of things 
seen in a former life], amiableness, perception [of distant objects], 
capacity of hearing [sounds produced at a great distance], capacity 
of leaving one's own body and entering into that of another, [202] 40 


1 See Bhagavadglta, ch, viii., 23 — 25. 


Of obtaining higher existence : Vij. 
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Capacity of creating objects at pleasure — these are signs of the 
attainment of Yoga . When a man dies after becoming accomplished 
in Yoga , he becomes entitled to immortality [2,03] . 

204. Ora man can obtain the highest object of human existence, by 
studying the Vedas, abstaining from all prohibited actions, dwelling in 
a forest, subsisting on unsolicited alms, and by feeding temperately. 

205. Even a householder, who «;has acquired his fortune honestly, 
who diligently pursues the knowledge [of the Highest Principle], who is 
hospitable to guests, who worships his departed ancestors periodically, 

10 and who speaks the truth, can obtain the final emancipation. 1 

206. Great sinners come into existence in this world, after they have 
undergone [confinements into] frightful hells due to their great sins. 

207. There is no doubt that the slayer of a Brahmana comes into 
existence, as a* deer, a dog, a hog, and a camel ; and that a drunkard is 
born as an ass, a Pulliam (chdnddla of the lowest tribe), or a Vena 
(one of a certain mixed caste). 

208. A robber of gold comes into existence as a worm, an insect, 
and a butterfly ; and one who violates the bed of his religious preceptor, 
comes into existence successively as grass, a bush, and a creeper. 

20 209. One who slays a Brahmana shall become consumptive. A 

drunkard shall have discoloured teeth. One who steals gold shall have 
ugly i\riils. One who violates the bed of his religious preceptor shall 
have diseased skin. 

210. He who lives with any of these sinners, shall contract the 

poculiar defects of the sinner [associated with]. One who steals cooked 
food shall suffer from indigestion. lie who steals books shall become 
dumb. • 

211. He who adulterates corn shall have redundant limbs. A 
slanderer shall have a stinking nose. One who steals oil shall become a 

30 worm called Tail apd yin ; one who falsely accuses [the good] shall have 
a stinking mouth. 

212. By seducing the wife of another, and by robbing a Brdhmana 
of his wealth, a man shall become a Brahmanical fiend and live in a 
forest, or in a region destitute of water. 

313. He who steals another's jewels, shall become an animal of a 
low order. He who steals vegetables, consisting chiefly of leaves, 
shalfcbecome a peaovdr. Ho who steals fragrant substances^ shall becomo 
a musk-rat. 

214 — 215. The stealer of corn shall become a mouse; that of a 

40 vehicle, a camel ; that of fruits, a monkey ; that of water, a duck ; that of 
milk, a crow; that of articles of household use, a wasp ; [214] 

1 Compare Manu ch, vi., vv. 33 — 9 G, and ch. xii., vv. 1 — 104, and 118—125. 
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That of honey [shall become] a firefly ; that of meat, a swan ; that 
of a cow, a lizard ; that of fire, a crane ; that of cloth, one affected with 
• white leprosy ; that of a juice, a dog ; and that of salt, a chiriu (an insect 
that cries aloud). [215.] 

216. This has been stated by me in respect of theft only as illustra- 
tions. Just as there are [various] kinds of objects [stolon], so there 
aro [various] kinds of animals. 1 % 

217. Having suffered the duo consequences of their actions, and then 
having passed through the existences of lower animals, [the sinners] are 
then born as the most degraded of mankind, having defects and plunged 10 
in wretchedness. 

218. Afterwafds freed from all sins, they are born in high families, 

where they enjoy pleasures, and become accomplished in arts and 
sciences, and possessed of wealth. * 

219. By omitting to do that which is ordained, by doing that 

which is prohibited, and by leaving the senses unrestrained, man incurs 
his fall. • 

220. Therefore ho should hero perform penance for the sake of 

purity. By this means, his conscience as well as the people become 
satisfied. * 20 

221 — 224. Those men who do not perform expiatory acts, who take 
delight in sinful actions, and are destitute of repentance, go to har- 
rowing frightful hells, [viz.,] [221] 

Tdmisra (the hell of deep gloom), Lohamuku (the hell full of piercing 
iron pikes), Mahdniraya (tho great hell), fyalmali (the hell where sin- 
ners are tormented with tho thorns of silk-cotton trees), liauvaua (the 
dreadful hell), Kudmala , Puii-mriitika (the hell Tfull of bad-smelling 
dust), Kdicisutralm [222] 

Saiighata (the hell full of mucus), Lohitoda (tho hell full of blood), 
Savisha (the hell full of poison), Sampraidpana (the hell full of pierc- 80 
ing rocks), Malianamhi (tho great infernal region), Kahola (tho hell 
full of venomous snakes), Sanjtvana , Mahdpatlia , [223] 

Av'icM, Andhatamisra (the hell full of dark gloom), Kumhhipalca 
(the hell where sinners aro baked like earthen vessels), Asipatravana 
the hell full of naked swords), and Tdpana (the hell full of scorching 
-heat). [224.] 

225. Degraded men, who labouring under the consequences of the 
primary and the secondary sins, do not perform expiatory rites, go 
to [these hells]. 


1 The meaning is that according to the nature of the object stolen, the thief is born 40 
in different orders of beings. 
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226 . The sin which a man happens to commit through ignorance 
can be destroyed by means of expiatory acts. The man* who commits 
sins knowingly, is [by expiation] allowed only to mix with the people 
in virtue of certain texts. 

227. The slayer of a Br&hmana, a drunkard, a thief, and also he 
who violates the bed of his religious preceptor ; — these are [said to be] 
great sinners. So is ho who lives with them. 

228. Talking very disrespectfully of one’s own religious precep- 
tors, blaspheming the Vedas, murdering a friend, and forgetting that 

10 which one has once learned — these are to bo known as [sins] tanta- 
mount to the slaying of a Brahmana. 

0 . 

229. Eating forbidden things, fraud, lying for a [temporal] advan- 
tage, kissing the mouth of a menstruous female ; — these are equivalent 
to drinking intoxicating liquors. 

230. Unlawful appropriation of a horse, a jewel, a man, a woman, 
land, a cow, a deposit — all these are equivalent to stealing gold. 

231- [Illicit intercourse] with friends’ wives, respectable maidens, 
one’s own sisters, low-caste females, females of the samo Gotra (family) 
and daughters-in-law ; — [those are] said to be equivalent to violating 
20 tl|e bed of one’s own religious preceptor. 

232^233. He who keeps illicit intercourse with the sister of his 
father, the sister of his mother, the wife of his mother’s brother, 
his daughter-in-law, his step-mother, his sister, the daughter of his 
family priest, [232] 

The wife of his preceptor, or his own daughter, is [like] the violator 
of his roligious preceptor’s bed. In spite of the willingness on the part 
of these women, his organ of generation should bo cut off*, and he 
should be beheaded [233] . 

234 — 242. Killing a cow, non-initiation with tho Veda at proper 
30 time, theft, non-repayment of debts, omission to keep tho sacred fires, 
sale of forbidden articles, the marriage of a younger brother before 
tho elder, [234] 

' Learning the Vedas from a paid tutor, teaching the Vedas for pay- 
ment, adultery, tho non-marriage of the elder brother while the 
younger brother is married, usury, making salt, [1$5] 

Killing a woman, or a Sudra, or a Vaisya, or a Kshatriya, subsisting 
on condemned wealth, disbelief in the existence of God, violation 
of celibacy [by a student], as well as selling one’s own sons,* [286] 

Theft of corn, lead, beasts, sacrificing for those who are not entitled 
40 to perform a sacrifice, abandoning the father or the mother or sons, 
selling a tank or a garden, [237] 
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Polluting a virgin, sacrificing for one who is married before his elder 
brother, giving one’s daughter in marriage to the younger before the 
elder brother is married, fraud, violating the vows, [238] 

An act [viz., cooking food] for one’s self, intercourse with one’s 
own wife addicted to drinking, giving up the study of the Vedas and 
the worship' of the sacred fires, abandoning one’s own sons and 
kinsmen, [239] % 

Cutting down trees 1 for fuel, subsisting by subjecting one’s wife to 
prostitution or by butchery or by using herbs as charms, manufactur- 
’ ing instruments intended to kill animals, addiction to vices, selling 10 
one’s self, [240] 

Serving a Si^dra, friendship with a sordid fellow, serving a man 
sprung from degraded parents, living outside [any of the four] orders, 
fattening on food charitably supplied by others, [241] 

Studying the treatises composed by atheists, superintendence over 
mines, selling one’s own wife ; — every one of these is a secondary 
sin. [242.] 

243. The slayer of a Brahmana is purified by carrying the human 

skull 2 as a flag, subsisting on alms, proclaiming his guilt, and by mo- 
deration in eating for twelve years. m 20 

244. Or ho can attain purity by saving one Brahmana or twelve 
cows, or by [partaking in] the ablution-ceremony at tho ond of the horse 
sacrifice. 

245. He, who has killed a Brahmana, can become purified by reliev- 

ing a Brahmana or a cow seen on the road, as affected with a chronic 
and troublesome disease. * 

246. Or he becomes purified by recovering the stolen property of a 
Brahmana, or by being killed or wounded by weapons, though not to 
death, in that attempt. 

247. Or for the sake of purity, ho may make a sacrifice of [every 30 
part of] his body, beginning with tho hair and ending with tho marrow ; 
citing in order the hymn [beginning with] Lomabhyali sv&lia and others 
that immediately follow. 

248. Or ho can become purified by dying in the midst of a battle, 
after being hit at [by arrows, &c.]j or tormented with wounds, although 
not actually killed. 

249. Or be can become purified, if he lives in a forest, practising 

temperance with regard to eating, and there thrico reads in low voice 
the texts of the Vedas ; or if he travels round the river Sarasvati and 
every branch of it, living abstemiously during the travel. 40 


h 2 


1 A green tree is not to be cut simply for firewood : Vij. 

9 On the top of a stick : Vij. 
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250. Or lie can attain purity by conferring, as a charity, a sufficient 
sum of money, on a deserving Brahmana. The receiver of such a gift 
should, for the sake of his own purification, ( offer a sacrifice to god 
Vaisvfinara. 

251. He, who has killed a Kshatriya or a Vaisya engaged in a 
sacrificial ceremony, should perform those expiatory acts which are 
prescribed for the slayer of a Brahmana. He, who has destroyed an 
embryo, ought to perform penance according to the caste [of the 
embryo]. The slayer of a woman in her courses should perform penance 

10 in a similar manner. f 

252. A man ought to perform penance, even for a murder unsuc- 
cessfully attempted. The penance for [murdering] 5, Br&hmana per- 
forming sacrifice is double [of that ordained for the murder of a Br&h- 

mana generally]. 1 

•» 

DRINKING. 

253. The drunkard attains purity by death, caused by drinking 
red-hot wine, water, clarified butter, urine of a cow, or milk. 

254. Clad in clothes made of hair, and wearing matted hair, a 
drunkard may perform that penance which is ordained in the case of 

20 the murder of a Bralnnana ; or for three years, he may subsist, at 
night, on oil-cake or fragments of grain. 

255. " Having drunk, through ignorance, wine, semen, excrements 
or urine, a man of any of the three orders of the twice-born, ought 
again to undergo the ceremonies. 

256. A Brahmana female who drinks liquor, shall not go to that 
celestial region of her husband ; but she will bo born again as a bitch, a 
female vulture, ora sow. 2 

THEFT OF GOLD. 

257. A Br&hmana, who has stolen gold, should confess his crime to 

30 the king and offer him a club. When beaten [with the club] or dis- 
charged by the king, he will bo purified. 

258. He may be purified without confessing [his crime] to the king 
by performing the penance ordained for a drunkard, or distributing in 
charity as much gold as will weigh against himself, or will satisfy a 
Bruhmana. 3 


VIOLATION OF THE PRECEPTOR'S BED. 

259. He, who has violated the bed of his religious preceptor, should 
[for the sake of purification] lie on a hot bed made of iron, *with the 

1 Comp. Manu ch. xi., w. 72—87. a Compare Manu ch. xi., vv. 90-98. 

40 a Comp. Manu eb. xi„ vv. 98—102. 



267 


• • 

iron image of a woman \ or should sever his testicles, take them in 
hand, and cast his body in the south-west ; 

260. Or for three ye&rs should practise Krichchhras sacred to god 
Prajdpati ; or for three months should practise clidndrayanas , and read 
the texts of the Vedas. 1 


PENANCE FOR INTERCOURSE WITH A SINNER. 

261. If ono were to liyo with [any of] these [sinners] for one year, 

he would become like them. One may marry a daughtor of [any one 
of] theso sinners, only when sho has observed fasts [for purification], 
and is destitute §f anything [derived from her parents]. 10 

262. Having killed any AvaJcrishta (one of low birth), a man should 
practise Ghdndrdyana. Even a Sddra will thus be purified.in time, 
unauthorised as lie is [to perform penances by sacred rites]. 2 


SECONDARY SINS. 

263 — 264. The killer of a cow shall bo purified ; if he liveg, for one 
month, on the five products of the cow, abstains from sexual inter- 
course, sleeps in a cow-pen, follows a cow, and [at the end of the 
month] gives a cow (in charity) ; [2G3] 

Or if ho diligently practises a Krichchlira, or an Atilcrichelihra ; or 
having fasted three days gives ton cows and one bull in charity. [264.] 20 

265. Purification from secondary sins is attainable in this manner, 
or by means of a Oh undr ay ana , or by living on wafer for one month, or 
by a par aka, (fasting for 12 days). 

2G6. In the case of the murder of a Kshatriya, tho [guilty] man 
should give [in charity] ono thousand cows and ono bull ; or should 
perform penance, as ordained in tho case of the murder of a Brdh- 
mana, for three years. 

- 267. The slayer of a Vaisya should perform such a penance for one 
year, or give one hundred cows. The slayer of a Sddra should per- 
form such a penance for six months, or give ton cows. 30 

268. Having killed misbehaving women belonging to the Brahmana, 
Vaisya, Kshatriya 8r Sddra classes, a man should, for the sak^ of 
purification, give [in charity] a loather bag, a cow, a goat, or a sheep 
respectively. 

269. Having killed a woman not greatly misbehaving, a man should 
perform penance as prescribed in the case of the murder of a Sddra. 

1 Comp. Manu. ch xi., vv. 102—106. a Comp. Manu ch. xi., vv. 179 — 189. 
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Having killed one thousand animals [of inferior kind], having bones, or 
as many boneless animals as would fill a cart, a man should perform 
similar penance. c 

270. Having killed a cat, a lizard, an ichneumon, a frog, or a bird, 
a man should live for three days on milk, or perform one-fourth of the 
[Prdjdpatya] krichchhra penance. 

271. In the case of the slaying of an elephant, five blue bulls 
should be given in charity. In the case of the slaying of a parrot, a 
calf, two years old, should be given. In the case of the slaying of an 

10 ass, a goat, or a sheep, one bull should be given. In the case of the 
slaying of a Krauncha , a calf three years old should bo given. 

272. Having killed a flamingo, a vulture, a monkey, a tiger, an 
aquatic bird, a land-bird, a peacock, or a cock, a man should give one 
cow. Having killed a herbivorous creature, a man should give a calf. 

273. In the case of the killing of snakes, an iron stick should be 
given ; of an ounuch, tin and lead should bo given ; of a wild boar, a 
jar filled with clarified butter ; of a camel, Cluuja fruits ; and of a horse, 
a [piece of] cloth. 

274. In the caso of the killing of a Tittira bird, one Drona 
20 [measure] of sesamum seed should be given; and of animals such as 

elephants, he may perform a Krichchhra penance for each [animal 
killed], if unable to give the [proper] gifts. 

275. In the caso of the killing of a creature found in fruits, flowers, 
food and juices, the guilty person should eat clarified butter. In the 
case of the killing of [the lowest species of] animals with bones, some- 
thing of small value should bo given in charity. In the case of the 
killing of boneless animals, Pranaydma (suppression of breath) [will 
suffice as a purificatory means], 

276. If a man has cut a tree, a thicket, a creeper or a shrub, he 
30 should mutter a hundred JUchs (lines of the Vedas). If a man is guilty 

of having wantonly cut a medicinal plant, he should one day sub- 
sist on milk, and follow a cow. 

277. Bitten by a prostitute, a monkey, an ass, a dog, a camel or 
other beasts, or a crow, a man should perform Prdnayama , standing 
in water, and eat clarified butter, before he can be purified. 

278. With the hymn [beginning with] Yanmecfya retail (my semen 
which today, &c%) a man should consecrate his semen t fallen [at a 
time other than that of a sexual intercourse]; and by means of his ring- 
finger, should touch the space between his breasts and the space 

40 between his eye-brows. 

279. Having seen one’s own reflexion in water, [a man] should 
mutter repeatedly this hymn [beginning with] Mayitejah (in me light. 
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&c.) Having seen an unclean thing, having committed indiscretion, 
or having told a lie, [a man should mutter repeatedly] the sdvitrt 1 
hymn. • 

280. A celibate twice-born student by cohabiting with a woman, 
becomes guilty of incontinence. He will be purified by sacrificing an 
ass to the god Nairriti. 

281. Having given up for sevon%nights begging and the worship 
of sacred fires, though in good health, he should offer two oblations, 
citing the two hymns, [beginning with] Kdmdvaldma , &c. 

282. Then he should stand [near the sacred fires], citing the hymn 10 
Samdsinchatu (may he sprinkle me, &c.) If he drink honey and eat 
meat, he should ftndergo a Krichchhra and perform other vows. 

283. If one has displeased his religious preceptor, he will be purified 
by doing something to please the preceptor. A religious preceptor 
should perform three Krichchhras , if a student of his sent by him [on 
an errand] should die. 

284. A man incurs no sin if, while doing good to a Brahmana, the 
latter dies ; similarly if ho causes pain to cows and bulls, while adminis- 
tering medicine to them or branding them. 

285. He, who truly describes another's sins incurs equaf sin ; he 20 

who falsely accuses another incurs twice the sin uttered and all the 
sins of the accused [in addition]. ’ 

286. He, who falsely charges another with a primary or a secondary 

sin, should for a month subsist on water, perform low recitations, 
and restrain his senses. # 

287. ^ man, accused falsely, should perform a Krichchhra , or offer 
an cljlftfion of boiled rice flour to the god Agni, or a sacrifice of a 
4S0& to god V5yu. 

** 288. He, who, without being authorised, cohabits with his brother's 
wife, should perform a chdndrdycina. Ho, who cohabits with his wife 30 
while in her monthly courses, is purified by drinking clarified butter at 
the end of three nights. 

289. He, who has performed a sacrifice for a degraded twice-born, 
as well as he who has violated his marriage vow, should perform three 
Krichchhras . „ He who has polluted the Vedas, as well as ho who has 
abandoned one seeking his shelter, should live for one year on barley. 

290. A man is purified from sin arising from the acceptance of a gift 

from an unworthy man, if he, for one month, lives in a cowpen, [ab- 
stains from sexual intercourse], subsists on milk, [and] devotes himself 
to the muttering of the Gdyatru 2 40 


1 The Gdyatri. 


Comp. Manu ch. xi., vv. 108—117. 
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MISCELLANEOUS. 

291. Haying travelled in a carriage drawn <by asses or camels, hav- 
ing bathed or eaten while naked, or having cohabited with one’s wife 
in day time, [a man shall be purified] by bathing and performing 
Prdndyama while standing in water. 

292. Having braved and menaced one’s religious preceptor, or 
having vanquished a Brdhmana in a dispute, or having tied him with 
a cloth, a man should instantly beg pardon [of the injured party], and 
fast for one day. 

10 293. In the case of tho raising of a stick against a Brdhmana, a 

Krichchhra , and of throwing down* [a Brdhmana], an AU-Krichchhra [is 
ordained as a penance]. Where blood is drawn, one Krichchhra and 
one Ati-Krichchhra , and where blood has issued [but not fallen down] 
one Krichchhra [is ordained]. 

294. In a case, for which no expiatory rite is provided, a penance 
should be proscribed, after having diligently ascertained the place and 
the time, 1 the age and the capacity 2 and the sin. 


• THE ABANDONMENT OF THE DEGRADED. 

295. The kinsmen of [a man] degraded from his class, should carry 
20 an earthen jar placed on the head of a female slave out of tho town, 
and empty it there, and also* treat him as an outcaste in all their trans- 
actions. • 

290. If after having undergone the [necessary] expiatory rites, he 
comes among them ; they should empty a fresh earthen jar. Nor should 
they reproach him ; but should by all means livo with him. 

297. This very ceremony is ordained in the case of degraded women. 
They should be given dwelling- room in the vicinity of the house, 
provided with food and clothing and be guarded. 

298. Cohabiting with a man of a lower class, causing abortion, 
80 killing the husband; — these are undoubtedly [among the] special 

causes of the degradation of women. 

239. A man should never live with those [men] who f have killed 
persons seeking their protection, or children, or women, and also with 
ungrateful men ; even after they have undergone the [necessary] 
penance. 

1 Where and when the sin was committed : Vij. 

* Of the sinner ; Vij* 



300. After the earthen jar is emptied [on restoration to his caste], a 
man in the midst of his kinsmen should present barley corn to cows. 
If the man is first respected by the cows, then he deserves respect [from 
his kinsmen]. 

301. He whose sin is known, should perform a penance approved 
of by an assembly. 




SECRET EXPIATION. 

He, whose sin is not known, should perform a penanco in private. 

302. The kil]pr of a Brahmana shall be purified by fasting for three 

nights ; by muttering repeatedly [the hymn called] Aghamarshana , 10 
while standing in water, and by giving in charity a cow yielding 
abundant milk. J 

303. Or [for the sake of purification], [the man], subsisting one 
day on the air and standing in water, may offer forty libations of 
clarified butter, citing the hymn [beginning with] Lomabhyah svdha . 

304. [A drunkard will become] puro by fasting for three nights, 
and offering a sacrifice of clarified butter, citing the Kuahmdnda Tliclis, 

A Brahmana, who has stolen gold, [shall be purified] if he mutters 
repeatedly [the collection of hymns called] Ilmira standing in water. 

305. He, who has violated the bod of his religious preceptor, is 20 
purified by muttering repeatedly [the collection of hymns beginning 
with] Sahasra tirtsha (thousand headed, &c.). [Each of] these [three 
sinners] should give separately at the end of the penance a cow 
yielding abundant milk. 

306. For averting the consequences of secondary sins, for which 
no penance is provided, and of [all other] sins, a sinner ought to 
perform a Pranayama a hundred times. 

307. Having swallowed semen, evacuations, or urine, an excellent 
Brahmana should drink the holy juice of noma consecrated by ohlcaras. 

308. All the sins, that may have been committed, unconsciously, at 30 
night or by day, shall be destroyed by performing the three sandhyas. 

309. Muttering repeatedly the mhriyaranyalca , and especially the 

Gdyatri hymn, and also reciting Ilmira eleven times — these are surely 
calculated to destroy all sins. # . 

- 310. Whenever a twice born-thinks himself affected [with a sin], 
he should sacrifice sesamum seed with the Gdyatri , and bestow gifts. 

*311. In this world even those sins which result from the gravest 
crimes, do not touch him who is devoted to the study of the Vedas, 
who is forgiving, and who is absorbed in the performance of great 
sacrifices. 40 
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312. A man can be purified from all sins except that of killing a 
Br6hmana, by subsisting on the air, standing during the day, passing 
the night in water, staring at the sun, and muttering the gayatri a thou- 
sand times. 1 


DEFINITIONS OF PENANCES. 

313. Religious celibacy, compassion, forgiveness, charity, veracity, 
uprightness, abstaining from killing animals, abstaining from theft, 
sweet words, controlling the senses, — these are denominated to be 
yama (restraints). " 

10 314. Ablutions, religious silence, fasts, sacrifices, the study of the 

* Yodas, controlling the passion of love, serving the religious preceptor, 
purity, abstaining from anger and vigilance, — these are termed the 
niyamas (observances). 

315. When a man lives on the urinfe and dung of a cow, milk, 
curd, ghee, and water with hum grass steeped into it, and the 
next day observes a fast ; — he is said to practise the austerity termed 
Santapana. 

316. When a man performs a Santapana for six days, subsisting 
each day on one of the aforesaid articles, and fasting on the seventh 

20 day: this austerity extending over seven days, is said to be a MahcU 
s&ntapana . 

317. A parnakrichchhrap (loaf penance) is said to consist in drinking 
the decoction of the following in their order : — viz., the leaves of 
Palas&y TJdumhara , lotus, Bilva, and hum grass. 

318. A tap>ta krichchJira (hot penance) is said to consist in drink- 
ing every day one of these things, in their order, viz. : — hot milk, hot 
ghee and hot water, and fasting one night. 

319. A pddakrichchhra (quarter penance) is said tti consist either in 
eating once a day or once in the evening, or [living] without begging 

30 or fasting. 

320. This [quarter penance], in any manner repeated thrice, is said 
to constitute a Prajdpatya penance. An Atikrichchhra is this Prijfi- 
patya-penancc, performed while living on a scottic^ful of food. 

321. A krichclilird. tikrichchhra is said to consist in subsisting on 
milk for twenty -one days. A Baraka is said to consist in fasting for 
twelve days. 

~ — > 

i Comp. Manu. ch. xi., w. 257—266. 
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322. A saumya-krichchhra (mild) penance is said to consist in eating 
every day one of these things in their order, viz., oilcake, the water 
of boiled rice, buttermilk, water, and barley-meal ; and in [afterwards] 
fasting for one night. 

323. A Taldpurusha penance is to be known to consist in eating 

the above-mentioned articles each for three nights in their order, and 
extends over fifteen days. • 

324. That man is said to be practising a chdndrayana , who eats 
morsels of food as large es a peacock's egg, increasing the number of 
morsels by one each day during the bright fortnight, and similarly 10 
decreasing them in the dark fortnight. 

325. That a man should eat anyhow, [not more than] two hundred and 
forty morsels of food in one month, is another form of chdndrayana, 

• 326. When a man has been practising a krichchhra as well as a 
chdndrayana , he should regularly bathe thrice a day, mutter holy 
hymns, and consecrate his morsels with tho Gdyatri, 

327. In the case of sins not noticed, purification is attainable by 

means of a chdndrayana. He, who practises it disinterestedly, will live 
[after death] in the same regions as the moon. • 

328. He, who, desiring greatness, performs a krichchhra, will obtain 20 
great wealth. Ho who performs a krichchhra attentively, will ‘obtain 

a fruit similar to that of a great sacrifice. 


329. Having heard these duties taught by Yajnavalkya, the sages 
thus addressed that magnanimous pre-eminent philosopher of un- 
bounded splendour : — 

330. “ Those, who will diligently study this Dharmas£stra, will go 
to heaven after having acquired fame in this world. 

381. " He .who is desirous of learning, will acquire learning v He 

who is desirous of wealth will acquire wealth. In the samo manner, he 
who is desirous of a long life will have long life. He who is desirous 30 
t of glory will acquire great glory. 

. 332. “ There is no doubt that he, who will read at least three couplets . 

from this work at a sraddha ceremony, will eternally gratify his manes. 

338. “ By studying this work a BrShmana will obtain respectability, 
a Kshatriya will become victorious, and a /Yaisva will become rich 
In corn and money. 

t % 
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334. “ The learned man, who, on the last day of every fortnight, 
reads it to the twice-born, will attain the merit derivable from [the 
performance of] a sacrifice. May your Holiness sanction this.” 

335. With his heart delighted at hearing the above said by the sages, 
Yajnavalkya also, bowing to the Self-existent Being, said i( Be it so/* 
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APPENDIX. 

I. 

ANALYSIS OF EIGHTEEN SMRITIS published by Jibdnanda 
Vidydsdgara, B.A. Calcutta : A.C. 1876. 

In introducing this portion of the Appendix I must say a few words. 

In going over the field of Smriti literature, I have not been able to 
find any guides Jr land-marks. Many Smritis as tlioy are now quoted 
by the authors of digests are apparently lost in a separate form. 
Others again are mere fragments from other works which it is # not easy 
to identify. Somo are extracts from larger works now lost. A few 10 
seem to be clearly sectarian works of very late origin. On the num- 
ber and age of the Smritis, in general, enough has been said in the 
Introduction. In the present Appendix I have attempted a brief 
analysis of eighteen out of the twenty named in Yajfiavalkya (I. 45), and 
from which that Smriti lias drawn largely in its pages. The only two 
omitted are Manu and Yajfiavalkya, and for obvious reasons. Mann 
has been already translated and commented upon. Some remarks on 
Manu occur in the Preface. To give my own analysis of Manu as 
made by the light of other Smritis and the Puranas would have increased 
the»size of the work beyond the contemplated limits. Yajfiavalkya 20 
is translated in the body of this work, and# an analysis of some of its 
principal topics with remarks has been giveu in the Introduction. 
For the analysis of the remaining eighteen Smritis, the Calcutta edition 
of Pandita Jibdnanda has been used ; but other collections have also 
been drawn upon, so far as these eighteen Smritis are concerned. 
These will bo designated by the following marks : — 

A — Calcutta collection above mentioned. 

B — Benares collection lithographed in Samvat 1923, 

0 — Collection of Smritis in the Bombay University Library (MSS.) 

B — My own private collection (MSS). 30 

• Atri. m 

t * 

Three works named Laghvatrisamhitd, Atrisamhitd, and Vriddhatri- 
samhitd appear under the name of Atri. 

I. Laghvatrisamhitd or the smaller Atri (A) consists of 5 
adhydyas or chapters and 134 verses in the Anushtubk metre ; refers 
to Achdra (ritual) and Prdyaschitta (penance) alone, as is indeed indi- 



276 

. < 

cated by the second verse/ the questions in which as addressed to Atri 
have elicited the present Smriti. It has two prose passages in the 
fourth chapter ; and has two couplets in the indravajrfi metre in the 
third chapter. It refers to Manu in the second and fifth chapters 
(pp. 3 and 8), has at its end a dialogue between Indra and Brihaspati, 
which appears properly to belong to the Smriti of Brihaspati (see 
p. 644), and ought to have no placq here. 

Remarks . — The absence of the usual Phala&ruti verses, or verses which 
state the rewards for studying the work, would go to show that the 
10 present piece is styled Laghvatri in tho sense of an extract from Atri 
on a particular topic, and not in tho sense of an abridgment of the 
entire law of Atri. A comparison of the subjects proposed to be dis- 
cussed by this and the Atrisainhitsl that follows (p. 1 vv. 2, 3 and p. 13 
vv. 3 — 5) confirms this view. 

II. Atrisamhita (A, B) is wholly metrical; is not divided into chap- 
ters ; has 398 verses; refers to ritual and penance alono; and alludes to 
S&tdtapa (p. 35 vv. 261, 270), and Sahklia (p. 35 v. 262 ; p. 36 v. 284). 
As there are several versos in .Manu ending in (so said 

Manu) ; so thero are some verses in this work ending in 
20 (so said ^iis holiness Atri), (see p. 21 v. 98; p. 26 v. 163; p. 27 v. 
172; p. 42 vv. 350, 351). a 

Some definitions of penances given here exactly agree with those of 
Yajfiavalkya (seep. 23 v. 118 and Yaj. ch. iii. v. 316 ; p, 23 v. 126 and 
Ydj. ch. iii. v. 319 ; p. 23 v. 217, and Yaj. ch. iii. v. 321 ; and p. 24 v. 
129, and Ydj. ch. iii. v. 323), and others are paraphrases with slight 
variations (see p. 22 v. 116,, and Ydj. ch. iii. v. 317; p. 23 v. 117, and 
Ydj. ch. iii, v. 315 ; p. 23 v. 127, and Yaj. ch. iii. v. 322). The metre 
is mostly Anushtubh, but there are some Upajdti verses (see pp. 15, 
32, and 45). Quotations from ancient authors are prefaced by srar c 3^T£- 
30 which means c In connection with this it is said/ (see pp, 
26, 30). 

Tho Atri Samhitd as it is found in C and D agrees with neither 
of the abovomontioned works in Atri’s name. It is divided into nine 


1 It runs thus : — 

r ^ i sparer «♦ u 

8 Prof. Monier Williams regards the circumstance of the author’s name being 
mentioned in a. work which professedly is his production, a^ indicative of the work « 
being a compilation from more than one source. (See his note on p* 216 of Indian * 
Wisdom, second edition.) I think that no such conclusion can be based upon the 
40 said circumstance by itself. The mention of the author’s name in certain verses 
appears to me to be made merely for the exigencies of metre, and therefore in no 
way significant. If, however, any inference is to be drawn from that fact, it can 
be no other than that the work was a compilation of the Institutes of Atri by a pupil 
or a descendant of Atri, and not by Atri himself. 
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chapters, and has several prose passages. Its first chapter has ten 
verses, the second has thirteen, the third has fifteen, the fourth is prose, 
the fifth has sixteen verges, the sixth, seventh and eighth are prose, and 
the ninth has seven verses. It refers to ritual and penance alone. The 
absence of an allusion to any previous author, as well as the style of 
mixed prose and verse, incline me to regard this as the genuine 
Atri Smriti, and its namesake that appears in the Calcutta compilation, 
as a much later production passed under Atri's name. My grounds 
for considering the Atri Smriti of Calcutta as a later work are : — 

I. — That it is confessedly a compilation (see p. 13 vv. 3 and 4), as is 10 
confirmed by allusions to Satatapa and Sankha, and by quotations from 
nameless authorf with the preface of II. — There are un- 

acknowledged verses borrowed from Ydjnavalkya as shown above. 
III. — It has occasionally metres other than Anushtubh, which is the 
usual metre of all ancient works. IV. — There are indication^ to show 
that the Brahman a had at the time of that work descended to occupa- 
tions like trading, agriculture, painting, the profession of bards, &c. 
(see p. 44 vv. 375, 37G ; p. 45 vv. 384, 385). V. — Allusion is made to 
the Bhdgavata Sampraddya (sco p. 45 v. 381). VI. — Certain Sudras 
are declared as unfit to touch (see p. 37 v. 285). Such a prohibition 20 
does not occur either in Manu or Yajiiavalkya. 

All these passages, which to my mind indicate a later date of the 
production, do not occur in the Atri of the C and D collections. * 

III. Vriddh&tri Samhitd (A) is almost the same as Laghu Atri. The 
opening verse in the two is different ; and the dialogue between Indra 
and Brihaspati, which concludes the Laghu Atri, is omitted hero. A few 
verses have been added, and some omitted, so that the number of verses 
is on the whole less by one than that in the Laghu Atri, viz., 133. 

A comparison of the two leaves no doubt that, though differently namod, 
Vriddha Atri as printed is nothing more than Laghu Atri, with differ- 30 
ences not more in number or importance than arc frequently seen 
between two manuscripts of the same work from two different parts of 
the country. 

General Remarks. 

There is one Atri who is the reputed seer of the fifth Mandala of the 
Eig-veda. Probably he may be the same as the one who was the son 
of Brahmd, and is worshipped as one of the Saptarshi (seven sages). 

It is impossible to regard the present Smriti as a work of that indivi- 
dual; for, even in Vedic times, Atri is often mentioned as a very ancient 
sage. It is likely the production of some one who was either a descend- 40 
ant of Atri or a follower of his doctrines. 

Atri is now worshipped as one of the seven sages with the recitation 
of Rich 4, Stikta 78, Mandala V (Eig-veda), and his wife Anasdyd 
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is mentioned in the Parisiahta to Ashfcaka viii. Adhyaya iii. (not 
found in Prof. Max Miiller's edition of tho Rig-veda). There are 
numerous allusions to Atri in the Rig-veda (eee Prof. Max Muller’s 
index to his Rig-veda in vol. V). Atri appears in the Asvaldyana 
Srauta Stitra Parisishta (p. 891) and also in his Grihya Sutra (p. 163) 
iii., iv., 2. In tho Yajurveda he appears in the Taittiriya Samhita 
Kdnda vii. Adhydya i. Anuvaka 8. 

In the Puranic history, Atri appears as one of the ten sons of 
Brahma created out of the mind (see Bhagavata skanda iii. ch. xii. 
10 vv. 22 — 24). His wife's name was Anasuyd, and he was the father of 
Datta, Durvdsas and Soma. According to Matsya Purdna 
ch. 194, Atri along with the remaining nine Mdnasagutrcis was de- 
stroyed by a curse of Mahddeva, and was again created in the present 
Manvantara. Here too his wife’s name was Anasuyd, but his sons were 
four instead of three. Ildma in hia exile visited the hermitage of Atri 
before entering tho Dandaka forest (seo Rdmdyana Ayodhyd Kdnda 
chapters 117 to 119, and Adhydtrna Rdmdyana, Ayodhyd Kdnda 
ch. ix. v. 79). On the return of Rdma, Atri was one of those sages 
who repaired to Ayodhyd to congratulate Rama on his restoration 
20 to his throne (see Rdmdyana Uttara Kdnda ch. i. v. 3). There is another 
Atri in the Mahdbhdrata Vanaparva ch. 185, who went to a descendant 
of king Yena of the solar dynasty for requesting alms, and had a dispute 
with sago Gautama of that court. Tho Devi blidgavata states that 
Atri is the nineteenth Vydsa or compiler and arranger of tho Vedas in 
the present Manvantara (see Skanda i. ch. iv.). 

Atri's son Datta, who has Jbecn mentioned before, is now worshipped 
as representing in one individual tho present Hindu trinity of Vishnu, 
Siva, and Brahmd. 


Vishnu . 

30 Three works appear in Vishnu's name, viz., Vishnu Smriti, Vaishnava 
Dharmasdstra, and Lagliu Vishnu Smriti. 

I. Vishnu Smriti (A) is evidently a poem that ought to have no 
place in tho Smriti literature. It is what is well known by tho name 
of Anusmriti, and forms a part of tho Panchar atni Gita. Probably 
the occurrence of the word Smriti in tho name of the work misled the 
publisher, and made him think it to be a Smriti work. t 

It is metrical; contains 114 verses, all in tho Anushtubh metre 
save a few at the end ; and is a dialogue between the grandson of 
Dharmardja and Saunaka. An earlier enquiry on the same subject by 
40 Dharmardja of Bhishma, and a still earlier one by Narada of Vishnu, are 
noticed. The whole piece is written in reply to the questions contained 
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in the second and third verses. 1 As the nature of the enquiry shows, 
the work has nothing to do with either ritual, civil law, or penance. 

Remarks . — This Anusmriti is not found in the Bombay edition of 
the Mahdbhdrata, although its inclusion in the Pancharatni Git d would 
indicate that it was a part thereof. It is worthy of note that while the 
Mahabhdraia makes no allusions to the juvenile exploits of Krishna 
before he joined the Pdndavas, tho*Anusmriti refers to Krishna's killing 
ofKamsaand Chdnura (see p. G3 vv. 39, 40). The vocatives 
(oh best of the twice-born) and gfripfa: (oh best of sages) are inexpli- 
cable as addressed to Dliarmardja by Bhishma, save by supposing that 10 
those verses belonging originally to auother work have been adapted 
and fitted into the Anusmriti. 

II. The Vaishnava Dharmasdstra (A) is divided into 100 Aclhyayas. 

All chapters are mixed prose and verse, except the first and tho last 
two, which are entirely metrical ; a circumstance which raises a suspicion 
that the real Srariti work, consisting of the intermediate 97 chapters, 
is fitted up with an opening and a concluding chapter, which formed a 
part of some Puranic story. 

The following is a brief analysis of the Srnriti : — 

Ch. I. — Tho earth on being saved from dissolution by •Vishnu in 20 
his incarnation of Vardha, found everything in confusion, and 
being anxious to know her future sought out Knsyapa, and 
enquired as to whose protection she should resort in that exi- 
gency. Being referred by him to Vishnu, the protector of the 
universe, she goes to him, and asks what would constitute her 
safety. Vishnu replies that she should look up for support to 
virtuous sages. Tho earth's next enquiry is as to what consti- 
tute virtuo and good conduct, and this paves the way for the 
present disquisition on dharmasdstra by Vishnu. 

Ch. II. — Gives the four classes and their occupations. 30 

Ch. III. — On the duties of a king. 

Ch. IV. — On weights and scalo of fines ; it may be remarked that 
the latter differs from the one adopted by the Maydkha (see 
above p. 156 1. 6). 

Ch. V. — On punishments for different offences. 

Ch. VI. — On recovery of debts ; has a verse exactly similar to Yaj. 
ch. ii. v. 53 # : is a concise statement of the whole law on* the 
subject in prose. 

Ch. VII. — On writings. 

1 The verses run thus : — 

asrcf f% Jrqr ssrfl I t 11 ^ " 40 . 

^ fWTS' l CTTSprPTlffT TS WJpM* * » 
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Ch. VIII. — On witnesses. It contains a verse exactly similar to Yaj. 
ch. ii. v. 79. 

Chs. IX. to XIV. — On different kinds of ordeals. 

Ch. XV. — Mentions .the twelve kinds of sons, the verses in the 
chapter being exactly similar to Manu ch. ix. vv. 137 — 139. 

Ch. XVI. — On the different mixed classes. It mentions Cbdaddla 
among those who are subject to the Smriti law. 

Chs. XVII., XVIII. — On inheritance and partition. These are 
meagrely treated, the verses being similar to those in Manu ch. 

10 ix. vv. 208 — 210, and Yaj. ch. ii. vv. 120 and 138. 

Ch. XIX. — On funeral obsequies. 

Ch. XX. — On the divisions of time, with an exhortation to refrain from 
lamenting over the dead. It contains extracts from the Bhaga- 
vadgita ch. ii. in the Mahabhdrata. 

Ch. XXI. — Funeral obsequies continued. 

Ch. XXII. — On impurity on account of dentil. 

Oh. XXIII. — On the purification of things. 

Ch. XXIV. — On the eight forms of marriago. 

Ch. XXV. — On the duties of a wife. 

20 Ch. XXVI. — On the superiority of the senior wife and a wife of the 

same class. Manu ch. iii., v. 1 3, disapproving of a Brahmana'- 
marriage with a Sudra wife is hero quoted, although in ch. xxiv. 
such a wife is laid down for a Brahmana by Vishnu. 

Chs. XXVII. to XXIX. — Give the different Samslaras or ceremonies, 
including U$anayan% and the duties of a Brahmacharin. 

Chs. XXX. to XXXIII. — Prescribe general rules of conduct for a 
householder, 

Chs. XXXIV. to XLII. — Givo an enumeration of the principal and 
secondary sins. 

30 Chs. XLIII. to XLV. — Describe the different hells and the conse- 
quences of sins in the next life. 

Chs. XLVI. to LV. — Prescribe penances for different sins. Ch. Ii. 
contains a long metrical passage (very likely an extract from 
some other work) in support of the sacrifice of animals, thus 
showing that at tho date of this Smriti the Vedic ordinance of 

+* a sacrifice was losing its hold on the minds* of the people, and i 
needed the special support of a Smriti writer. 

Ch. LVI. — Enumerates the particular portions of the Vedas regarded 
as peculiarly sacred. 

40 Ch. LVII. — Describes the persons from whom gifts should not be 

accepted. 
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Chs. LVIII. to LXXII. — Give rules of daily conduct in great derail 
for a householder. 

Chs. LXXIII. to LXXXV. — On Sraddhas or oblations to manes. 

Ch. LXXX VI. to XCIII. — Describe presents made to Brahmanas and 
their merits. 

Chs. XCIV. to XCVIL—On the duties of a hermit and an ascetic. 
They contain the anatomy ofJ;he human body and the elements 
of yoga philosophy. 

Chs. XCVIII. and XC1X. — The earth on hearing the whole Smriti 
praises Vishnu, and enters into an utterly irrelevant dialogue 10 
with Lakslimi, in Upajaii metre, by enquiring of the latter as 
to where she is to be seen. 

Ch. C. — Consists only of the verses declaring the merit accruing 
from the study of this Smriti. 

Remarks . — This is the Smriti which has been made the subject of a 
commentary named Vaijayanti by Nanda Pandita, son of Rdma Pandita 
Dharmddhikdri, and which i$ referred to by Nilakantha in his Vyava- 
hara Mayiikha. This work is exceptional in claiming a divine origin. 
Nanda Pandita 1 himself considered this claim as extravagant ; for he 
says the present work must be a reproduction by some Rlshi of what he 20 
orally learnt from Vishnu, as the Uttara Mlmamsd of Dvaipdyana was. 
This explanation of Nanda Pandita only confirms w\iat is apparent on the 
most cursory perusal that the whole is a mere compilation, which has 
been ascribed to Vishnu to magnify its importance. The metrical por- 
tion of almost every chapter is a quotation, in most places un- 
acknowledged, and in some few places ackrfowledged (see pp. 159, 160, 
162) as traditional verses under the name of pitrigathd. There occur a 
large number of verses that are found in Manu (see pp. 93, 94, 97, 111) 
and Ydjnavalkya (see pp. 86, 89, 95, 99, 112). As regards the relative 
position of Vishnu in respect of Manu, it appears to me that a long 30 
period must have elapsed after Manu, before the present work 
appeared, for — I., the limits laid down by Manu for A'ryavarta in chapter 
ii. verse 22 2 had to be made more indefinite in the time of Vishnu (vide 


1 The passage referred to is at the beginning of the commentary, and runs thus : — 

* * . * # ~ # * 
^rrsiHrr irotsri Traranronff Tit# i 

^rPr#r tNm: i 40 

* It runs thus : — 

tThtw I #r#r s ;Tt Frfetm it 
j 3 
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p. 16(% r probably because the Aryas had then #p*'e&a 6$et a fotfgef 
country ; II. , the lengthy defence of the slaughter of animals in a sacri-' 
fice at p. 131 could not have been necessary, unless the Vedic rite 6/ 
sacrifice enjoined by Manu had begun to be looked upon with disfavor' 
in. the interval ; IIL, the minute details of the treatment of the dead 
by Yama, the Pluto ©f the Aryas (p. 121), do not all appear in Manu. 

In, regard to his chronological position in reference to Y6jnavalfeya, 
the' facts that Y&jnavalkya is often brief where Vishnu is verbose, 
(compare for instance tho contents of chapter v. of Vishiju with the* 

10 corresponding, portions of Yajnavalkya in chapter ii. after the 212th 5 
verse^ or chapters 73 to 85 of Vishnu to Ydj, eh. i. vv, 217 to 269), that 
there is more of systematic arrangement and analysis m the former' 
than in- the latter, and that civil law occupies in Vishnu a subordinate 1 
position* to ritual, incline me to the opinion that Vishnu is of an earlier 
date ; although 1 must add that I do not think they were separated by 
dny considerable length of time. The consideration that leads me to this 
statement is the almost complete uniformity of details on the different 
topics treated in the two works (see, for instance, the chapters om 
the punishment of offences, oblations to the manes, recovery of debts* 

20 purifications of things), particularly in respeot to the elements of 
Yoga philosophy, which even in the Vedic literature has been conr 
eidered to be a later growth. The fact that there are verses cornu? u * 
to the two writers affords no clue to determine the question of priority ; 
but considering tho stylo of Vishnu, which is generally diffuse, it is not 
unlikely that Yajnavalkya borrowed from Vishnu what he thought 
was already concise enough without acknowledging the source ; and 
he did so the more readily because these were probably traditional 
verses and not the production of Vish nu, who himself*, like Ydjnavalkya* 
was a compiler. 

30 III. Laghu Vishnu Dharraasastra (C and D) consists of 109 verses 
in the Anushtubh metre,, and gives the general duties and ceremonies, 
of the four classes and the four orders. 

This same work is mentioned in B as and is divided 

into five chapters, which do not interfere with the consecutive number- 
ing of the verses. 

Bemarlcs.—- This work is not an abridgment of the abovenamed 
Vaishuava Dharmasastra, as its name would seem to indicate* for — I.* it is 
ascribed to a Bishi Vishnu, who is described as proficient in the Vedio 
and Smriti lore, and who composed the present work at the request of 1 *, 
the sages residing at the town of Kalapa. 2 \ "T 


1 The verse runs thus 

=r fasirr i tr qrs il 

% See the opening verse which runs thus : — 


1 
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This town of Kal6pa appears to have been situated on the northern 
aide of the Himalayas, 1 and is likely the same as is referred to in the Bh&- 
gavata (skandha ix., AdhJ^ydha 12, v. 6, p 22). II., It does not contain 
those texts which are attributed to Vishnu by Nflakantha in his Vyava- 
h5ra Mayukha. III., In its last line it appears to pretend to be an origi- 
nal work referring the reader 1 in respect of its omissions to other works. 2 
IV., It contains a verse which has $0 counterpart in the large worlc — 
Vaishnava DharmasSstra, and which enunciates a doctrine not found 
in any other Smriti. This is the last but one verse in the work, 3 and 
it restricts the fourth order — asceticism (or Sannyasa) to the BrShmana 10 
class alone, in spite of Manu, who appears to allow it to all the three 
twice-born classy (see Manu, ch. vi. v. 85, see further Mallin£tha’s 
comments on v. 14 of canto viiL of Kalidasa’s Raghuvamsa). 


E urita* % 

There are three works under the name of Rarita, viz., Laghu Harlta 
Smriti, Vriddha H&rita Samhitd, and Harita Dharmas&stra. 

I. Laghu HSrfta Smriti (“A and B) consists of seven chapters, con- 
taining 198 verses in aH, 

Ch. I. — Opens with an enquiry by assembled sagos in regard to the 
duties of different classes and orders and Yoga philosophy, and 20 
contains HSrita’s Statement of the duties of a Brahmana. I may 
note that the Study of Dharmasastra as distinct from that of the 
Vedas is particularly enjoined in verse 24 (p. 179). All verses 
except the last (which is in the Upajdti ) are in the Anushtubh 
metre. 

CJh. IL — Lays down the duties of the remaining three classes. 

Ch. Ill, — Describes the duties of the first order. 

Ch. IV. — On the duties of the second order, namely, that of a house- 
holder. It is noteworthy that the duties here laid down are not 
the peculiar duties of a householder, and are given in Y6jna- gg 
valkya, under the head of the duties of a BrahmacMrin. Marichi 
and SSunaka are referred to in verse 16 (p. 184). 

Ch. V. — On the duties of a hermit ( Vanajprasthan ). 

Ch. VI. — On the duties of an ascetic ( Sannydsin ). 

Ch. VII. — Gives directions in regard to Yoga or meditation. 


Remarks . — This work is evidently an extract from some larger work, 
which in the style o? the Mahabharata introduces the dialogue between 

1 See the Mah &bharata, 1 

* The verse runs thus : — 

w mm - 1 ^ 

8 It runs. thus: — 

•tpwtcj sffar Nq*nr*qqrsr*[r i qfrrsqmqrfft: •nwreHr Affair II 
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Ha r ft a and other riahis or sages by way of illustration in the midst of 
another narrative. 1 The introductory verses of this and the following 
larger workofHdrita show that the present work is not an abridgment 
of the other ; for the latter is professedly a dialogue between Ambarisha 
and Harfta (see page 194). The use of the word Bhdrgava for H&rfta 
shows that he was a descendant of Bbrigu (see p. 172 eh. i. v. 5). 
This work has no portion bearing on the civil law, and has marks of a 
recent date ; for, I. — It is a sectarian work made long after the Smriti 
period when the schism between the Vaislmavas and Saivas had become 
10 marked (see ch. i. vv. 2 and 6 ; cb. ii. v. 9 ; ch. vii. vv* 19 and 20, 
where faoj, and are referred to with peculiar veneration). 

II. — There is a difference observable between the definitions of a 
Brahmana given by Manu (cb. i, vv. 87 — 91) and Ydjriavalkya (cb.i. vv- 
118, 119,) on the one hand, and by H6rjta ou the other; the former 
describing him by distinctive occupations, and the latter marking him 
by his parentage alone. 2 III. — There stricted use of the word dvija 3 * for 
a Brdhmana alone marks a process of segregation more developed than 
in the times of Manu or Yajnavalkya. This is strengthened by v. 11 
in ch. ii, on p. 180, which, while assigning to a Sudra the service of tbo 
20 twice-born as his duty, specially directs that that service be that r" a 
Brdhmana.* 

II. Vriddha Hdrlti Samhitd (A) consists of eight chapters, in 
2,587 verses, all in Annshtubh metro. It is styled in the colophon of 
each chapter as fC^HfrsOTSeT* 

Ch. I.— King Ambarisha sought instructions of Hdrita on the sub- 
ject of the duties of the different classes, and of the road to final 
beatitude. Harifca commences by establishing the position of 
Vishnu as the head of the Hindu pantheon, and inculcates his 
worship in its different forms. 

80 Ch. II. — Gives the well known Panchasamskdrasor five initiatory ob- 
servances of the Vaishnavas, viz., Pnndradharana or the marking 
the forehead with certain perpendicular streaks; 2, chahra dharana 
or cicatrization of the body with marks of Vishnu's diso ; 3, N&- 
masamskara assuming any one of the names of Vishnu ; 4, the 
Mantra Samshdra, or the ceremony of receiving a mystic man- 
tra or formula from the preceptor ; 5, Bimbadaraana } receiving 
an idol from the preceptor. * 


1 See v. 3. ch. i. (p. 172) which runs thus : — 

4Q 8 (p- 178) ch. i. V. 15.— TO frWsp ft **?Ts I 

8 See p. 179 ch. i. vv. 25 and 31 together. 

% t Compare Manu ch. i. v. 91, where no such distinction is made. 
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Ch. III. — Contains ceremonies for the recitation of certain mystic 
formulas, in tedious and unmeaning detail ; refers to the R&m£- ' 
yana, and certain incarnations of Vishnu as Vardha, Vdmana, 
Hayagrfva. These deities command special adoration from 
none in these days except the Vaishnavas. I may note the 
fanciful etymology of the term Krishna at p. 234. There is one 
prose passage (see p. 238) *md some verses in the Sardulavi - 
lcridita metre (see pp. 239 and 243), which is never seen in the 
earlier works. The Sap tar skis, or the constellation of seven sages, 
are given in v. 368 p. 224. Sanaka (p. 227), Kdsyapa, Kau- 10 
sika, Narada, Vdlakliilya (see p. 229) are referred to. 

Ch. IV. — Ritual of the worship of Vishnu ; articles requisite or pro- 
hibited in a sacrifice (pp. 252, 253) ; the pure and the mixed 
classes (p. 256); things fit and unfit to be accepted (pp. 257, 
258) ; the duties of the four classes ; punishmonts fot* offences 
(p. 259) ; the general civil law on the subjects of debts, inherit- 
ance, stridhana , the different kinds of sons, &c. — these are very 
meagrely described. Several of the verses on civil law are 
borrowed from Ydjnavalkya (pp. 262 — 264). Hdrita refers the 
reader to Manu, Kdtydyana, Ndrada, and Ydjnavalkya for further 20 
information on the subject (p. 265). In the last verse 1 Hdrita 
represents himself as having been addressed along with Manu 
and Narada by Brahmd. 

Ch. V. — Lays down ritual for the daily and occasional worship of 
Vishnu. It is an acknowledged reproduction of what was said 
by Brahmd to Manu, Bhrigu, ^Vasishtha, Marichi, Daksha, 
Angiras, Pulaha, Pulastya, Atri (see p. 266). The different 
forms of Vishnu are distributed among the different classes for 
adoration (see p. 281). The sect of Lokdyatikas is referred to 
(see p. 267), the worship of any deity but Vishnu is condemned, 30 
and among things to be recited by a householder, the Purans 
sacred to Vishnu are ranked next after the Vedas. Srisdkta and 
Purushasukta are prescribed for the daily worship (see v. 1271 
p. 300). 

Ch. VI. — Describes the fairs to be held by village authorities in honor 
of Vishnu (p. 814), different sacrifices, and funeral ceremonies 
(pp. 320 and 321). It is to be remarked that the practice 
now observed among some Hindu tribes of carrying their<sdead 
to ftie burning ground with music before them is indicated in 
v. 1530 p. 321. Results of sins (p. 327), the five great sins 40 
(p. 328), and the secondary ones and penances for different sins 

1 See the last verse of ch. iv. (pp. 265, 266) which runs thus : — 

TOT ’TTOK'ffiir * I WTTfaft II 
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(p. 331) are next mentioned. The definition of &par$had or an 
assembly (v. 1668 p. 333) is next given. Recitation of the 
Vishnu-Sahasra-nsima or the thousand nafnes of Vishnu is enjoined 
(p. 341), and penances to be performed in secret are enumerated 
(p. 343). 

Ch. VII. — On the ritual of the different Tshtis or sacrifices of the 
Vaishnavas. Hdrfta professes to have been initiated into it 
by Bhrigu, who learnt it from Vigil anas, who in his turn was 
indebted to Vishnu for it (see v. 1889 p. 362). While speak- 
10 ing of the Vaiyiihi sacrifice, a list of persons who are represented 

as possessed of prosperity and knowledge, is given with a 
direction that they should bo worshipped in that«order. I do not 
understand the principle of that order. That list contains 
IKrfta himself (p. 358). The twenty-four names of Vishnu 
which every twice-born has to repeat before his daily prayers 
with the different permutations and combinations in the arrange- 
ment of the four weapons 1 of Vishnu in his four hands is given 
at p. 361. A list of the eminent votaries of Vishnu is given at 
p. 369, which contains Harita, Ambarislia, and almost all the per- 
20 sonages of the Ramayana down to Trijapi, one of the femr 1 © 

demons guarding on Sit£ while in tho city of Havana. There is 
a quotation from the Bhagavadgita (p. 378 v. 2216). 

Ch. VIII. — Lays down the ritual of the Vishnu-worsliip, a strenuous ' 
exhortation to follow the Vedas, and attaches the heaviest sanc- 
tions to the slightest divergence therefrom (p. 394). In support 
of it a legend is narrated wherein SAndilya, a descendant of 
Kasyapa, who promulgated a ritual of worship differing from that 
in the* Vedas, Was condemned to perdition for a number of years ; 
and had to be born again as Jamadagni to atone for the said 
30 conduct of his (pp. 395, 396). The practice of Suttee or self- 

immolation by a wife on the pile of her deceased husband is referred 
to (vv. 2432, 2433 pp. 396, 397). Imprecations are pronounced 
on all those who may not be Vaishnavas (p. 403). 

Remarks . — This work too is the modern production of a Vaishnava for 
sectarian purposes. It is diffuse in its style, and often mystic in its 
commandments. The hatred for Siva and his followers betrayed by this 
work in numerous places 2 cannot permit an earlier date to be assigned 

— ' ~ 5T T . 

1 They are a conch shell, a disc, a club, and qu a lotus.^ 

1 See for instance verse 73 at p. 200 : — I 

40 *T faJIPrt ll ; Verses 937 and 938 at p. 272 : — 

ftl WrW: I IraT: II ; 

and verse 2495 p. 402 I spfaiTrefasjfr itsntf 3TR?t 

fftf: 11 
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to tliis WOrk than the llfch century, 1 when the Vaishnava sec?s of 
Ramanuja and R6mdnanda came into existence. The exclusive 
Worship of Vishhii enjoined (see vv. 2540, 2541 on pp. 405, 406), 
the stei*n prohibition of an oblation to the manes on an Ekddasi or 
the eleventh lunar day of a fortnight (see v. 2564 at p* 407), the 
recitation of the Vishnu sahasranama, or the thousand names of Vishnu 
being every day enjoined (see v. 1767 at p. 341), the ritual of 
Vishnu worship and Vaishnava practices of cicatrization and the 
like in chapter II. — all these mark a date for this composition 
subsequent to the schism between the followers of Vishnu and 10 
Siva. Further, tho facts that this work is styled Visishta Dharmasas- 
tra, 2 and contains the worship of Vishnu and Lakshmi, in their 
Various incarnations, 3 together with a sacrifice in honour of vyuha or 
certain forms of Vishnu (see p. 360) ; point to the work being the 
lucubration of a follower of the Rdmdnujas. The author has indeed 
spared no pains in attempting to give his work very great antiquity 
by fathering it on Hdrita, and stating that almost all the ancient Rishis 
followed this Vaishnava Dhamasdstra (see p. 409 ), and that the doctrines 
contained in the present work had the sanction of Manu (see v. 2576 pp 
408, 409). But Bhrigu'a version of Manu, which is extant, as well as the 20 
works ofVasishtha and tho rest, referred to as great Vaishnawis, do no 
give the faintest trace of the Vishnu worship as here inculcated. The 
author's notions about the unity of time and of action are anything 
but sound. The work professes to bo a dialogue betwoen Ambarisha 
and Hdrita, and yet both of them are mentioned amongst the reputed 
Bhdgavatas, and are therefore directed to be worshipped along with 
Vishnu (see p. 369). Hdrita in one placets made tho direct addressoe 
of Brahmd, 4 at another he is a pupil of Bhrigu, 5 and at another still he 
is a pupil of Manu. 6 And yet the truth is out wfien Vasishtha, Bhrigu 
and Sanaka are mentioned among the ancient (puratana) sages. 7 On 30 

1 See 'Wilson’s Essays on the Religion of the Hindus, vol. I., p. 17. The date of 
Ramanuja according to Prof. Goldstiicker is the middle of the 12th century A. C, See 
Literary Remains of Dr. Theodore Goldstiicker, vol. I. p. 237. 

2 Mark that the principal doctrine of the Kam&nujas is ViSishtddvaita. 

8 See Wilson’s Essays on the Religion of the Hindus, vol. I., p. 38. 

* See the last verse of chapter iv. — 

3 See the 6th and 7th verses of the VII. chapter — 

fasww 5fTT: I rR- agpTT I 

« See p. 408 — i fasretfan' ^ c fSN t ’rreny tr 1 40 

Manu is here made a pupil of Bhrigu ! 

7 See the first two verses of the VIII. chapter— ^ A A 

3T4 trnr 1 *r#f*T: sfr^r 1* 

flspsrfo 3lFrPr: 1 w •! 
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the whole the impression left by the work on my mind is that it broaches 
doctrines which had no existence during the Smriti period ; and that it 
is a fair sample of the mischief done by writers o£ degenerate times either 
palming their works on old sages or interpolating their own productions 
into ancient works. 

This work has nothing to do with civil law, although it takes some 
extracts from Ydjnavalkya (see p. 265), and refers the reader for the 
rest to Manu, Ydjnavalkya, K&tyayana and Ndrada. 

III. Hdrita Dharmasiistra (C and D) consists of 111 verses in Anush- 
10 tubh metre, and contains ordinances in regard* to penances, impurity, 
debts, succession, oblations to manes, and a few unconnected versos on 
the subject of alienation. The last verso here is f XTT, &c. which is 

the same as is cited above at page 34 line 7, Part II. and attributed to 
Ndrada.- on the authority of Katnaldkara (see note p. 34 line 39 Part II). 

Remarks. — Prom the abrupt commencement and end of this work it 
is clear that it is a detached portion of a larger work. There is reason 
to suppose that this is the genuine Smriti of Harita, for it contains a 
• verse which is attributed by Nilakantha *to Harita (see above p. 77 
1. 7), and is found in this work alone. It must bo noted that in 
20 all the places where Harita is cited by Nilakantha, this is the only p^ce 
where he 'appears in metre; in all the other places the citations are in 
prose (see part I. p. 31, 1. 19 ; p. 34 11. 9 and 11 p. 35. 1. 26). Cole- 
brooke (p. 468 vol. I. Cowell's edition) says that a metrical abridg- 
ment of Harita’s treatise in prose is extant. There are no grounds at 
present to say that the metrical work of Harita is an abridgment of 
his prose treatise; for those prose passages of Hdrita which have been 
quoted by Nilakantha in Ids' Vyavaliara Mayukha are not to be found 
in the metrical work. - 

The important verse of Yajnavalkya ch. ii. v. 135, on succession to a 
30 sonless separated male, is found here exact to the letter, thus suggesting 
a hypothesis that this may be a traditional verse which Yaj. borrowed. 

A verse cited above at p. 123 1. 8, which is ascribed to Vydsa by the 
Vyavahdra Mayukha, the Mitakshara and the Yiramitrodaya is found 
here. 

There is a verse in this which directly contradicts the doctrine laid 
down by our courts that subsequent inchastity of a widow does not 
operate to divest her of a share once vested in her. It runs thus : iTPltsrj- 

I rTFR^r n Translation : — 

As long as the widow is chaste and devoted to religious observances, so 
. 40 long shall wealth be hers ; else it vanishes, u e . is taken away from her. 


1 Note that this passage is referred to Sankha by the Vlr. 1. 170 p. 2, and Aparaka. 
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TJsanas. 

There are three. worlds attributed to TJsanas, viz., Ausanasa Dliarraa- 
£dstra, Ausanasa Smriti, and Ausanasa Smriti Dharm asastr a. 

I. The Dliarraasdstra of TJsanas (A and B) consists of 51 Anushtubh 
verses, which give nothing more than a list of the several mixed classes 
and their occupations. 

Remarks . — There is nothing in the work to indicate its authorship ; 
while its contents rather point to its being an extract from some 
work on the sub-divisions of castes (see the first and the last verses). 
There is internal evidence to show that it could not have belonged 10 
to the Smriti 9 period ; and I cannot understand why Usanas's 
name was associated with it, unless it be that in some con- 
troversy about castes, this composition was adduced by one party 
under the reputed name of Usanas to give it antiquity. *But this 
is a mere conjecture. That the work was mado after hostilities 
among different castes had arisen is quite clear from the way in which 
the caste of kat/astlia is described in verse 25 at p. 499. 1 While the 
mention of Tantramarga or the worship of Sakti in v. 47 at p. 500 
would prevent this work from being assigned to any early period 
of the Dharmasastra literature/ 2 the mention in the same verse of 20 
Vaikhdnasas, who are styled Nurdyana Gandh , or a community of 
Ndrdynna’s followers, would bring the work down to the 11th or 12th 
century according to some European scholars. 3 This conclusion is 
strengthened by the fact that several castes are hero mentioned which 
are not referred to either in Mann or Yajiiavalkya. 

Vasistha is mentioned in v. 45 at p. 500. 

IT. The Smriti of TJsanas (A) consists of $18 Anushtubh verses 
in nine chapters. It has one prose passngo in the 9th chapter at 
p. 558. 

Ch. I. — Certain sages headed by Saunaka repaired to Ausana 30 
Bhdrgava to receive instructions in Dharmasdstra. lie repro- 
duced to them what TJsanas had said on the subject before. 
This chapter contains a medley of directions connected with the 
daily life of man. 


1 The verse runs thus : — 

i arrarerm 11* 

■ See observations of Prof. Wilson on the origin of the Tantra system in his Essays 
on the Religion of the Hindus, vol. I. p. 250. (Triibner and Co.’s edition of 1862). 

See also Literary Remains of Dr. Theodore Goldstiicker, vol. I. p. 203. The number 
of Tantras found has since increased, and the date here assigned may have to _be 40 
varied. 

s About the tenets of these Vaikhdnasas, see Prof. Wilson’s Essays on the Religion 
of the Hindus, vol. I. p. 17. 
ht 
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Chs. II. and III. — Give details of Ach&ra , including oblations to 
manes, almost the same as in Manu, without the arrangement 
thereof found in the latter. It mentions the number of 
Ashtakas to be three, whereas Asvalayana mentions them as four 
(see above note 2 p. 187). An oblation at Gayd and death at 
Pray6ga, or the present Allahabad, are spoken of as meritorious 
(see v. 237 p. 521). c 

Chs. IV. and V. — Srtiddha ritual is here given. Proper andimproper 
persons for invitation at a Srdddlm are described. In vv. 256 
10 and 257 p. 523, the students of Yajurveda and Atharvahgirasa 

are specially mentioned as entitled to preference. The details 
are very minute. 

Chs. V. to VII. — Treat of impurity consequent on birth and death. 
Manu and Prajapati are referred to (p. 535). At p. 539a verse 
frehn Manu (soe ch. v. v. 60) is bodily quoted without acknow- 
ledgment. The non- acknowledgment may perhaps be due to 
the verse being a traditional one in Manu's work itself. 

Chs. VIII. and IX. — Treat of penances. As compared with Ydjnaval- 
kya, the number of offences and penalties is considerably multi- 
20 plmd. A certain precept is enjoined as one laid down y 

Brahmd 1 himself (see v. 587 p. 551). 

Remarks, — The author of this Smriti is represented as a descendant 
of Usanas, who belonged to the genus of Bhrigu (see v. 1 of ch. i., p. 
502). The Usanas mentioned hero could not have been the one that 
is referred to in the Mahabh&rata as the antagonist of Ahgiras, 2 as the 
son of Bhrigu, 3 the preceptor of the Ddnavas or demons 4 so often 
called havi or Sukra; for v. 3. ch. i. p. 501 represents Bhdrgava or 
a descendant of Bhrigu as the father of Usanas. An examination of 
this work has led me to think that this is not the Smriti which was 
80 accepted by modern writers on Dkarmdsastra as the Smriti of 
Usanas. My grounds for this statement are — I. That those passages 
which are referred to Usanas by Nilakantha in his Vyavahdra Mayukha 5 
are not met with here, although apparently the work as it stands is 
complete in itsef; II. The inculcating of the study of Vedas, by 
interdicting conversation with a twice-born who does not study them ; 
and the condemnation of their recitation like a parrot, mark a 
period when the injunction in regard to Vedic study was losing its 
hold* on the mind of the public, and recifcation # by rote without 

1 The last quarter of the verse is ^of; fq c fr*Tf » 

40 * See Mah6bh&rata, Adiparva I., ch. 76 v. 7 (1. 102 p. 2). 

# Do. I., ch. 66, v. 42. 

4 Do. I., ch. 65 v. 36 and I., ch. 76. v. 6. 

• See above Part I. p. 14 1. 10 ; p. 71 1. 18 ; p. 84 11. 7, 9 ; p. 87 1. 3. 
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understanding its sense had come into vogue 1 ; III. Again the setting 
down of a marriage with a woman of a dissimilar class as a primary sin 
marks a period removed from Manu and Yajnavalkya (compare Y6j. 
ch. i. v. 57 and ch. ii. v. 125). I would hero note a circumstance which 
primd facie might send this Usanas far anterior to Asvalayana’s time, for 
v. 186 p. 516 gives the number of the Ashtakas or the lunar eighth day 
of the dark fortnight of particular months to be three, while Asvaldyana 
in S&tra 1, handihd 4, ch. ii. of his Grihya Sutra mentions them as four. 
The commentator of Asvaldyana notices a divergent opinion of certain 
previous authors who held the number to be three, and says Asvalayana 10 
has in his said Stftra distinctly mentioned the word four to mark his 
dissent- But jt appears to me that this fact does not prove the 
priority of Usanas to Asvaldyana, although this particular doctrine of 
his would be older than that of Asvalayana on the point. 

Bhrigu (p. 504) and Manu-Prajapati (p. 535) are referred*to. 

At the beginning of ch. iv. (p. 523) a student of the Yajurveda or 
the Atharvaveda is mentioned as a preferential Br&hmana for an obla- 
tion to the manes. Why a student of the Rig-veda is omitted, when 
he is specially recommended to represent the deceased rolativo at an 
oblation is not clear. 2 % 20 

III. The Smriti Dharmasastra of Usanas (C and D) consists of seven 
chapters, and is mixed prose and verso. The copy D, which is a very 
recent transcript, is taken either from C itself, or from a copy which is 
the common original of them both ; for in this work there are large 
gaps and clerical errors which in both copies exactly correspond. 

Cbs. I. and II. — The whole of the first and a large portion of the 
second chapter is omitted in the MSS. * The portion is mostly 
in prose. Manu is quoted from in this work. 

Ch. III. — The names of the different pure and mixed classes are 
given herein. 30 

Ch. IV. — Treats of penalties and penances for different offences. On 
the subject of the marriage of a twice-born with a Sudra woman, 
Usanas states a variety of opinion by referring to Vasistha, 
Gautama, Harlta, and Vaivasvata, the last being likely Yama* 
There is a pretty large gap in this chapter. 

Ch. V. — Treats *>f Sraddha ritual. It gives references to Man.u»and 
Vaivasvata. 

1 See ch. iii. vv. 194, 196, p. 517 : — 

qw*r*nfr?*r *£ftr for. I *r % sr fianftfa: II 

qrstfl-sr faftnrifc t^r 5 <r *r i <=r *rr ;i r*r; tr <rr*r sp?*r# H . 40 

9 Seethe Dharmasindhu Pariehcbheda iii. second half 1. Up. 1. 
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Ch. VI. — This chapter is termed the Vikray&dhy&ya , or a chapter on 
sale generally, hut mentions nothing more than such articles as 
may or may not be sold by a Brahmana. * 

Ch. VII. — Treats of punishments to offenders according to their 
classes. Branding and mutilation are mentioned amongst the 
punishments. Manu is several times quoted ; on one occasion on 
the authority of Manu a list gf articles is given, which it is not 
theft to take without the owner's permission. 1 The last verse 
exalts this work to the rank of the Vedas, and lays down its 
study as very meritorious. 

Remarks * — The style of this work appears to me to be quite modern 
from the way in which a proposition is first laid down in prose, and in 
support thereof verses from older authors are quoted, with the preface 
WfcT ^rW^fT: (there is indeed a verse to this effect). This looks quito 
like the ifianncr of the modern NibandhaJcfiratt or treatise writers. An- 
other reason why I am not disposed to treat this work as the real 
Smriti work of Usanas is tlio author's mentioning a diversity of opi- 
nions on a subject without stating his own View thereon (see analysis 
of chapter iv.) I think this mode of statement marks it as a compila- 
20 tion, and i# inconsistent with the character of a legislator, such as T ^inas 
is admitted by Yajiiavalkya and other authorities to be. It must also 
be noted that the verses ascribed to Usauas in tlio Vyavaluira Mayiiklia 
do not occur in this work. Neither the beginning nor the end suggest 
anything about the author. The title of the work Smriti dharmasustra, 
is tautological (see Manu ch. ii. v. 10 quoted and translated in a note at 
p. 1G0 above). 

All we know of Usauas is that he was the preceptor of the demons, 
that he was a descendant of Blirigu, that he was the priest of ITiranya 
Kasipu (sec Bhagavata skandha vii. ch. v., v. 48) and of Bali, the 
30 great grandson of Ifiranya Kasipu, that a descendant of his styled 
Ansauasa is a j/rucara of the family of Gautama Aiigirasas, and that he 
was the third Vyasa or the compiler and arranger of the Vedas in the 
present manvantara (see Deviblnigavata skandha i. ch. iv.) 

Aiigiras. 

There are three versions of Angiras, all very likely copies of the same 
woj}c more or less complete. The first is Angirasa Smriti, the second is 
the Smriti Dharmasastra of Aiigiras, and the third Aiigirah Prpkta Smriti. 

I. Augirasa Smriti (A, B) consists of 72 verses in Anushtubh 
metre, and mainly treats of penalties and penances as the opening verse 2 

40 1 Compare Bhrigu’s. version of Manu’s Code, ch. viii. v. 339. 

* It runs thus :~ 

I T|r II 
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indicates. NUi or indigo is strongly condemned, so much so that 
the wearing of a piece of cloth colored in indigo, or even the cooking 
of food with the fuel of Aidigo plant, is subjected to heavy penalties. 

A cloth colored in indigo is particularly prohibited to widows. 1 This 
is observed in the Hindu practice of the present day among tho 
higher classes. 2 Verse 8 is common to Yama (see p. 562). Apastamba 
is referred to in verso 54 (p. 559).^ Thero is a verse here (see v. 70 
p. 560) which is also found in Apastamba. Penalties are attached to 
intercourse of any kind with a Siidra (see pp. 558, 559). Tho opening 
verse taken with the abrupt ending marks this as a fragmentary work. 10 

II. Tho Srnriti Dliarmahastra of Angiras (0 and D) is substantially 
the same as abo*e work, with rnauy omissions. The number of verses 
is 32. 

III. Tho Dliarmasastra of Angiras (C and D) contains 168 verses 
in Anuslitubh metre. Almost all the verses in the SmritiYound in 
A and B are here given; so that there is reason to think that both tho 
above pieces, though differently named, are only incomplete tran- 
scripts of this production. The opening verse of this represents Aiigiras 
as addressing sages headed by Bliaradvaja. 3 There is here a jumbled 
statement of penalties, purilications, and impurities ; but nothing that 20 
has reference to civil law. The last verse in the usual manner offers a 
bait to the study of the work by holding out to its reader absolution 
from all sins.* 

Remarks. — This Srnriti has no reference to civil law as may indeed 
be inferred from tho absence of any quotation from Angiras in the 
Vyavahara IVlaydkha. There is reason to think, however, that Angiras 
wrote on other portions of Hindu law, which are .not contained in any 
of the three versions noted above; for example, a quotation in the 
Nirnayasiudhu, pariclu'hhedu in. the second half 1. 5J,p. 2, which shows 
that Angiras wrote on the four A sramas or orders. N arayanabhatta quotes 30 
Angiras as laying down the number of samskdrs (or purificatory cere- 
monies) to be twenty-five as against the forty given by Gautama and 
Others. There are also other references to this author in standard 
authors that are not met with in these works, so that it follows that tho 

1 See v. 21 on p. 556, which runs thus : — 

nmc qr sfrtf jfr^brw w:q?r I Hcfr <r -r <t qrfir *rr =rrtr II 

' * Compare the passage from Skanda Puruna, noted in the NirnayasindTiu, 

parichchheda in. the second half 1. 51 p. 2, which prohibits a wido w’s wearing a colored 
garment generally. 

The verse runs thus : — ^ 

The verse runs thus : — * 

arvfrt ^ I ’t’ffrr f-TT: II 
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Smriti as at present available is either incomplete or quite different from 
that which eminent treatise-writers accepted as belonging to 
Ahgiras. Ahgiras is mentioned in Ydjnavalkya Smriti (ch. i. v. 4). 
There are indications in the present work to show that it contains 
doctrines which must be later than Manu and Ydjnavalkya. I. The 
first is the marked segregation of the Sddra 1 ; II. The mitigation of 
penalties in the case of the juvenile and the old marks in my 
opinion the introduction of an exception to the general rule in 
regard to punishments laid down by Manu and Ydjnavalkya; III. The 
10 restriction in the interchange of meals among the different classes, ob- 
served in vv. 55 to 58 p. 559, is not seen either in Manu or Yajnavalkya; 
IV. Inverse 163 (0 and D) 2 there is an authority, for the present 
practice of the Dekkanese, namely, that of cutting off only the ends of 
the braids of their wives at the Praydga shrine or Allahabad. The sneer 
with which this practice is treated by residents of other parts of India 
make me think it to be recent. 3 

There is no clue in this work to the age of Ahgiras, nor anything 
to show which Ahgiras he could bo, save' the fact that he was a con- 
temporary of Bharadvaja. It is almost clear that there were more 
20 than one Ahgirases. The first is that connected with the At^arvaveda 
(see the opening passage of the Gopatha Brahmana of the Atharvaveda 
p. 6. ; Calcutta, 1870) . The second is represented as cotemporaneous with 
Usanas, 4 and as the father of Brihaspati. The third is the Ahgiras 
mentioned in the Mahabharata Yanaparva, chapters 217 to 231. The 
fourth is one of the six sons of Brahmd who are styled Maharshis , or the 
great sages, 5 as indeed tho colophon in A styles tho author of the 
present Smriti. He is also one of the ten Nanasaputras of Brahmd (see 
Bhagavata skandha fii. ch. xii., v. 22). Ho is the progenitor of a very 
numerous family afterwards divided into three great branches known 
30 Kevalahgirasa, Gautama Ahgirasa and Bharadvajahgirasa (see Asva- , 
ldyana Srauta Sutra, second half vi. 12, 3, p. 879). Ahgiras is one of 

1 See verses 49 and 50 p. 558 ^ I 

II f 5 ^ftrr *fr I x&fi tor qrm 5ra°fr- 

II 

See also the four verses that follow. 

8 The verse runs thus : — 

j TOfat II [it ought to 

in stead of jpsgnspTJT.] • V 

3 See the Dharmasindhu parichchheda iii. second half 1. 36 p. 2 ; wHfere the practice 
40 is mentioned as based on custom, and intended as a penance ; so that it is clearly 

optional. 

4 See Mahdbharata Adiparva, ch. 76 v. 7. 

• sW’rr *rR€r<^rftftfrr: I jar*: srj: i | See. the. 

Mah&bh&rata Yanaparva (Dialogue between Mnrknndeya and Yudliisbthira). 
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those who visited IWma on his return from exile (see the Adhytftma 
R6m£yana Uttarkdnda ch. i. v. 7). 


Yama. 

There are two works ascribed to Yama, viz., Yamasmriti and Yama- 
dharmasdstra. • 

I. The Yamasmriti (A) consists of 78 verses, all in the Anushtubh 
metre, save v. 44, which is in the Upajdti. It professes to deal with 
Prdyaschitta or penance alone (v. 1 p. 560) ; has some verses on puri- 
fication; refers to Brihaspati (see v. 27 p. 562) and Bhdsvati in v. 33 
p. 563, v. 17 p. 562, and v. 54 on p. 565; speaks of certain castes 10 
stigmatized as Antyaja common with Angiras (see v. 3 p. 554 and v. 

33 p. 557 respectively). Verse 65 on p. 566 ends in (as has 

been said by Yama) ; v. 74 corresponds to v. 1 63 of Angiras in C and D. 

Remarks . — It is clear from the opening verse that this work relates 
only to one portion of the law ; and the contents show that that too is 
done imperfectly, there being nothing either at the beginning or at 
the end to connect this work with Yama. It is most likely a detached 
fragment of another work. The last verse shows that the ws>rk was 
.. addressed to a (the best of Brdhmanas), thus giving a pretty 

clear indication that this does not belong to the class of Smriti works, 20 
which as a rule arc addressed to an assemblage of Rishis or sages. 

This fragment affords indications of a later date than the digest of 
Ydjnavalkya ; as may be seen from tho following circumstances : — 

I. The exception introduced in v. 15 p. 561 to the general maxim 
that for the purposes of a sentence there is no proxy in criminal law, is 
not met with inManu or Yajhavalkya; II. The penances laid down by 
Ydjnavalkya are superseded in favour of gifts to Brdhmanas ; 1 III. 
The exemption from punishment extendod to children under six years 
of age in v. 16 pp. 561, 562. IV. The non-mention in Yajhavalkya of 
the castes referred to in v. 54 p. 565. 80 

From a consideration of v. 17, on the one hand, which is met 
with in Angiras, and from vv. 15 and 16 on p. 561 on the other, I am 
inclined to place Yama after Angiras, inasmuch as the former notices 
an exception made by the latter to Yajnavalkya's law, and lays down 
an exception to that .exception. ^ 

' ’ The definition of a given in v. 37 p. 563 2 is opposed to that 


1 See v. 43 p. 564, which runs thus : — 
qnfirsrr sr 
1 It runs thus : — 


<T*rrt *r srm ft II 


4a 
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given in the Araarakosa, hUida ii. varga ix. v. 5 and its commentary 
(see Bombay series edition of 1877 p. 210). 

II. The Dharmasdstra of Yama (B, & and D) consists of 98 
Anushtnhh verses ; refers mainly to Prd \j ascii it fa or penance ; and has a 
few verses on purification and on water oblations to deceased relations. 

Remarks . — This Smriti is entirely different from the one above men- 
tioned as found in A. Only a few- verses agree, such as 33 and 54 of 
this Dharmasdstra . The author of this is represented 1 as the fore- 
most of Rishis, and declaring the law as laid down by Srutis and Smritis. 
10 The inclusion of Smritis amongst his sources stamps him as a compiler 
and not a law-giver. In v. 29‘ 2 , a Kapalika is mentioned as one whose 
food should not bo partaken of on pain of incurring the penalty of 
performing at the least two Aindavas y which are penances similar to 
Chdndraganus. Kdpdltkas are worshippers of Bhairava, an attendant 
of Siva, 4 who has no place in the Vedic pantheon, and is purely a 
Puranic or Tan trie deity not met with in Manu or Ydjnavalkya. It 
must be noted that the mention of this sect under the preceptorship 
of Batukanatha at Ujjayini, now popularly spelt as Oojein, in the 
Sankara Vijaya of Anaiida Giri in ch. xxiii. p. 138, as well as in the 
20 Sankara Jaya of Madhava, takes this sect to a time earlier than that of 
the famous Sahkar&eharya. 

As regards the pedigree of the author, Colebrooko (see p. 469 of vol. 

I. of his Essays) considers him as the brother of the seventh Manu or 
Manu of the present age. The fact that both the present Manu and 
Yama are styled Vaivasvata orsons of Vivasvat would indeed make 
them brothers ; but it is hard to see how Yama, who, as son of Vivasvat, 
is represented in the Vedas as a deity 3 can be identified with a human 
legislator who is expressly mentioned in this work as the best of 
Rishis or Munis. It is fair to add that a quotation from Yama, which 
30 Kulluka has taken in his gloss on v. 38 ch. ii. of Manu, affords grounds 
to hold that Yama the legistator was also son of Vivasvat. But that 
passage is not found in both tho abovementioned versions of Yama, 
and I am not sure that tho work of Yama mentioned by Kulldka may 
not be entirely different. If wo are to suppose them as one, then it 
must follow that our present Yama is only fragmentary. That thia~as 
likely will appear from several texts which are elsewhere attributed to 
Yama, but aro not found here. 4 

^ See the opening verse. 9 

m 3#rrw^pTT ii 

40 * It runs thus : — 

^nrif^Rr^pfr^r I ll 

8 See Muir’s texts, vol. V., ch. xviii. pp. 287 to 305. 

* See for example Nirnayasindhu Parichchheda iii. the first half 1. 37 p. 1, 
where a text of Yama is quoted on the subject of marriage. 
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Verse 78 lays down a complete change of the gotra or family of a 
T woman on her marriage.* 1 

Verse 91 mentions Gtsringa or tho horn of a cow as a certain 
measure of height, of the definite extent of which I am not aware, 
although it appears to be something like a cubit. 2 

Verses 19 ajad 20 contain strange provisions for punishing suicide 
(only an unsuccessful attempt of which is punishable under the Indian 
Penal Code), and for punishing the sons and friends of one who success- 
fully or unsuccessfully attempts suicide. 3 

General Remark*. p) 

Yama appears in the Rig-vedaand Sutapatha Brdhmanaofthe White 
Yajurveda as a deity to whom several hymns are addressed. He is 
worshipped now with the recitation ofRig-vcda x. 14,13. In the 
Purdnas, no Yama is met with as either a king or a sage; so that I am 
strongly inclined to regard the Smriti writer Yama, whom Kulluka quotes 
in his comments on Manu cli. ii. v. 38, as trying to enhance tho im- 
portance of his work by styling himself the son of Yivasvat, and so 
giving the work an appearance of being a production of god Yama. Tho 
Puranas represent Yama as tho guardian deity of the south. Being 
cursed by sage Mandavya, lieis said to have become incarnate in tho 20 
form of Vidura, the natural brother of Dliritarashtra and Panel u (see 
Mahdbhdrata Adiparva chs. 107 and 108). Yama is also said to have 
appeared in this world in the form of Yudhislithira (see Mahabbarata 
III., 314, 0, 1. 310, p. 2). 

His office in heaven is to judge of the actions of men in this world 
after their death, and to give rewards or punishments as may be due. 

As above mentioned, extracts attributed to Yama exist in several works 
besides those previously described, which are 'not to bo found in 
these collections. Such a work therefore must have been current in 
several parts of India, particularly about the South at or about the time 30 
of Ydjnavalkya. 

A prist amba. 

There is only one work named A'pastamba Smriti in all the collec- 
tions I have consulted (A, B, C, and D). It consists of ten chapters 
in the Anushtubh metre, and treats of nothing but penances as the 
opening verse indicates. 

' i 1 It ruos as follows m 

jrrft qr£ l wrftpfiftT * n 

* The verse runs thus : — 

fffr J *rzpFt uPrsrr sr&r I an* ftrH •• 40 

* The verses run thus : — 

Hmmf i &r*it firsnf h 

^imn^Prwfpr I srroftr*r h 

it 
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Ch. I. — Contains 34£ verses ; mostly treats of penances for injuries 
or annoyances done to cows. The highest reverence is enjoined 
for cows ; and minute directions are given for their tending, 
tying, &C . 1 

Ch. II. — Contains 14 verses; states what things never become impure, 
and how others are purified when impure. 

Ch. III. — Contains 12 verses; lays down penances for living under 
the roof of a Chan dal a ; has general rules and exceptions in regard 
to the performance of penances; has a verse (No. 6) found also 
10 in Ahgiras and Yaina (see pp. 557 and 502). Verse 7 is found in 

Ahgiras (see p. 503) with a slight variation, viz., that the proxy 
on whom the punishment is enjoined to bo inflicted is the 
preceptor, or a friend in Apastamba ; whereas he is the father, 
brother or a relation in Ahgiras. In verse 10 there is an exalta- 
tion of tho Bralinmna similar to that on p. 504 v. 43 in Yaina. 

Ch. IV. — lias twelve verses ; treats of penances for drinking out of a 
Chanda 1 a* s cup, or for liis touch, Ac. 

Ch. Y. — lias 14 verses ; lays down a penance for a twice -born for 
drinking water while defiled by the touch of a Chandra. Verse 
20 4 lays down that there is no penance for a Sudra except giving 

presents to Brahmanas. Verse 8 is here referred to Ahgiras, r 
but it is not found in the Ahgirasa Smriti. 

Ch. VI. — Has 10 verses; refers to the use of indigo, and penances 
for using it, &c. 


Ch. VII, — Has 31 verses, all relating to a woman in menstruation. 

Ch. VIII. — Has 21 verses ; commences with the purification of 
things ; condemns intercourse with the Siidras. Verses 7 and 8 
are identical withvv. 48 and 49 on p. 558 in Ahgiras. 0 i- 
Ch. IX. — Has 43 verses ; describes miscellaimiu/uiiord« - . vv 8 

30 and 9 (p. 579) are idem ticaUvUiso son 0 f uUS Ynmi • 

so JIT? K Jth the .hn vs. 44 «nd 46 <p. 

t / *" "°; & V ip- 581 ) .*‘Wteo t “teiae.pti« 

not bo . The practice of timing 

mus i ' 560) in Augivas. U 1 B 81). 

ljV is strongly condemned (v. 2o ^ and rae ntions Yama 

,, y Has 16 verses ; inculcates , V 11 is seen m 

. 3 :. of retribution „t the 

the Hitopedose of Wj »™ w - ^ rfoeptien. to the few* 

> duties of a man. 

about impurities. - Hen 0I1 0 ne branch of the 

Be,».*.-This is it should have been styled 

. . 40 Arys. dh.m«»rs ; end I fed to see w y . 


• fc.fai-1-*’- 21"»P “8»d< »,.»• 
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by Colebrooke (see his Essays, vol. I. f p. 469) as the metrical abridg- 
the larger work of Apastamba, viz., his Dharmasritra. To my 
mind, v. 25 on p. 58 1 1 appears diametrically opposed to such a suppo- 
sition, for Apastamba in his Dharmasdtra Prasna ii. Pa tala \ i., Kandika 
xiii. Sutra xii. (p. 72) lays down a doctrine about the payment of 
Sulk a or bride-price to the father of tlio bride, which is inconsistent 
with the condemnation observed in^the said v. 25 p. 581 inch. ix. 
Another conclusion that 1 draw from the said verse is, that this pro- 
duction is much later than Yajnavalkya, who lays down. a rule for the 
devolution of this bride-price, in ch. ii. v. 144. 2 I must not omit to note 10 
that Manu in ch. iii. v. 51 also condemned the acceptance of Snlka 
in marriages: but 1 hold that in ch. iii. v. 31, and ch. ix. v. 197 Manu 
shows the existence of the custom of receiving Sulk a which he had to 
recognise despite his disapproval of it. 

As between Ahgiras and Apastamba as judged by their ^orks in 
compilation A, 1 am of opinion that Apastamba is the earlier. For, I. 

— Ahgiras expressly quotes from Apastamba (see v. 54 at p. 559) 5 ; 

II. — Ahgiras has borrowed seme verses bodily and others with some 
variations from Apastamba (compare vv. 49, 50, 52, 53, 55, 57, pp. 558 
a r .a 559, from Ahgiras, with vv. 7, 8, 9, 10, 12, 13, in ch. viii. pp. 20 
j6 77, 578 from Apastamba) ; ITT. — A comparison of v. 8 p. 555 in 
(Ahgiras 1 with v. 14 ch. v. p. 571< in Apastamba 5 shows that while 
fbotli are laying down a penance for one and the same objectionable act, 
the penance is different in the two cases. Apastamba lays down bathing 
and sipping water, while Ahgiras says sipping water alone is sufficient. 
The uso of the word era (alone) in the said verso shows that Ahgiras 
had in his mind at the time a text which enjoined something move than 
what he did, and that lie emphatically dissented •from that text; so 
that Ahgiras must be later. 

The theory propounded by me elsewhere that most of these Smritis 30 
were not the direct productions of their reputed authors, but that they 
were the reproductions of their doctrines by cither their descendants 
or followers, meets with confirmation here. Apart from the fact that 
there* aro several verses in this book which end in (so 


1 It runs thus : — 

3^'TClfa it ^T'iFT pTrrr I fat srptfar gtfrT || 

* 'Sj 8 Vijnanesvara defines fculka mentioned in the verse as (that whioh 

' is taken when a ^laughter is bestowed in marriage) see Mit. ch. ii. 1. 62 p. 2. 

3 It must be added that although this verse is not found in Apastamba exactly 
in this form yet v. 21 in ch viii. p. 57 8 in the latter is very similar. 40 

* The verse runs thus : — 

fqrfr I ^%cT 

• The verse runs thus : — 

ffafi ffarT fare Tfcr'ti I wr?*r*«r ftp:* It 
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said sage Apastamba), 1 the opening verse* distinguishes the writer 
of the work from the proponnder of its contents, in unmistakeable 
terms. 

Usanas is mentioned in v. 29 cli. i p. 569. 

As regards the age in which Apastamba lived, he is mentioned no- 
where as a Rishi save in the Matsya-puruna ch. vii., vv. 33, 34, 
where ho appears as a contemporary of Kasyapa and the presiding 
priest at the sacrifice named Putralcamaxhti by Diti, who became after 
that sacrifice the mother of the forty-nino Maruts. He also appears as 
10 a descendant of Bhrign. Apastamba is again referred to in the Mahd- 
bluirata Anusasanika Parva ch. Gov. 12; but no account of him is 
given there beyond the fact of his having attained filial emancipation 
by means of a gift of sesamum. There is also a halpasutra including 
JDharmasutm ascribed to him. The work of Apastamba, referred to by 
Nilakarfulia in his Yyavahara Mayukha (sec Part I. p. 55 1. 7 ; and p. 96 
1. 29) is his Dliarmasutra. Some verses occur here that are also found 
in Laghu Parasara. 

The antiquity of Apastamba is clear from his mention in the Vidddi 
Ganain the Ganapatha of Panini (see Bothlingk’s Panini vol. II. p. 116). 
20 There a^o very few followers of the Apastamba Sutra iti this Presidency 
as far as I am aware, and they are confined to the Desastha and Dravida 
sections of the Druvid division. Dr. Bidder's statement in his intro- 
duction to the translation of Apastamba (see Sacred Books of the East, 
vol. II., Introduction pp. 31 and 82) seems to be inaccurate ; for those 
that are generally known in this part of the country as Apastambiyas 
are merely followers of the Jliranyakesi Siitra of the Black Yajurveda. 


Snmvarta. 

The Samvarta Srnriti (A,B, C, D,) is the same in all the four compila- 
tions with slight variations in the number of verses, due probably toacci- 

30 dental omissions in transcription. It consists of 227 verses in A and B, 
and of 210 verses in C and D, all in the Anushtubh metre. It is not 
divided into chapters. It lays down the duties of a Brdhmachdrin up to 
v. 34 (p. 587), those of a householder up to v. 96 (p. 592), those of a 
hermit up to v. 100 (p. 592), and those of an ascetic up to v. 106 
(p. 593). Then begins the portion on penances. The verse (v. 108) 
enumerating the perpetrators of primary sins, is identical with v. a* 
ch. viii. of Usdnas (p, 542), and only a paraphrase of Ydj. oh. iii. v. 227. 

1 See for instance ch. v., v. 14 p. 574 ; ch. vi. v. 9 p. 575 ; ch. vii. v. 31 p. 577 ; 
ch. viii. v. 21 p. 5/8. 

40 * It runs thus : — 

' ” *TT*T^T«r JWTtflr I ffRWr H 
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The.penance and purification for the slayer of a Brihrnana is laid down 
npfov. 113 (p. 593) ; those for a drinker of wines (the most objection- 
able kinds of which are Mentioned in v. 11 5) up to v. 119 (p. 594); those 
for a thief up to v. 122 (p. 594) ; those for the violator of his preceptor's 
bed, and for one who associates with any one of the aforesaid sinners of 
four kinds, are laid down up to v. 125 (p. 594). Then follow penances 
for secondary sins and general ordinances for purification to the end of 
the work. 

Remarks . — The foregoing analysis will show that so far as this 
treatise shows, Samvarta has not written anything on the civil law : 10 
and that in what he wrote on ritual and penance, there is nothing that 
is original. Tfifl-t this work was accepted by KaraaMkara as the ge- 
nuine Smriti of Samvarta would appear from the quotation of v. 173 
(p. 598) in his Nirnayasindhu Parichcliheda iii. chapter on impurity 
1. 19 p. 1. But the quotations made from Samvarta by Nilqjsantha in 
his VyavaMra Mayiikha (Part I. p. 3 1. 11) and by the Viramitrodaya 
1. 9. p. 2 1 show that Samvarta wrote on the duties of a king and the 
administration of justice ; and the absenco of those passages in the work 
now available clearly marks it as fragmentary. 

It is worthy of note that in v. 35 p. 5 8 7 , 2 all other forms of mar- 20 
riage save the Brahma are emphatically discarded for a twice-born. 
This circumstance would only show Samvarta to be later than Manu (see 
ch. iii. vv. 20 — 26) ; but it affords no clue to deciding his relative position 
with reference to Yajnavalkya. For the latter only defines the eight 
forms of marriage laid down by Mann, and is silent as to which should 
be adopted by the different classes. (Bee Ydj. ch. i. vv. 58 to 61.) 

It would appear from this that in Yajfiavalkya's time Manu's division 
of the different forms of marriage among the different classes had been 
broken through; and that his only defining them without assigning 
them to different classes may be taken to be a compromise between 30 
Manu on the one hand and Samvarta and other writers on the other. I 
only offer this as an explanation, which, if correct, will place Samvarta 
prior to Yajnavalkaya, and this on the supposition that the Smriti under 
his name represents his opinions. 

The verses in which his name is mentioned are v. 38 (p. 587) ; v, 
164 (p. 598) ; v. 227 (p. 603). 

As regards his history, the Purdnas mention him as the seventh 
of the eight sons qf Angiras whose eldest son was Brihaspati. This 

5 “ ' 

1 They run as follows : — 

swrrFTr Thfarat ?rwfr i sTTfrofawr: 1 1 40 

arwrHtifligtrfar I snRPrr* 3 777 . 1 1 

1 It runs as follows : — 

faTprCT. i TTfr *r»prr fW’Nr It 

forfr ^*PTJj'nn%rrff 1 1 
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SamVarta was the presiding priest at the sacrifice of Marutta, a prince 
of the solar race (see the Mahdbhdrata, Sdntiparva Rdjadharma ch. 
xxix. v. 21 [1. 27 p. 2]). Valmiki’s Rdmdyana, Uttara Kdnda, Sarga 
xviii. vv. 2, 3 (1. 28 p. 1). alludes to this story of Samvarta, and 
makes Marutta a contemporary of Ravana. The fact that Marutta's 
sacrifice took place on the banks of tho Yamuna at a sacred place 
called Plakshavatarana may afford some indication to Samvarta's place 
of residence. Beyond the facts af)ove stated, wo know nothing of 
him; but it appears likely from his being requested to preside, at a 
10 sacrifice which is celebrated alike in the Br$amanas as well as the 
Puranas, that Samvarta was the? head of a school ; so that it may be 
that the present work is tho production of somo pupil or descendant 
who epitomized his master’s instructions. 


Katya yana. „ 

The Katyayana Srariti, as it appears in A and B, is divided into three 
Pmpathakas or parts, each of which is sub-divided into Khandtis or 
chapters. The number of these Khandas in all is 29. 

Pra path alia I. 

Khanda I. — Contains 18 verses in Anuslitubh metro; contains gene- 
20 ral rules in connection with the ritual to be narrated. Vasishtha 

is referred to in v. 18 p. GO 5. 

Khs. II. to V. — Contain 14, 14, 12, and 11 versos respectively, and 
treat of IS r Add ha ritual. A certain form of Sraddha ritual laid 
down by Vasishtha is referred to in Khanda iv. v. 12 p. 608, 
there is one verse in Upajati metre in Khanda v., viz. v. 5. p. 608. 

Khs. VI. to IX. — Contain 14, 14, 24, and 15 verses respectively, re- 
late to the production of fire by friction and its worship. 
Khanda IX. v. 11. (p. 614) is in Vamsastha metre. 

Kh. X. — Has fourteen verses, and relates to the duties at the com- 
30 incnccinent of each day. Ndrada is referred to in v. 2. p. 615. 

Pra path ah' a II. 

Kh. XI. — Has 17 verses, and relates to the three prayers offered 
at the commencement, tho middle, and the end of the day. 

Kh. XII. — Has 5 verses, and one proso passage ; relates to liba- 

1 tions of water to the gods. Verse 3 (p. 618) i3 in Upajdti metre. 

Kh. XIII. — Has 14 verses ; and treats of the five daily sacrifices. 
Yerse 9 is in Ary a metre; and v. 13 contains the dissent of 
Gotama from the author in regard to saluting the manes. 

Kh. XIV. — Has Inverses and one prose passage ; relates taBrah- 
40 4 . mayajna and Vaisvadeva. Y. 8 (p. 620) is in the Upajati metre. 
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Khs. XV. to XIX. — Have 21, 23, 25, 24 and 16 verses respectively, 
refer to gifts to Brdhmanas, the dimensions of the sacrificial 
altar, certain oblfitions to the manes, the monthly and fortnightly 
sacrifices, and the duties of a wife in connection with the worship 
of fire. Gotama, Sandilya, and Sandilyayana are referred to in 
v. 21 kh; xvii. (p. 626) and Gobhila in v. 24 do. do. 

Prajaitlmka III. 

Khs. XX. to XXIX.— Have 19, 16, 10, 14, 16, 18, 17, 21, 19 and 
19 verses respectively ; treat of the fire to be used in cremation, 
the worship of fire in detail/ impurities on birth and death, 10 
sacrifices and penances for omissions in that ritual, and certain 
other oblations, &c. The Ramzan a is referred to in v. 10 kh. 
xx. (p. 631). Verse 9 kh. xxii. (p. 033) is identical with Yaj. 
cli. iii. v. 11. Bliyigu is referred to in v. 10. kh. xxvii. (p. 610). 
Verses 12 and 13 ibid, are identical with Maim ch. ii. tT V . 46, 47. 
Gaya as a sacred place of offering oblations to manes is mentioned 
in v. 9 kh. xxix. (p. 643). 

Remarks . — This same work appears in C and D as the Smriti of 
Gobhila, with the colophon styling it as simply Karma V vatVt pa. It 
seems the opening verse 1 gave grounds for this incorrect* dcsigna- 20 
tion of the work. But it is quite clear that the work is notone of 
Gobhila but of Kdtyayana, as the colophons in A and B expressly style 
it; for Karkaehdrya one commentator of the Katiya Srauta Sutra 
(of the White Yajurveda) often refers to Katy ay ana's texts which are 
found in this work. 3 From the way in which these references are made 
by expressly mentioning the name of Katyayana, it is evident that 
Karkdcharya regarded the author of the Karmapradipa as different from 
the author of the Srauta Sutras he was commenting on, although they 
bore the same name. 3 This is corroborated by the said Karkacharya 
quoting certain versos belonging to tho Karmapradipa, viz., vv. 12, 13 30 
and 14,kh. xv. (p. 622) as corning from Ckhanrfofja-parisishta (see Kdtiya 
Srauta Sutra p. 338 11. 7, 5, and 9 respectively), and thereby showing 
that this Karmapradipa of Katyayana was a Parisishta of the Sarna- 
veda.* Gobhila is known to be the author of the Grihya Sutras of 

1 It runs thus : — 

spr'nix i sTwmr ^r^li 

* Compare v. 3 kli.^ii.,p. 610, vv. 3 and 18 kh. xx. pp. 620 and 621, with Kaffya 
Srauta Stitra}). 354 1. 6 ; p. 354 1. 1 ; p. 353 1. 21 respectively. 

* This is confirmed by Chandra- Kanta Tarkdlankara in his commentary on 
Grihydsangraha (a supplement by Gobhila’s son to the Grihya Stitras of Gobhila), 40 
who often quotes from the Karmapradipa, ascribing it to Katyayana, and also hints 
that the K&ti&yana who wrote it was a follower of the S&maveda. (See Gobhila 
Gfihya Sdtra. Bib. Ind. p. 797 11: 4 and 10.) 

* See further Max Muller’s Sanskrit Literature, 2nd edition, p. 201 note 6. 
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&&maveda ; and the circumstance of Kdtydyana being a Parisishta- 
writer to supplement Gobhila, explains why Sdmavedais invoked at the 
beginning of this work, and why Gobhila's nanne is mentioned there. 
The supplementary nature of this work is apparent from the author's 
distinctly saying in the opening verse that he was borrowing from 
authors others than Gobhila, and from his subsequently quoting from 
other authors where they supported or dissented from Gobhila. 1 It 
thus appears that this work has been wrongly designated a Smriti. 
At any rate, that work of Katydyana from which Nilakantha has made 
10 very copious extracts in his Vyavalidra Mayukha, and which Colebrooke 
describes as clear and full treatise on law' (see Essays vol. I. p. 469), 
is not the present work which contains nothing about civil law. 

Kdtydyana's name is connected with several works such as the Srauta 
Sutra of the White Yajurveda, the Karraapradipa which, as we have 
seen, is .a parisishta of Samaveda, the Varttikas on the Grammar of 
Pdnini, two Sarvdnukramas of the Eig-veda and the White Yajurveda, 
and the Smriti as quoted by modern treatise writers on Dhcimnsastra . 
Again, a Katyayana is mentioned as residing at the court of Rdma in 
Uttarakdnda ch. lxxiv. vv. 3, 4 (1. 114 p. I).' 2 It is hard to say whether 
20 all the abovenamed works were the works of ono and the same indivi- 
dual, or of several, although I incline to the latter supposition. I may 
also mention that in so far as the Karmapradipa alludes to the Ramdyana 
(see v. 10 kh. xx. p. G31), it is not unlikely that it may be the production 
of that Katyayana who was a judicial adviser at the court of Rdma. The 
Skanda Purana mentions Katyayana as son to Ydjhavalkya from his 
wife Kdtydyani and as the author of Vedic Sutras, thus identifying him 
with the author of the Kdtiya Srauta Sutra. 

Brihaspati . 

The Smriti attributed to Brihaspati is one and the same in A, B, C, 
30 and D ; though in C and D there are 31 verses omitted. In A and B it 
consists of 80 verses, all in the Anushtubh metre, save v. 10 at p. 645, 
and v. 30 at p. 647, which are in the Upajati and Indravajrd metres 
respectively. 

It opens with a question by Indra to Brihaspati as to which was 
calculated gift to secure eternal bliss. Brihaspati in reply mentions a 
grant of land as of superlative efficacy. Yadu and Nahusha of the 
lunar dynasty, and Prithu, DiMpa, Nriga and Sagara pf the solar 

1 See v. 18, kh. i. p. 605 ; v. 12 kh. iv. p. 608 ; v. 13 kh. xiii. p. 619 ; v. 4 kh. 
xx. p. 630 5 v. 13 kh. xxiv. p. 636 ; v. 21 kh. xvii. p. 626. 

40 » Yh ey run as follows : — 

frat fifrrr srfosT srtftrfrr: i it 

*rpr*nr.- 1 wKta vr II 
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dynasty (see vv. 25 and 26 p. 646) are highly extolled for their grants 
l of land ; and the horrid penalty of resumption invariably met with in all 
jjjjanads (grants) in this • country is given in* vv. 28 and 29 p. 646. 
|tyasa is referred to in v. 43 p. 648. A Brahman’s property is in- 
I isted with a halo of sanctity, and protected against depredations of 
thieves and unjust kings by means of a long dissertation. The dig- 
ging of tanks for public use is commended under a prospect of great 
merit in the next world. Then follow miscellaneous verses. 

Remarks . — There is nothing to support the claim of this work to a 
rank in the Smriti literature ; nor is there anything to connect it with 10 
Brihaspati save tho last verse. The dialogue in tho opening verses 
as well as the st^e of the whole indicate that it is a piece severed 
from some Purana, and set up as an independent work, merely becauso 
Bphaspati's name occurs therein. Brihaspati's Smriti is very largely 
drawn upon by Nilakantha on the civil law ; and is represented as one 
of the four recensions of Manu. 1 That work is undoubtedly not the 
one that we have before us. It must be noted that in C and D the 
work commences with a verso which mysteriously introduces king 
Nala, 2 and is termed in tho colophon as the abridged Brihaspati. 
Whether it is this work which Colebrookc alludes to when ho speaks 20 
of the existence of an abridgment of Brihaspati (see his Essays, vol. I. 
p. 469), it is hard to say. But it is likely it is not ; for a work which 
gives precedence to gifts over all penances, and is so far modern, could 
not have been accepted by him as belonging to the Smriti period. 

General Remarks. 

Brihaspati is represented as the eldest son of Ahgiras (sco Mahabhd- 
rata Adiparva, cli. 76), brother to Samvarta, Jdio hereditary pre- 
ceptor of tho gods, and a cotemporary of Sukra or Usanas. In Malia- 
bliarata Adiparva cli. 104, ho is represented as son of Utatliya, and 
brother of Dirghataraas. lie is said to have been the fourth Vyasa, or 30 
arranger of tho Vedas in tho present Manvantara (soo Devi Bkagavata 
skandhai. ch. iv.). This is the P uranic account of Brihaspati. In the 
Vedas the priestly character attributed to him in the Mahabharata is 
nowhere met with ; nor is there any warrant in tho Vedas for holding 
him as the son of Ahgiras. Dr. Muir indeed asserts both 3 these cir- 
cumstances in respect of him on the authority of the Rig-veda; and 
.cites in support thereof the following passages from tho Rig-veda, viz., x., 

41, 3 and ibid, iv., 4t), 1 ; vi., 73, 1 and x., 47, 6. I shall examine these 
passages in ttie said order. In Rig-veda x., 141, 3, tho last quarter is 

1 See above Introduction. 40 

* The verse runs thus : — 

WFFqffi’ f^TTrTj 1 *T^n* J TOT *PTI r II 

* See his Sanskrit texts vol..V., p. 280. 
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X57FT ^ Sdyana explains it as ?$r°i TRTPTft (see Max 

Muller’s Rig-veda, vol. VI. p. 513). How in the face of this authoritative 
explanation Dr. Muir can make the word qualify as he ap- 

parently does, is more than I can see, especially when the existence of 
the particle would rather necessitate S6yana’s mode of explanation, 
and when Praj4pati, for whom the word Brahma nam is used according 
to S&yana, does exist as a deity by himself on Dr. Muir's own showing 
(see his Sanskrit texts vol. V. p. 390). Far from appearing in the 
Vedas as a priest of the gods, Brihaspati appears there as a warrior 
10 having weapons (see Rig-veda ii., 24, 8; vii., 97, 7, and x., 53, 9), and 
leading the armies of gods along with Indra (see Rig-veda x., 103, 8; 
viii., 96, 15). 

In regard to the descent of Brihaspati from Ahgiras, which I think 
is meant to bo understood by Dr. Muir when he says Brihaspati 
was an r Ahgirasa, S£y ana’s comments on the Rig-veda iv., 40, 1, are 
indeed vague to some extent, though to my mind they sufficiently in- 
dicate that he considered Ahgirasa as a deity by himself distinct from 
Brihaspati, as will more clearly appear from what follows. It suffices 
for my purposes here to observe that there is nothing in the verse to show 
20 that in the line must go with In the second reference 

in vi., 73, 1, Ahgirasah Brihaspati is explained by S6yana as BTTlfCff: 
TOTSSTH: (born after Ahgiras), supporting himself by a quotation from 
Aitareya Brdhmana (see Max Muller’s Rig-veda vol. III., p. 888), which is 
translated by Dr. Haug as follows : “ Those parts (of Prajapati’s seed 

after it was heated) which were coals (Angara) became the Ahgiras. 
Those coals whose firo was not extinguished, and which blazed up again, 
became Brihaspati.” (See Dr. Hang’s Aitareya Brahmana vol. II. p. 220.) 
In x., 47, 6, Sdyana does not take the word as standing for the 

deity going under that name ; for he explains it by 3E^n^f^(the 

30 master of big sacred formulas), and makes it an eipthet of Saptagu, who 
is the Iiishi of tlio hymn. Moreover, the word is referred to 

standing for Saptagu, and does not go with Brihaspati ; as indeed it 
would be impossible to take it, considering the different cases in which 
the two words stand. Thus it will appear that in none of these three 
passages is Brihaspati described as an Ahgirasa in the sense of a de- 
scendant of Ahgiras. 

It is perhaps superfluous to mention that the word Brihaspati occurs 
{ii the Ganapdtha of Veda in the mwwfc Gana, seeing that it is found 
in the Vedas. 


40 Parakara . 

There are two works going under the name of Par&ara, viz., a 
* Parfisara Samhita and a Brihat Parasara Samhitd. 
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I. Parasara Samhit6 consists of- twelve chapters (A, B, C, and D). 

Ch. I, — Several sages pnce repaired to Vyasa in his hermitage on the 
summit of the Himalayas, and requested instructions from him 
on the subject of Dharmasastra. He, leading them to the 
hermitage of his father Par£sara at Badarikasrama, communicated 
to him the prayer of the sages. Panisara then begins by stating 
certain ordinances common to all the four classes, and laying 
down their occupations, and the distinctive features of the 
different yugas or ages. The chapter consists of 64 verses. 
Verses 21 and 22 (part ii. p. 8) are identical with Manu ch. i., 10 
vv. 85 and 86 respectively. 

Ch. II. — Consists of 17 verses, and treats of the duties of a house- 
holder in all the four classes. 

Ch. III. — Consists of 54 verses, and treats of impurities of birth and 
death. Verses 43 and 44 are in the Upaj&ti metro. 

Ch. IV. — Consists of 29 verses, and lays down miscellaneous pe- 
nances. Prajapati in.v. 4 (partii. p. 13) and Sankha in v. 25 
(part ii. p. 15) are referred to. In v. 19 (part ii. p. 14), four 
out of the twelve kinds of sons are mentioned, and an adopted 
son is defined. * 20 

Ch. V. — Consists of 25 verses ; aud gives penance for a dogbite, 
and certain ceremonies observed at the time of cremation. 

Ch. VI. — Consists of 71 verses ; and prescribes penances for dif- 
ferent faults and omissions. 

Ch. VII. — Consists of 42 ^ verses, and lays down means of purification 
and penances. Manu is referred to in vv. 33 to 35. 

Ch. VIII. — Consists of 41£ verses. A parshad is defined, and con- 
fession to them by the guilty is enjoined as a means of absolu- 
tion. The study of the Vedas by the twice-born is insisted on. 

Ch. IX. — Consists of 62 verses ; lays down minute rules with re- 30 
gard to the tethering, grazing of cows, &c., and penances for 
injuries done to them. Verses 33 and 48 are in the Upajdti 
metre. Manu is referred to in v. 51. 

Ch. X. — Consists of 41 £ verses, defines penances, and directs certain 
penances to be performed for certain offences. 

Ch. XI. — Consistg of 53 verses ; lays down penances, and defines 
certain mixed classes ; 

Ch. XII. — Consists of 74 verses ; lays down penances, a pilgrimage 
to Rama’s bridge at Ramesvara being one of them. 

Remarks. — In C and D the number of the verses in different chapters 40 
does not correspond to that given above, owing mainly to several 
omissions and to a difference of arrangement in respect of chapters. 
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The arrangement in A and B seems to be the correct one; for its total 
number of verses comes up to the figure mentioned in v. 73 ch. xii. 
(part ii. p. 52) ; and it is an arrangement which the well known 
Mddhava, commentator of the Parasara Srariti, has accepted. Madhava's 
analysis is as follows : — 

I l ftreraraPTO m ^ mwvnt l 

^iWMRTTORir srqrcoTT: l Trafrffar. I y«nftr- 

sfisRrqrcr rfcr: l ^frrrwnrNj qi%rr atf*rcrffir<r: | str 

lO^rr^rsr^r | rt xrr^r I mmenf 

jnrfi&f I mw I ircfWrwr: q^ir I 

flqfr°far°T ^mr^: 1 irrvf«r?T to srjr ^ I serorwr* 

tit*rr I urefiFT *im ^ wt I ^ <T£tfrr<r I wquR- 

^ xTRWrf ffur I swriTOtsRr^ ^p?5r srfrrTff I sresr; qftSra’: ^qnw- 

II. Bi-iliatpanisara (A and C) consists of twelve chapters, mostly 
in the Anushtubh metre. 

Ch. I. — Has f>2 verses ; opens with the sages headed by Vyasa 
going to Para sara, and requesting instructions from him. 
20 Thereupon Parasara describes the different Yu gas ; detailing the 

evils to which the present age is subject. Verses 48 to 60 state 
in brief the substance of the whole work that follows. Verses 
61 and 62 state that Snvrata composed the present work with 
the permission of Par&sara. Verse 62 is in the Upendravajra metre. 

Ch. II. — Consists of 479 verses ; lays down the six duties of the 
twice -born in v. 7 ; then gives details with regard to the first 
of them, vitf. kandhyd or prayers offered at stated times of the 
day; vv. 86 to 223 lay down the minute ritual enjoined during 
bathing the second duty ; vv. 224 to 364 lay down rules 
30 with regard to ja p a (recitation of sacred texts) — the third duty ; 

vv. 365 to 408 lay down the details of the fourth duty, viz., puj a 
or worship ; vv. 409 to 447 relate to the fifth duty, viz., the vaii- 
vadeva (offering to the fire-gods), and vv. 448 to 465 to the 
sixth duty, viz., Atiihya or hospitality ; vv. 466 to 479 relate 
to duties of the several classes. The following metres are here 
met with: — Vasantatilakd (see vv. 221, 395, S96), Indravajrd 
«• (see v. 255, 256, 264, 266, 268, 407, 465), JCpajdti (see vv. 265, 4l 
267, 269, 364), Upendravajra (see vv. 362, 446), and Indravanes6 
(see v. 222). 

40 The following personages are referred to in this chapter : — 

Gobhila (see V. 49) ; Aruna (see v. 73) ; Ydjnavalkya (see vv. 

<• 79, 249) ; Manu (see v. 86) ; Sanaka (v. 168) ; Sanandana (v. 

168) ; Sanatkumdra (v. 245). 
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The Panchardtra is alluded to in v. 397 ; v. 62 gives the seven sages 
of the present age of Yaivasvat Manu, in a certain order which is 
not the one given in the Bh£gavata Purdna shandha viii., ch. xiii. 
v. 5. 

Ch. III. — Contains 184 verses, professes to lay down the duties of a 
householder in all the four classes (see v. 1), but as a matter of 
fact permits agriculture to Brdhmanas, and gives minute direc- 
tions. Cattle as necessary helps to agriculture are exalted to 
the rank of deities, and are enjoined to be carefully tended (see 
down tov. 57). The rest of the chapter gives directions in re- 10 
•gard to ploughing, sowing, setting apart of certain portions of 
the produce to different sylvan deities and the king and his 
officers ; and to performing sacrifices. Verses 49 to 52 and 55 to 
57 are in the Indravajrd metre. 

Ch. IV. — Contains 372 verses, commences with the eight forms of. 
marriage, gives the qualifications of the brides and bridegrooms, 
the duties of wives towards hnsbands, and of husbands towards 
wives ; the five daily sacrifices, and a long dissertation about 
the suppression of breath enjoined in the Yoga philosophy. Then 
follow general rules of daily conduct, the different fS&mslcaras 20 
or ceremonies, the duties of a Brahmachdrin, the three kinds of 
Snataka, tho desirability of having issue, the commandment as 
to constant purity, gifts to be made to learned men, prohibition 
of flesh-eating, purification of things, interdiction of common 
boarding, and general devotions. Manu is quoted without being 
mentioned (see vv. 52, 57, 170, which correspond to Manu ch. 
ix. v. 14; ch. ix. v. 3 ; and ch. ix. v. 8 respectively). 

Ch. V. — Contains 390 verses; and relates to oblations to the manes. 
Asvaidyana in v. 42, Gautama in v. 52, and Saunaka in v. 120 
are referred to. Gayd Srdddha is mentioned in v. 283. 80 

Ch. VI. — Contains 339 verses, and relates to impurities on account 
of birth and death. It refers to a parshad or diet which is the 
final judge in all matters of civil law, and lays down penances 
for various offences. The mention of Agastya at the beginning 
seems, at present, to be inexplicable. Manu is referred to in vv. 

46, 58; and Yajnavalkya'and Vasishtha in v. 58. Pilgrimage to 
Eamesvara is referred to in v. 93. An oilman and a toddy- 
drawer are mentioned as distinct castes in v. 245. !fhe 
Mahabhdrata story of Indra's killing Trisiras (see Udyoga Parva 5 
ch, ix.) is referred to in v. 316. 40 

Ch. VII. — Contains 42 verses which lay down the different vratas or 
penances, among which one named Brahma Kdrcha is mentioned, 
and this is by imbibing the ordinary Panchagavya. 
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Ch. VIII. — Contains 376 verses, relating to gifts of a cow, the skin of 
an antelope, gold, and the like. 

Ch. IX. — Consists of 336 verses, laying down the ritual of the dif- 
ferent Sdnti ceremonies in honor of Vindyaka, the planets, 
and Rudra ; others in consecration of wells^nd tanks ; others 
still styled Laksha lioma and kotilioma , &c. 

Ch. X. — Contains 145 verses, lays down the duties of a king, and 
those of the different orders. 

Durvasas is referred to in v. 115. 

10 Ch. XI. — Consists of 29 verses, and relates to the four orders. 

Ch. XII. — Contains 195 verses, t elates to Pranyama or suppression 
of broath and concentration. The last verse states that the 
total number of verses in the work is 3,300, and that Suvrata is 
its compiler. 

Remarks. — lam inclined to think that this work is an expansion by 
Suvrata of the original Parasara’s Samhitd — for (I.) if this had been the 
original and the other work its abridgment, it is unlikely that Mddhav 
should have taken no notice of that fact; (II.) its diffuse style and 
the wholesale quotations go to show that the smaller work was taken 
20 as the basis by Suvrata and supplemented with long extracts from the 
Purdnas 1 ; (III.) the sectarian tingo is marked in the work, whereas 
it is absent in the Pardsara Samhitd. Although the number of chapters 
is the same, yet there is no similarity in the contents. 

General Remarks . 

Pardsara’s work is expressly intended to supersede Manu and Yajna- 
valkya as having become unsuitable to the age owing to lapse of time 
(see v. 23 ch. i. of Pardsara Samhitd, and vv. 59 to 61 ch. vi. of the 
Brihat Smriti). Pardsara treats of A'clidra (ceremonies) and Prayaschittd 
(penance) alone ; but this omission to refer to the civil law is not, in 
80 my opinion, due to the absence of its development at the time as it is 
in the earlier law-givers like Atri. Adverting to that subject, Pardsara 
says that certain questions are to be determined by the decisions 
of a Parshad or an assembly of the learned. I interpret this state- 
ment to mean that Pardsara found the civil law of the Smritis 
so considerably modified by usage that he felt it unsafe to refer his 
readers to those works, and therefore invested the verdicts of Parshads 
or jponclaves of the learned versed in the current usages of the country 
with great authority. On the other two branches whereon he has 
delivered himself, his law is certainly a later development, seeing the 
40 minute details in the ceremonial and the abatement of stringency 

1 The existence of such vocatives as in v. 473 ch. ii and fjgj, fjcspty, * n 
eighth chapter is inconsistent with the professed character of the work as a dialogue 
between Par&sara and several sages. 
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in respect of penances observable in his work. Agriculture is not only 
permitted here to the higher classes under emergency, but a series of 
directions about it are given, and a ceremonial laid down, a conformity 
with which excuses a jresort to agriculture by the twice-born even in 
ordinary circumstqpces. Verses 467 to 469 in ch. ii. of the Brihat 
Pardsara^ lay down six duties for each of the three twice-born classes, 
thereby showing that the contest of the Kshatriyas and Vaisyas for 
having the same duties assigned to them as to Brdhmanas had com- 
menced long before Parasara, who attempts to please them by allowing 
them the same number, though different in detail. 10 

Parasara is named in the work as wrfrfiTZ and 

crffir, thus giving; an account of the author enough to identify him with 
the Pardsara mentioned in the Mahabharata Adiparva ch. 178, and 
the Matsya Puriina ch. 200. The illustrious son of this Pardsara named 
Krishna Dvaipdyana is the last Vyasa or arranger of the Vqjlas in the 
present Manvantara (see Devi Bhagavata skandha i. ch. iv., and the 
Bhdgavata Purdna, sk. i., adh. iv., vv. 19 — 24; Id. sk. xii. adh. vi. t 
vv. 48 — 62). 

The word Pardsara occurs in the Ganapdtha of Panini in the Gana 
named Gargadi. 20 

Parasara is one of the seven seers of Vedic hymns in the family of 
Vasishtha (see Matsya Purdna ch. 144); and some descendant of his 
named Pdrdsarya is a pravara of one of the four branches of Vasishtha’ s 
descendants. 

Certain Yajurvedi Brdhmanas now residing at Nasik are surnamed 
Pardsare. 

There is an Upa-Purdna attributed to Pard^ara^ and two astronomical 
treatises by the same sage are extant. 


Vyasa . 

There are three works under the name of Vydsa : — I., Laghu Vydsa- 30 
Samhita; II., Vyasa Samhita; and III., Vydsa Smriti. 

I. — Laghu Vydsa Samhitd (A) consists of two chapters and 126 
verses. The first chapter contains 31 verses relating to the daily 
rites and duties of a Brdhmana. The great virtue of bathing in the 
morning as destructive of all sins is specially dwelt upon, and Kapila is 
quoted as an aufhority for a bath by wiping the body with a wet 
garment. # The different kinds of bathing follow, and the chapter 
ends with a command for muttering the sacred Gayatri verse. The 
second chapter, consisting of 95 verses, begins with the performance 
of the daily sacrifices to the domestic fire, the teaching of the Vedas, 40 
bathing and prayers at midday, and the offering of water oblations 
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to the gods, the manes and the sages, &c. The worship of Sankara, 
the sunj and Madhusudana (an incarnation of Vishnu) and Brahmfi 
is enjoined. Manu Praj£patiis referred to in vi 71. After the ordinary 
rites of the day, the five great sacrifices are mentioned and rules laid 
down for meals. 

J Remarks . — It is quite evident that this work is an extract from some 
largor work on ritual alone, not necessarily a Smriti ; for the work 
without anywhere mentioning Vydsa gives it as the utterances of several 
sages, not mentioning where and when they were delivered. 

10 II. — Vydsa Samhit£ (A and B) consists of four chapters, containing 
241^ verses. 

Ch. I. — Begins by a number of sages proceeding to* Veda-Vydsa at 
Benares, and requesting him to expound to them the arrange- 
ment of classes. He then defines the country of the black 
antelope as one where dliarma deserves to flourish, and v. 5 dis- 
tinguishes the three twice-born classes only as those fit for all the 
duties laid down by the Vedas, the Smritis, and the Purdnas, 
and no others. The writer apparently recollects what the same 
Vydsa has laid down both in the Mahablidrata and the Bhdga- 
20 vata; for in the very next verse and the following verses the 

rites of the Sddras except the Vedic ritos are laid down. In the 
next few verses the mixed classes are described ; and afterwards 
all the rites peculiar to the twice- born up to marriage are laid 
down. 

Ch. II. — Consisting of 55 £ verses, begins with the duties of a 
Snataha , and rules are laid down with rcgctrd to the choice of 
a wife. Verses 10 to 15 lay down rules for the choice of the 
first wife. 'TEe Vedas/ says he, May down that the wife is 
half the man's body, and therefore amongst the different classes, 
80 the wife should be chosen from the same class, or at least 

the eldest.' Minute directions are laid down for the domestic 
duties of the wife, and her constant dependence on her male 
relatives, down to following her husband's corpse to the funeral 
pile. 

Ch. III. — Consisting of 73 verses, begins with a threefold division of 
the duties of a householder into Nitya , NaimittiJca and Kdmya , 
and gives directions for morning prayers before and after bathing, 

® offering water to the manes and deities, and the sacrifices to the 
fires, either Vedic or the ordinary fire according to the ritual 
40 laid down by Sakala. Instead of one handful, sixteen handfuls of 

food are ordered to be left near the house for the propitiation of 
spirits and outcasts. The entertainment of guests is afterwards 
laid down. Somewhat inconsistent provisions in regard to 
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flesh-eating are laid down, and onions, white brinjals, red 
radishes, &c. are prohibited, apparently on received tradition. 
Directions for dining in certain dishes, and the entertainment of 
guests in the evening, cQnclude the chapter. 

Ch. IV. — Consisting of 71 verses, begins by ox tolling the order 
of the householder, and lays down rules for different kinds of 
gift, and enjoins a man not # to live for himself. Verses 41 to 
45 give the different definitions of a Brdhmana. A number of 
verses are extracted from some moral works, and the last 8 
verses condemn the intercourse of a Brdhmana with a Stidra 10 
either by way of food, or gift, or otherwise. 

Remarks . — Neither this nor the above work of Vydsa contains any 
mention of Vyavahdra in any one of its eighteen sections ; whereas 
verses from Vydsa on V y avahdra are quoted by modern digest writers, 
such as Hemddri and Nllakantlia. • 

Verse 18 ch. i. enjoins conformity with family usage in respect of 
Ohudakarma or tonsure. 

A Smriti under the name of Brihad Vyasa appears from copper 
plates to have existed, where the following verse often appears : — 

*Ffrr rfflAr: wujfef* ll tot tot gfasror tot ii 20 

III. Vyasa Smriti (C and D) contains 09 verses, and appears to be 
an incomplete copy of the fourth chapter of the Vyasa Samhitd above- 
mentioned. It has some gaps, which exactly correspond in C and D* 
showing that these compilations belong to the same family. 

General Remarks . 

It appears that there were two authors of the name of Vyasa, who are 
distinguished by Hemddri as Vyasa and Veda Vydsa. The opening 
verse in Vydsa Samhitd indeed ascribes it to Veda Vydsa, but no extracts 
taken by Hemddri in his Danakhanda from Veda Vyasa are to be found 
in this work* 30 

Vydsa is named Krishna Dvaipayana, because he was born in an is- 
land in the Yamund (see Mahdbkdrata Adiparva ch. 60) and Bddardyan&> 
because ho resided in a hermitage in the Badarl Forest. He is also 
known as Veda Vyasa, because he divided the Veda into its present 
four divisions* (see Bhdgavata skandha i. ch. iv., v. 19 ; skandha iii. ch. 
iii. alid skandha xii.jcli. vi.). He was born of Satyavati by Pardsara before 
Satyavati \jas married to Santanu. Pandu and Dhritdrashtra were 
his sons born of the widows of Vichitravirya. His son Suka read the 
whole Bhdgavata to King Parikshit. He is said to have composed % 
eighteen Purdnas, the Stftras of the Uttara Mimdmsd, and a Smriti. 40 
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SanJcha . 

I. Saukha Samhita (A and B) consists of 18 chapters containing 
318 verses. 

Ch. I. — Consists of 8 verses, and describes the proper duties of tho 
four classes for whose benefit Sankha made this Sastra. 

Ch. II. — Consists of 12^ verses, and describes the mode of designat- 
ing the four classes ; ordains' that the ceremony of tonsure should 
be made according to family usage, and mentions the time for 
carrying tho student to his preceptor for learning the Vedas. 

10 Ch. III. — Contains 18 verses, and describes the life of a student, 
ending with a present of Dakshinri, after which he is to bathe 
before marriage. 

Ch. IV. — Contains 10 verses, and describes tho marriage rite and 
the different kinds of marriage. It lays down three wives 
to the Brahmana, two wives to the Kshatriya,, and one to the 
Vaisya and Sridra ; and says that the twice-born are not to 
marry a Sridra wife even when in distress. 

Ch. V. — Containing 18 verses, describes the different sacrificial and 
domestic fires. 

20 Ch. VI. — Contains 7 verses, and describes tho third order, on which 
tho Brahmana is to enter on approaching old age. 

Ch. VII. — Consists of 33 i verses, and describes the life of an ascetic 
and meditation on the supreme spirit. 

Ch. VIII. — Consists of 14£ verses, and lays down rules for bathing. 

Ch. IX. — Consists of 19^ verses, and lays down rules on sipping 
water and prayers. 

Ch. X. — Contains 6 verses on the retention of breath for tlio purpose of 
destroying sin, and the repeating of certain Suktas . 

Ob. XI.— Contains 17^ verses and one prose passage relating to the 

30 importance and virtue of the Gdyatri, 

Ch. XII. — Contains a prose passage and four verses, all on libations 
of water. 

Chs. XIII. and XIV . — Contain 25 £ and 7 verses respectively, relating 
to the tfnuldlia ceremony. Yama is referred to in the last 
verse of ch. XIII. 

Ch. XV. — Contains 24 verses, gives rules for observing^ mourning, " 
quoting Yama in v. 19. 

Ch. XVI. — Contains 2«2i verses, gives directions for removing dif- 
ferent kinds of impurities from different objects. 

40 Chs. XVII* and XVIII. — Containing 61^ and 14 verses respectively! 
relate to penances. Yama is referred to. 
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Remarks. — This same work is found in 0 as Vriddka Sankha and in 
D imperfectly to the end of the 8th chapter. 

Sankha is mentioned in / the Dhatupdtha of Pdnini in the gana 
named Asvddi. There is a Stihha of the Rig-veda extant named S4n- 
khdyanl, which is named after a descendant of Sankha. 


Likhita. 

The Likhita Samhita (A, B, C, and D) consists of 92 verses, and is 
an unsystematic collection of rules on sacrifices and yurt a (works of 
public utility)/ the former being assigned to the twice-born and the 
latter to tho Sudras, and rules on oblation to the manes, marriage, iq 
penances for different sins, impurities, &c. Yania is referred to in v. 29. 

Remarks . — This same work is again found in C under tho name of 
Laghu Sankha, with large omissions, the total number of verses there 
being 72. 

Likhita is seldom quoted -by himself, and yet the joint production of 
Sankha and Likhita was at ono time considered to have the highest 
authority. 3 A story is mentioned of this Likhita in tho Mahdbhdrata, 
where he is mentioned as the junior brother of Sankha. These brothers 
lived in separate hermitages, on the banks of the Bahudd river, and one 
day when Sankha was abroad, Likhita happened to repair to his 20 
brother’s hermitage. Finding good fruit in Sankka’s garden, he freely 
took them, and was eating them, when his brother returned. Sankha 
rated Likhita for having eaten his fruit without permission, and told 
him to go to king Sudyumna, aud seek punishment at his hands for the 
offence of theft. Likhita accordingly went to tho* king, and made tho 
request. But the king would not grant it, saying that he would exer- 
cise his prerogative of granting pardon. Finding Likhita inexorable in 
his demand for punishment, the king at last cut his hands off. Likhita 
then went to Sankha, who restored his . hands to him by making him 
bathe in the Baku da river. 8 Vydsa’s narrating this anecdote as an 30 
ancient account would take back the brother legislators Sankha and 
Likhita to a considerable period of antiquity. It seems that the 
brothers composed each by himself a work on law, and then jointly 
wrote on the same subject. This joint production was in prose, because 
[extracts takon tharefrom in the Vyavahara Mayukha* and othc* 

1 It is thus defined by Manu according to the Vachaspatya : — 

9 See. v. 23 ch. i. in Pardsara Samhita (Part II. p. 3) * 

ft 5 *TPT$r : I rptf ?rrs frfafr: wm-- II 

JL & 

3 See the Mahdbhdrata Santi Parva ch. xxiii. (1. 21 pp. 1, 2). 40 

* See above part i. p. 34 1, 13 ; p, 35. 1, 4 j p. 49 1. 5 ; p. 64 1. 4 ; and p. £4 1. J2. 
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works are in prose. This work is not seen in any of the four com- 
pilations used by me in this review. 


DaJcsha . 

The Daksha Samliita consists of 200£ verses, and in A and B is 
divided into seven chapters, while ifcis one continued piece in 0 and D. 

Ch. I. — Contains 15 verses, lays down general duties of the four 
orders, and strictly prohibits passing any period of life without 
being in some ono of the four orders. 

Ch. II. — Contains 53 verses, and gives rules for the «daily conduct of 
10 the twice-born. The day is divided into eight parts, the first of 

which is to be devoted to cleansing and bathing the body, 
ai*d the recitation of prayers ; the second to the study and 
teaching of tho Vedas ; the third to the means of obtaining 
livelihood for himself and his family and retainers; tho fourth 
again to bathing and prayers ; tho fifth to the distribution of food 
among gods, manes, guests and his own family ; the sixth and 
seventh to the hearing of Pur&nas and ItiMsa (a history) ; and 
the eighth to worldly affairs and the evening prayers. Of the 
night, the first half should bo spent in recitation of tho Vedas, 
20 and the other half in sleep. 

Ch. III. — Contains 31 verses, lays down the nine good and the 
nine bad acts, tho nine secrets, the nine things that may be freely 
declared, the nine things that ought not to be given, and en- 
joins industry and gifts to proper individuals. 

Ch. IV. — Contains 20£ verses, and describes a virtuous and a bad 
wife, and the consequent happiness or misery on having Sudra 
wife respectively. Suttee practice is alluded to in vv. 18 and 19. 

Ch. V, — Consists of 13 verses, laying down rules for cleanliness and 
enjoining their peremptory observance. 

30 Ch. VI. — Contains 19 verses, and lays down rules for impurity on 
account of birth and death. The use of one word, viz., sutaha 
for both kinds of impurity in v. 1 appears to mark tho middle 
stage which prepared the way for its improper application at pre- 
r . sent to impurity on account of death exclusively. In v. 7 one ^ 
who is a Brdhmana by caste, but not so by his actions, is men- 
tioned. 

Ch. VII. — Contains 49 verses, laying down what constitutes Yoga, 
and the different duties of an ascetic. % 

Remarks . — Colebrooke says : “ Heroic history notices two personages 
40 of the name of Daksha* one son of Brahmfi, and the other son of 
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Prfichetas. A similar legend on the marriage of their daughters, 
and which is evidently allegorical, is told of both ; it does not appear 
certain which of them is the legislator ; however, a law treatise in verse 
is dignified with his name” (see his Essays, vol. I. p. 469). Now no 
warrant is given for the statement that ‘ similar legend on the 
marriage of their daughters is told of both* ; while a reference to the 
Bhdgavata skandha iv. chapters i. tg v. on the ono hand, and Bhdgavata 
skandha vi. chapter v., and Matsya Purana chapter v. show that they 
were distinct individuals, the one being styled Prajapati Daksha, 

' whose daughter Satf was married to Siva, and the other being called 10 
Prdchetasa Daksha, ono of whose daughters Aditi was given in marriage 
to Kasyapa. The first verse distinctly styles the author of this work as 
Daksha Prajdpati, so that one acquainted with the Puranic history of 
the Hindus could never confound him with tho Prdchetasa Daksha. 

On reading tho work, however, I find that its claim to such antiquity 
is untenable. The clvaita, advaita and the dvaita-dvaita doctrines are 
referred to in v. 44, and it is stated by Yajnesvara Sastri in his Arya 
Vidya Sudhdkara on tho strength of a work known as Sampradaya Pra- 
dipathat tho propounders of the dvaitn doctrine flourished subsequently 
to Sankaracharya about the thirteenth contury of the Sam vat # era (see 20 
pp. 228, 231, and 234). There is however no doubt about the genuine- 
ness of this production, for all the references to Daksha made by Hem£- 
dri in his Danakhanda, and by Nllakantha in his Vyavahdra Maytikha, 
are met with in this work. 

Tho work has no reference to tho civil law, nor does Daksha appear 
to be anywhere quoted on the subject. 


Gautama. 

Thore are two works ascribed to Gautama, viz., a Gautama Samhita 
and Vriddha Gautama Samhita. 

I. Gautama Samhitd (A, B, 0 and D) is in pro9e entirely, and is 30 
divided into 29 chapters, one of which, viz., the 20th, is omitted in C 
and D. The Mitdkshar6 of Haradatta contains no comment on the said 
20th chapter; and so far supports the text in 0 and D. 

Ch. I. — Commences with laying down the authority of the Vedas and 
the works and practices of tho Srariti writers, then speaks of 
the periods for Upanayana, for different classes, and lays down 
general rules of conduct for the Aryas. 

Oh. II. — Lays down the duties of men before and after V panayana j 
and speaks of Sam&vartana at the end of the studentship. 

Ch. III. — Describes in brief the duties of a Bralmach&rin (student), 40 
a hermit and an ascetic. 
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Cli. IV. — Lays down the different forms of marriage. 

Chs. V. to VII.— Lay down the duties of a householder in detail, and 
the avocations permitted to a Brdhmana, when in distress. 

Ch. VIII. — States the privileges of a Brdhmana who is learned, who 
has forty Samshdras and eight Atmagunas performed on him, 
and who knows the Samaydclidra , or the customs of the people. 
The Samslcdras and Atmagwms are then named and detailed. 

Oh. IX. — The duties of a householder are resumed. 

Ch. X. — Describes the duties and the privileges of the different 
10 classes. 

Ch. XI. — Gives in detail the duties of a king. ‘ t 

Ch. XII. — Relates to punishments to be imposed by the king for 
different offences. 

Ch. XIII. — Speaks of the duties of witnesses and the consequences 
of lying. 

Ch. XIV. — Relates to the impurity on account of death and birth, 

Ch. XV. — Relates to oblations to the manes. 

Ch. XVI. — Lays down the propor and improper times of the study 
Of the Vedas, 

20 Ch. XVII. — States what articles are fit and unfit to be eaten. 

Ch. XVIII. — Duties of women aro laid down. 

Ch. XIX. — Lays down generally the nature of penances. 

Ch. XX. — Describes how certain sinful actions in the past life pro- 
duce certain bodily defects and diseases, in order that the 
person affected by those diseases may be able to perform the 
appropriate penances. This chapter is omitted in C and D. 

Ch. XXI. — Lays down the manner in which persons aro to be excluded 
from all intercourse, 

Ch. XXII, — Lays down the offences which degrade a man. 

.80 Ch. XXIII. — Gives the penances for homicide. 

Ch. XXIV. — Do. for drinking spirituous liquors. 

Ch. XXV. — Lays down secret penances for unproclaimed offences. 

Ch. XXVI. — Describes penances for secondary sins. 

Chs. XXVII. and XXVIII. — Define the different Krichchhra and 
the Chdndrdyana penances, 

Ch. XXIX. — Relates to the civil law on the subjoct o£ inheritance" 1 
without anything like arrangement being observed. 

Remarks . — This is the work of Gautama which has been referred to' 
frequently by Nilakantha in his VyavahdraMayi1kha,and is the subject 
40 of a commentary by Haradatta called the Mitdksliarl The general 
style of the work leaves no doubt on my mind but that the work is very 
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ancient. I am even inclined to place this digest of Gautama' before 
tlie present compilation of Manu’s institutes by Bhrigu. It must be 
clearly understood that I # am laying down no general proposition with 
regard to the relative ages of Manu and Gautama themselves. As to 
that, Manu's priority to every other legislator is so universally admit- 
ted that I should hesitate before contradicting it. My contention, 
however, is that this circumstance ip not inconsistent with Gautama's 
having promulgated his institutes, (whethei* in their present form or not 
I cannot yet positively say) before Bhyigu's compilation of Manu was 
published ; for although Bhrigu stylos himself as the immediate disciple 10 
of Manu, yet the work itself furnishes abundant evidence to show that 
considerable time had elapsed after Manu, before Bhrigu undertook 
to collect and arrange his institutes. The most cogent argument in 
support of this position is supplied by the evidence of the language of 
Bhrigu's compilation, which is quite classical ; while Manu, whose insti- 
tutes he professes to epitomize, is a Vedic personage 1 mentioned in a 
work which is written in Vedic Sanskrit. 

I base the claim of Gautama to the said antiquity on the following 
considerations : I. — Every chapter ends with tho last word invariably 
repeated. As the commentator Haradatta explains, and as my know- 20 
ledge of the way in which the Brahmanas and Sutras are recited 
by Vaidikas to this day, warrants tho inference that this repetition is 
intended merely to mark the end of a chapter. Such a contrivance 
for this purpose plainly speaks of a time when the work in its present 
form was addressed to hearers and not to readers . The same cannot be 
said of Bhrigu' s version of Manu. II. — There is one earlier legislator 
that has been referred to by Bhrigu under the name of Utathya-tanaya 
(son of Utathya) and explained by Kulldka to be Gautama (see Manu 
ch. iii. v. 16). III. — Municipal law both in its civil and criminal branches 
is in a much less developed state in Gautama than in Bhrigu. IV. — Tho 30 
three classes of the twice-born arc separated by wider gulfs in Bhrigu's 
time than in that of Gautama, for Gautama as a rule lays down ordi- 
nances without making distinctions such as are observed in Bhrigu. 
Compare for instance Bhrigu’s allotment of the eight kinds of marriage to 
the four classes, (see Manu ch. iii. vv. 22—26), with the deliverance 
of Gautama on the subject in ch. iv., whore, after enumerating the eight 
kinds of marriage, he has no remark to make save that the four first 
^according to some, and the six first according to others, are the ap-** 
proved forma* V. — Tho absence of that systematic arrangement in 
Gautama which is observable in Bhrigu is an argument in the same 40 
direction. VI. — The primary position among the four orders being 
assigned by Gautama to the order of the householder (see ch. iii.), and 

ind the Chhandoga Br&hmana. 

^ sT rfre r iff. 


See the Taittirlya Sarahita II. 2, 10 1 
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praiigraha (acceptance of a gift) being mentioned by him as the least 
efficacious duty of a Brahmana which was to be availed of in the last 
resort under distress (see ch. vii.), indicated society more energetic 
and progressive than that depicted by Bhrigu. 

It is usual in this work to note dissenting opinions by the words 
ityehe (so [say] some), so that dharmasdstra was a topic of discussion 
even before Gautama. * 

II. Vriddha Gautama (A) consists of twenty-two chapters. 

Ch. I. — On the enquiry of some hearer, Gautama narrates a dialogue 
between Yudhishthira and Krishna. Yudhishthira requests 
instructions on dharma sacred to Vishnu. Krishna begins by 
expatiating on the observance of dharma ; aifd states some of 
his own attributes. The chapter consists of 72 verses. 

Ch. II. — Consists of 42^ verses; and states what acts on the part of 
the different classes secure to them eternal bliss. 

Ch. III. — Contains 1)3 verses, states proper and improper recipients 
of gifts ; and lays down that the best passport to heaven is gifts 
to a Brahmana. 

Ch. IV. — Contains 58 verses, and states the observances whereby a 
20 'Brdhmana emancipates himself and others from eternal perdition. 

Ch. V. — Contains 123^ verses ; and relates the horrors of the passage 
from this world to the regions of Yama and of the punishments 
there inflicted. Yudhishthira gets frightened at the account, 
and enquires after the means of salvation. Gifts of various kinds 
and devotion to Vishnu or Siva aro enjoinod for the purpose. 

Cb. VI. — Contains 174 verses. Different gifts aro again mentioned, 
among whiclk is that of land ; and in connection therewith the 
texts of Brihaspati and Vyasa are quoted (see vv. 127 and 136 
in part II. page 541). 

30 Ch. VII. — Contains 134 verses, and states the merit of giving a pair 
of bulls, and the worship of sacrificial fires, and prayopavekana 
(abstaining from all action in view of death)* and contemplating 
on the divine essence. 

Ch. VIII. — Contains 120^ verses, mentions the five great sacrifices, 
the observances at the time of bathing, the kinds of flowers 
acceptable and objectionable to gods, the worship adopted by 
- Vaikhdnasa and the followers of tho Panch^ratra; and the vices 
in the different castes. c 

Ch. IX. — Contains 84 verses, and lays down the rules with regard 
40 to the gift of a kapila cow. 1 Tho last 9 verses are in the 

Upajdti metre. 

For the various kinds of kapila, see the Ddnachandrikd (1. 20 p. 1.) quoting 
Vai&ba Purdna on the subject. 
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\ Ch. X. — Contains 120 verses, and states further rules with regard to 

the gift of a JcapMd cow, the proper times for different observ- 
ances, proper and improper persons for invitation at a Srdddha , 
and acts which lead to heaven and to hell. 

Ch. XI. — Contains 37 verses, and mentions acts which aro considered 
equal to the slaying of a Brahmana, the merit of feeding people, 
the persons whose food should not be partaken of, and the differ- 
ent merits of different gifts. 

Ch. XII. — Has 52 verses, and lays down the duties of an ascetic, the 
proper recipients of a gift, and the merit of feeding people. 10 

Ch. XIII. — Contains 34 verses, gives directions as to the taking 
of meals ; and states the merit of offering grass to cows and 
giving sesamum and sugar canes. 

Ch. XIV. — Contains GGi verses ; commences with the exemptions of 
men from the performance of ordinary duties when in distress \ 
states the qualification of a good Brdhmana, and professes to 
give a summary of dharmasastra by referring to Manu and the 
sources of law. 

Ch. XV. — Contains 98i verses ; treats of the different sacrifices to 
the domestic and the Vedic fires, stating amongst other things 20 
that everything under the sun is made for sacrificial purposes. 

Ch. XVI. — Contains 48 verses, and describes the clidndrdyana pen- 
ance. 

Ch. XVII. — Contains 58£ verses, and states the merit of being an 
chabhuJcta (one who takes meals once during twenty-four hours) 
in the several months of the year. 

Ch. XVIII. — Contains 48£ verses, states the merit of having a single 
meal during the day throughout one year ; and of observing 
fasts on the twelfth lunar days of the several months. 

Ch. XIX. — Contains 45 verses, and states tho merit of gifts during 30 
an eclipse, a vyatvpdta , &c. and of the sight of Asvattha (Ficus 
religiosa ). Acts which reduce a Brdhmana to the position of a 
Sddra are enumerated. 

Ch. XX. — Contains 47^ verses, and states the different means of 
salvation. 

V Ch. XXI. — Contains 32£ verses, inculcates faith, and advises re*? 
spect*being'paid to the votaries of God and to the followers of 
those votaries. 

Ch. XXII. — Contains 47£ verses, states that there is nothing more 
repulsive to God than the recitation of the Vedas by the 40 
S6dra; and that the best way to attain salvation is to worship 
God in real faith* 
o 2 
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After this, the assembled audience parted ; Krishna went to Dvdraka, 
and Yudhishthira followed the rules laid down t> in this work. 

Remarks . — I confess I do not see why this work is styled Vriddha 
Gautama ; for there is nothing common between it and the Gautama 
Samhita, either in style or subject matter. I amindeed puzzled as to why 
the present work should even be named after Gautama ; for the whole 
work is a dialogue between KrisliAa and Yudhishthira, and Gautama 
is connected with it only as narrating the dialogue 1 (it does^ not 
appear to whom). The existence of a Vriddha Gautama and a Sloka 
10 Gautama (a metrical Gautama) is indeed indicated by extracts made from 
them in the Vyavaht'ira Mayiikha, the Aclniramddhava, and Hemddri. 2 
But none of those references are to be met with in this work, so that I 
have very little doubt this work is entirely different. An examination 
of its contents shows that it omits all mention of Vy avail ara and 
Prayascfiitta , and -touches on A' chant alone, and that too very 
meagrely. The different duties of the classes, including the duties of 
the king, and the orders, the different sams'k&ras , and the like branches 
of ritual are all passed over, while the subject of gifts is dilated upon 
to a disproportionate extent. The work seems to be made up from the 
20 different Puranas, 3 wlierg the subject of dharmasastra is very partially 
noticed. That it is a recent work is clear from its mentioning the Vaish- 
nava sects of Vaikhdnasa and Panchardtrika (see v. 88 of ch. viii.) and the 
Vyuha of Rdmdnuja (see v. 93 of ch, viii., and compare the Sarvadarsana 
Sangraha p. 55). It is evidently sectarian ; for it professes to give the 
Dharmas sacred to Vishnu alone, and is styled at the end of each chap- 
ter as a Vaishnava Dharmasastra . The author of it, however, was a 
very tolerant Vaishnava; and gives to Siva as high a position as to 
Vishnu (see ch. iii. vv. 17 and 30; ch. v. vv. 122 and 124; ch. vii. v. 
125). 

General Remarks . 

In regard to the age of the author of this Smriti we have no 
means to ascertain exactly which Gautama it was who composed the 
present Smriti. There are several Gautamas mentioned in the Maha- 

1 See the first two verses : — 

srr ?% I vr’mror jfaw II 

forc : l im ^ifr gfafsr.- 1 II 

* Let me here note that quotations from Vriddha Gautama, that have been noticed 
by me, show that work also to be metrical ; so that I do not know that S^loka Gautama 
may not be another name for Vyiddha Gautama. I have however mentioned them above 
40 os distinct because the Danakhanda of Herafulvi quotes, from both Vriddha Gautama and 
Sloka Gautama (Ilem&dri : pp. 438, 472, 63 6, 699, 742, 75 7, 1029 1039, for Vpiddha 
Gautama ; and p. 91 for &loka Gautama : Cal. Ed., Saravat 1930). 

VSjse for example vv. 47 to 51 in chapter ix. of Vriddha Gautama which in theD&na- 
chandrtk& of Div&kara (see 1. 20 p. 1) are referred to V&rtihaFur&na. 
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bhdrata and the Rdmdyana. There is one Gautama who is one of the 
Saptarshis (seven sage%) for the present Manvantam or age (see the 
Bhdgavata Purhna skandha viii. ch. 13 v. 5, and Asvaldyana Srauta 
Sutra p. 891). 1 His wife's name was Ahalyd. His son was Satdnanda, 
who was the priest of Siradkvaja, king of Mithila of the Janaka 
dynasty, who was the father-in-law of Rama, son of Dasaratha. The 
hermitage of this Gautama was in tli 3 vicinity of Mithild (see v. 11 ch. 48 
Bdlakanda Rdmdyana). Further on in the Rdmdyana Uttarkdnda ch. 
lxxiv. v. 4, one Gautama is mentioned as residing at the court of Rdma ; 
and is likely the same as the one above mentioned. It is a pity that 10 
the ancestry of this Gautama is not given in the Rdmdyana either in 
the Bdlakanda chs. 48 and 49 ; or in the Uttarakdnda ch. 30, where the 
same story is again referred to. All that can bo gleaned from a re- 
ference to the enumeration of the Pravaras (or distinguished persons of 
a family), is that Gautama was a descendant of Ahgiras. There is an- 
other Gautama that is described as the twenty-first Vydsa or compiler 
and arranger of the Vedas of tho present Manvantam , the present 
Vydsa, who is the twenty-eighth in number, being Krishnadvaipdyana 
(see Devi Bhdgavata, skandha i. ch. iv.). There was a third Gautama 
who appears to have resided on the banks pf the Godavari, jJrobably 20 
where Nasik now stands ; and after whom that river is named to this day 
as Gautaml, (see Adhydtma Ramdyana Aranya kdnda sarga iii. v. 47 
and Siva Purdna Jndna kdnda cks. 50 to 52). A fourth Gautama 
is mentioned in the Brdhmana of tho Black Yajur-veda. 2 There is a 
fifth Gautama who is said to have resided at the court of a descendant 
of king Vena, whoro Atri had gone to request a gift (see Mahabhdrata 
Vanaparva ch. 185). There is a sixth Gautama^vho is mentioned as 
one of the sages who surrounded Dyumatsena, the father of Satyavat 
and the father-in-law of Savitri (see Mahdblidrata Vanaparva ch. 298). 
There is a seventh Gautama who is known as the son of a rishi called 30 
Dlrghatamas and nephew to Brihaspati (see Mahabhdrata Adiparva ch. 
104). This Dlrghatamas further appears there as a contemporary 
of king Bali, son of Sutapa, and a descendant of Ayu of tho Lunar 
dynasty. Another version of this story as given in the Matsya Purdna 
(see ch. 48 v. 53) makes Gautama the younger brother of Dlrghatamas. 
Now although it cannot be definitively said which of these Gautamas 
was the legislator, yet I presume it is tho last who is tho author of the 
Smriti. Assumingjas indeed is very likely, that the Gautama mentioned 

1 This text*lu Asvalaytma v.ith regard to the Saptarshis is attributed by the 
Nirnayasindhu (see parichchheda iii. first half 1. 27 p. 1) to Baudh&yana on the 40 
authority of the Pravaramaiijarl ; but this opinion has apparently very weak foun- 
dation. 

* It must be noted that it is Gotama and not Gautama who occurs in the IJig-veda, 
or is known under another name of Akshapdda, as the founder of the Ny&ya (dialec- 
tic) school. 
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by Bhrigu was the writer of the Smriti, I find that a certain opinion is 
quoted in Manu ch. iii. v. 16 as being that of Utathya tana y a (son of 
Utathya) who is explained by Kulldka to be Gautama. This is to a cer- 
tain extent supported by the Asvalayana Srauta Sdtra (second half, vi., 
xi. 9 1, page 878, Cal.), where he appears as a Pravara Rishi descended 
from Utathya. From the preceding remarks it will also appear that the 
last Gautama according to one version (viz., that of the Matsya Purdna) 
is the son of Utathya, and according to another, he is the grandson of 
Utathya; for Dirghatamas and his brother Brihaspati were the sons of 
10 Utathya. Whatever the value of this conjecture, one thing is certain, 
that Gautama is one of the oldest law-givers, and had at one time para- 
mount authority as a legislator after the time of Manu/ 1 


8 at at ap a. 

There are three works under the name of Sdt&tapa — viz., a Samhita, 
a Sipriti and a Vriddha 6htdtapa Smriti. - 

I, Sdtdtapa Samhitd (A and B) is divided into six chapters. 

Ch. *1. — Contains 31 verses; opens with a statement that sins are of 
three kinds, viz., t£e primary sins, secondary sins, and sins ; adds 
that sins, if unexpiated, result in certain stains on the body, arid 
20 produce diseases for seven, five and three lives respectively, and 

that the remedies for sins consist in japa (secret repetition of 
holy texts), worship of gods, sacrifices, and gifts. Then 
commences a regular diagnosis of several diseases in reference 
to the patient's acts in a former life ; and tlio different penances 
and remedies for the same are mentioned. Nivartana and 
Qocharman are mentioned as certain measures of land. 2 

Ch. II. — Contains 57 verses, and lays down the evil effects of the 
slaying of a Brdhmana and the remedies for the same. Hari- 
vamsa is referred to in v. 30. The present permutations of Rudra, 
30 Laghu Rudra, and Mahdrudra are referred to in vv. 31 and 32. 

Ch. III. — Contains 22 verses, and describes miscellaneous sins, their 
effects and penances. 

Ch. IV. — Contains 32 verses~and relates to theft. 

• Ch. Y. — Contains 39 verses and relates to prohibited intercourse 
with women. 


1 See Parasara Smriti ch. i. v. 23 

5 *rr s rat 'rfrfraHr ’tm: l rnrr ?rr?*5tfwfa?rs ^ iiwti *fer: II 

8 See. ch. i. vv. 14 and 15 j— 

| ^ 1 1 w iTF^r 

40 
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Ch. VI. — Contains 51 verses, and lays down penances for those who, 
owing to certain inauspicious kinds of death, are excluded from 
heaven. 9 

Remarks. — The colophon of each chapter styles the work as a Karma- 
vipdka, as indeed the above analysis will show it really is. This does 
not appear to be the work of Sdtatapa, which is often referred to by 
modern treatise-writers on DharmaJsdstra . 

A Karmavipdka of Sdtdtapa is described by Dr. Rajendralal Mitra 
in his f Notices of Sanskrit Manuscripts/ vol. II. p. 4 ; the open- 
ing verse whereof tallies with the opening verse of the present 10 
work. The colophon of that work shows that it is a dialogue be- 
tween Vasishtha and Bhrigu, and contains 87 chapters. It appears 
to me not unlikely that the present work is only a portion thereof, 
inserted into the Calcutta and Benares compilations of Smritis because 
it bears the name of Bdtatapa. The circumstance that the*last verse 
represents this work as addressed by Sdtdtapa to his pupil Sara- 
bhanga, while the other work is a dialogue between Vasishtha and 
Bhrigu, must be admitted to be opposed to the above supposition ; 
unless it be that the said last verse is detached from some other work 
and wrongly fastened to tho work under consideration. • 20 

The Purdnic history furnishes no account of Sdtdtapa; and the only 
description wo have of Sarabhanga is that ho was some Rishi who 
met Rdma in the Dandaka forest (see the Rdmdyana, Aranyakdnda 
ch. v.) 

II. Sdtdtapa Smriti (C and D) opens with a prose passage, which is 
followed by 139 verses. The prose passage begins with penances for 
certain sins, and ends with an enumeration of Secondary sins. Then 
follow ordinances on marriage, the performance of Vaisvadeva, hospi- 
tality to guests, a few minute details of daily lifo, oblation to the manes, 
and penances for certain sins. 30 

Remarks . — The mixture of prose and verso in this work is different 
from that which we see in earlier Smriti works ; where the main por- 
tion is in prose, and verses are almost invariably brought in as extracts 
from traditional lore to support tho statement of law made by the author 
in prose. In the present work we find a small passage at the beginning 
in prose, and then follows an uninterrupted series of verses on entirely 
different ^opics ; so that it is more than likely that the prose passagS is 
a subsequent interpolation into the original metrical work. I have not 
met with any quotation from Satdtapa, which is in prose; while quota- 
tions from the metrical Sdtdtapa do occur in the Nirnayasindhu and 40 
the Samskdrakaustubha (see Nirnayasindhu paricfyhheda iii«. First 
Part 1. 30 p. 1., and 1, 159 p. 1 of the Samskarakaustubha). 
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Verse 100 shows that this work was written after tho development of 
the post-Vedic trinity of Brahmd, Vishnu, and Siva. 1 

III. Vriddha Satdtapa Smriti (0 and D) consists of 63 verses ; and 
contains rules on penance, purification, and impurities. 

There are two small prose passages after v. 8 and v. 57. 

J Remarks. — This work is clearly not the production of the same 
author to whom tho abovementic^ied works are ascribed ; for the 
opening verse designates the author as Vriddha Sdtdtapa 2 ; and Sdta- 
tapa is quoted from in v. 18. 3 Thus the designation of this Smriti 

10 invalidates two theories advanced in reference to certain names of 
authors being preceded by Vriddha., viz. — I., that the prefix Vriddha 
to the name of an author indicates tho same individual “at an advanced 
age (seo the comments of the Viramitrodaya on v. 1 of the Achdrddliydyd 
of Ydjnavalkya) ; and II., that the said prefix indicates an earlier per- 
sonage of the same name. 

The opening verse above referred to also shows that the present 
work professes to be an epitome of Smritis and T&ntras, and not to be 
an independent work, and yet it must bo considerably old, for Vriddha 
Sdtatapa is quoted by Apardrka (seo Nirnayasindhu 'pariclicliheda iii. 

20 First Part 1. 14 p. 2 ) and by Sahkardchdrya in his Bhdshya on the 
Vishnu Saliasrauama. 

The present work appears to be incomplete though genuine; for 
while the reference in tho Nirnayasindhu sraddha chapter 1. 37 p. 1 
is met with, those in the same work in parichchhecla iii., First Part 
1. 14 p. 2 and sraddha chapter 1. 38 p. 2 are not. 

Vahnidharma Sastra is mentioned in v. 43.* Does it mean the 
dharmakastra laid down in the Valini or Agni Purdna? It may be 
noted that both Agni Purana and Vahin Purdna are quoted as distinct 
works by some writers. (See Hemadri’s Ddna Khanda, Cal. ed.) 

Vusislitha . 

Vasishtha Samliitd (A, B) consists of 21 chapters, 5 and is mixed prose 
and verse. 

1 The verse runs as follows : — 

5T*r it&jsr tfrfcTr^Fr ^ I **3*^ II 

9 It runs as follows : — 

swjfrr III 

* It runs as follows c 

mrfr finrq; I frt ll 

* The verse runs thus : — 

40 faj: m I sfr* 3*r s 1 1 

* I have got in my collection a copy of this Samhitd. which contains 28 complete 
chapters, and leaves the 29th incomplete ; while the text of the same Samhitd, as given 
in the edition publifhed at Benares with a commentary in Saka 1 781, contains 30 
chapter^. 
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Oh. I. — Lays down Sruti, Smriti and usage of the learned as the 
sources of law, defines the limits of Arydvarta, and notices 
two other definitions thereof. Bhdllavins 1 are quoted from. 
Manu is cited as an authority for upholding usages of the coun- 
try, the class and the family. The five primary sins are men- 
tioned. The Brahmana is declared to be the head of all the 
classes, and the king is enjoined to take a sixth of the produce 
as his share. 

Cb. II. — Enumerates the classes and lays down their occupations. 
The rates of interest to be received from debtors of different 1 0 
classes, and the furthest limits of interest, are laid down. 

Ch. III. — Lays down the study of the Vedas for tho twice-born, 
enumerates the felons, describes tho duties of a student, and the 
means of purification for different things. Manu and Prajdpati 
aro referred to. * 

Ch. IV. — Notices the origin of the different classes from the different 
parts of Virdj , as given in the Purusliasukta in the tenth 
Mandala^of the Rig-veda. The ceremonies necessary on the 
advent of a guest, impurities on account of death and birth, and 
funeral ceremonies are then spoken of. Manu and Gfautama 20 
are referred to. 

Ch. V. — Lays down the duties of women ; gives the story of Indra's 
killing Tvashtri, and the boon 2 given to women by the latter. 

Ch. VI. — Contains 34 verses and one small prose passage, and de- 
scribes purificatory rites. In v. 33 Si slit a (learned) Brdhmanas 
are defined. 

Ch. VII. — Enumerates the four orders, and lrfys down the duties of 
a Brahmachdrin . 

Ch. VIII. — Relates to marriage. 

Ch. IX. — Relates to the duties of a hermit. 30 

Ch. X. — Relates to the duties of an ascetic. 

Ch. XI. — Relates to the duties of the householder. Yama and 
Manu are referred to. A few directions with regard to obla- 
tions to the manes and the duties of a Brahmachdrin are given. 

Ch. XII. — Relates to the duties of a Snataha. Vajasaneyalca (here 
used to signify the Satapatlia Brdhmana of the White Yajurveda) 
is referred to. 

t 

Ch. XIII. — Relates to the study of tho Vedas, lays down the proper 
and improper days for study. 

1 As to who these are, see Max Muller’s History of Sanskrit Literature, pp. 193 and 40 
364, second ed. 

8 Thi« boon is referred to by Ydjfiavalkya in ch. i. v. 81 (see above p. 172). 
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Ch. XIV. — Relates to things fit and things unfit to be eaten. 

Oh. XV. — Relates to adoption, and the excommunication of an 
outcast and the penance to an outcast for restoration to his 
community. 

Ch. XVI. — Four chapters commencing with the sixteenth relate to 
the civil law. The duties of a king, the kinds of proof, things 
that cannot be given, evidence of witnesses, and suretyship are 
treated in order. 

Ch. XVII. — The necessity of having issue, the different kinds of 

10 sons, their definitions and their capacity to inherit, partition 

among brothers, the shares of sons by wives of «different castes, 
the maintenance of the impotent, the insane and the outcast, 
the details of Niyoga , the circumstances under which a maiden 
may be remarried, the succession of sapindas , the preceptor, the 
pupil and the king in order, in the absence of sons — these are 
briefly treated. 

Ch. XVIII. — Enumerates certain mixed classes ; prohibits the 
recitation of the Vedas in the presence of Sudras, likening the 
Sridras to a corpse, Verses from Yama are quoted. 

20 Ch. XIX. — The duties of a king are again taken up. A king is 

enjoined to ascertain the usages of the country, the caste, or 

the family, and compel his subjects to adhere to them. Mann 
and Yama are quoted from. 

Ch. XX. — Relates to penances. Vasishtha ordains penances only in 
the case of offences unwittingly done, and notices an opinion of 
others who say,that penances remove sins whether done know- 
ingly or otherwise. The offences for which penances are laid 
down are mostly adultery, manslaughter, and drinking spirituous 
liquors. 

30 Ch. XXI. — Punishments are laid down for adultery where the male 
is one of a lower class. Parading the culprit on the back of an 
ass occurs here as a punishment. 

N.B. — As already stated, this text is incomplete, and omits nine 
chapters, seven of which are a continuation of Pray aschittci or penances, 
and the last two treat of different kinds of gifts and the different 
degrees of merit resulting therefrom. • 

Remarks . — There can be no doubt as to the genuineness oY this work, 
for it is the one which contains all the extracts taken from Vasishtha 
by the Vyavahdra Maydkha. It appears to me that this is a very old 
40 Smriti, and was composed like that of Gautama before the present 
compilation of Manu's institutes by Bhrigu. My grounds for this 
positidn are the same , as those given in my remarks on Gautama 
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Samhitfi. Vasishtha is referred to by Bhrigu (see Manu ch. viii. 
v. 140), who approves of Vasishtha* s law on the subject of ^the 
proper rate of interest/ contained in the last verse of chapter iii. 
Manu is indeed frequently quoted by Vasishtha ; but this circumstance 
is not inconsistent with my conclusion ; for, as elsewhere stated, it- is 
my opinion that 'considerable time must have elapsed between Manu 
and his compiler Bhrigu. Manu, H^rita, Prajdpati, Yama and Gautama 
are referred to as earlier writers. The eleventh chapter of this work 
furnishes a clear refutation of the theory of those that think that the 
society in India is perfectly stationary, and that the law laid down by 10 
ancient Rishis is observed at the present day without the slightest 
change. For transgressing the limit of age laid down for Upanayana, 
Vasishtha has laid down a penance named UdddlaJca . , which has no 
place in the more modern treatises of Hemddri and the Vratar&ja of 
Visvan&thabhatta, the Vrat&rka of Sankarabhatta, son of Nilakantha, 
and the Vrata Kaumudi of Sankarabhatta, son of Ball£la. It is these 
last works that now entirely govern the observances of the Aryans of 
the present times in respect; of vratas. 

General Remarks. 

0 

There appear to have been several Vasishthas; and it is hard to 20 
say which Vasishtha it was who composed the present work. The 
first Vasishtha was one of tho ten Manasaputras of Brahmd (see 
Bhagavata Purina skandlia iii. ch. xii. and Matsya Purana ch. iii. vv. 6 
and 7 ) and of tho saplarshis , or the constellation of the seven feages of 
the present Manvantara (see Bhagavata Puruna skandha viii. ch. xiii.). 

In this last capacity he is worshipped with tho recitation of the Rig- 
veda VII., 33, 11. He is the reputed seer of the seventh Mandala of 
the Rig-veda. The second Vasishtha was tho priest of King Ikshv 6 ku 
of the solar dynasty. This Ikshvaku was the eldest of the ten sons of 
the present Viivasvata Manu (see Bh&gavata Pursina skandha ix. ch. vi. 30 
v. 4). He was also the preceptor of Ikshvaku's son named Nimi; but 
Nimi at one time having superseded Vasishtha in favour of Gautama, 
Vasishtha and Nimi cursed each other, and both met their end (see 
R4raayana Uttarakdnda sarga 55 to 57). The son of this Nimi, named 
Mithi, founded tho Janaka dynasty, and reigned at Mithila under 
the preceptorship of Gautama. The third Vasishtha was the son 
of Mitra Varuna, §nd became preceptor to Vikukshi alias Sasada, sqp 
of Ikshvak^i. This Vasishtha had a son named Sakti and a grandson of 
the name of Pardsara (see Matsya Pur&na ch. 200). Tho antagonism 
between this Vasishtha and Visvamitra may be learned from a reference 49 
to Ramdyana B£lak 3 nda sarga 55 to 57. There was another Vasishtha 
who also had Visvamitra for his cotemporary, and who was preceptor 
to Dasaratha and R&ma of the solar dynasty. Two distant descendants 
p a 
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oflkshvdku named Kalmdshapdda and Harischandra also had Vasishthas 
for their preceptors. 

He is the founder of a gotra and is also c a pravara. There is a 
Tantra ascribed to Vasishtha, and the word Vasishtha occurs in the 
Ganapatha of Panini in a Gana named Karnddi. There is a Purdna, 
viz., Vasishtha Linga Purdnaand an astronomical work named Vasishtha 
Siddhdnta. 
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APPENDIX. 


II. 

PUBLIC CHARITIES. 

Sir T. Strange in his chapter on Property thus speaks of religious 
endowments : — 

“ Of the property of Religious Institutions , and of that partaking of 
Jura Regalia, something will be incidentally said in parts of this work, 
in which a reference to them connects with other subjects of discussion ; 
materials, concerning them, that are accessible, being too scanty to 
admit of any extended investigation.” 1 jq 

And again he observes at page 151 of the* same volume : — 

“It may bo added here, that the lands endowed for religious pur- 
poses are not inheritable at all as private property, though the manage- 
ment of them, for their appropriate object, passes by inheritance, sub- 
ject to usage ; as in the case of many of the religious establishments 
in Bengal, where the superintendence is, by custom, on the death of 
the incumbent, elective by the neighbouring Moliunts or principals of 
other similar ones.” 

Mr. W. H. Macnaughten (chap. I.) divides property into four kinds — 
real, personal, ancestral and acquired ; but amongst these public chari- 20 
ties as a distinct class do not appear. 2 Colebrooke's Digest 3 cites two 
verses of Ydjhavalkya in regard to Brdhmanas • whom the king is to 
provide, and who are to behave in a certain way in regard to royal 
gifts. A text of Brihaspati referring to tho same subject follows. 

The Vivada Chintdmani speaks of the resumption of a gift for 
religious purposes, when the donee has not applied it to the proper 
object. 4 He also treats pf the punishment of persons who defile public 
thoroughfares, or throw impure things by the side of gardens and water- 
courses : 5 6 whether the last two are dedicated to the public does not ap» 


1 Strange’s Hindu Law, vol. I., p. 32. 30 

■ Vol. I. p 1 ; see ajso vol. II. p. 305, where a sale of Devatara lands (called some- 
times Devutter, Dewutter, &c. ) is declared void on the authority of the Bh6gavata 
Purina) ; but 9 that seems to be the only case on this subject in that volume. 

* Vol II. 52, 53 (3rd ed. Madras). See above ch. ii, Psrt II. vv. 185, 186, p. 230. 
The text from Brihaspati is partly translated at p. 130, Part II. lines 2—8. 

4 Babu Prasanna Kum&r Tagore’s Translation, p. 223, Manu VIII. 212. See 

Kulltika’s Comments. 

6 Id., pp. 125, 126. 
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pear, but most probably they are intended to represent private property. 
In the section in regard to the non-performance of agreements the 
following passage occurs 1 : — “Brihaspati says that the villagers, work- 
men, Brfihmanas, &c. shall frame certain rules for redressing public 
grievances and performing good deeds” ; but there is nothing specific 
herein. Mr. Mayne in his valuable work on Hindu Law and Usage 
summarizes the present law on the, subject.' 2 I give below an extract 
therefrom. 

I append in a note other authorities so far as they are available. 3 The 
10 writers abovementioned have not treated the subjects of pratishtha 
(institution) and, utsarga (renunciation) in connection with public 
charities, such as temples, wells, tanks, reservoirs, groves of trees, dbar- 
masdlis, prapds (places for supplying water), and the like. In order 
to supply the want, I propose to write a few lines. 

The Bf&hmanas, like the priestly class of all ages and countries, have 
a great deal to answer for. But it is hardly correct to say that 

1 Babu Prasanna Kumar Tagore's Translation, p. 108. 

a See Mayne on Hindu Law and Usage, chap. 12, pp. 351 to 356. The re- 
marks which are referred to above run as follows : — “ The devolution of the trust upon 
20 the death or default of each trustee depends upon the terms upon which it was 
created, or the usage of each particular institution, where no express trust-deed 
exists. Where nothing is said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, according to the rule 
that a grant without words of limitation conveys an estate of inheritance. The pro- 
perty passes with the office, and neither it nor the management is divisible among the 
members of the family. Where no other arrangement or usage exists, the management 
may be held in turns by the several heirs. Sometimes the constitution of the body vests 
the management in several, as representing different interests, or as a check upon each 
other, and any act which alters such a constitution would be invalid. Where the head 
30 of a religious institution is bound to celibacy, it is frequently the usage that he nominates 
his successor by appointment during his own lifetime, or by will. Sometimes this 
nomination requires confirmation by the members of the religious body. Sometimes 
the right of election is vested in them. In no case can the trustee sell the right of 
management, though coupled with the obligation to manage in conformity with the 
trusts annexed thereto.” [The Notes are omitted.] 

8 Prof. Tardndtha’s Koda TSTqjT p. 1000;^ p. 2164; P- 3075; 

Manu IV. 226, 227, see Kulltika’s Comments, leaf 78, p. 1. (Grady’s Ed. p. 92) ; 
Matysa Purdna, vol. I. Adhyayas 57 and 58, pp. 439—450 about wells, tanks, and 
other water-works and about groves of trees, (Bombay Ed. 1870), Agni Purana, 
40 Adhydya 64, p. 191, vol. I. ; Asvalayana Gnliya Sutras — Parisishta Adbydya IV. 
khandas 1 -10, pp. 333-44, Calcutta ed.; Bhagavata Purana, skandha X. Adhydya 
52, v. 40 leaf 9, p. 1 ; Likhita Smriti, p. 375, Calcutta ed. ; Brihatsamhitd of Varaha- 
mihira, Adhydya 55 and 56, pp. 302-310, Calcutta ed. * 

Coweirs Tagore Law Lectures for 1870, pp. 65 — 71 ; Shamacharan f Sircar’s Vya- 
vasthd Darpana, (2nd. ed.) pp. 323 — 332 ; F.E. Elberling’s Treatise on Inheritance, Gift/ 
Will, Sale and Mortgage, Madras, 1856, paras. 205, 206, 270, 330 (4) ; Mr Justice 
Strange’s Manual of Hindu Law, para. 280 (I), and para. 282; Regulation XIX. of 1810 
(Bengal); Regulation VII. of 1817 (Madras) ; Act XX. of 1863; Act XXII. of 1867- 
For Bombay see A. K. Nairne’s Revenuelland Book, pp. 374—386 (2nded.) ; Bombay 
50 Act VII v of 1865. 
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“ gifts for religious and charitable purposes were naturally favored by 
the Brdhmanas.” 1 It seems to me that such things have had their origin 
in human nature. So far as the ancient Aryan writers could, they appear 
to have discouraged the reception of gifts 2 ; and the care with which the 
selection of donees was once ordered 3 to be made, would be com- 
mendable under any circumstances. It appears that it was charity and 
the merits to be acquired thereby that induced these endowments. 

The true popular sentiment may bo summed up in the following lines : 
STgK^FTRf fTITST t I 

qfmrrr- qrtfsw* II 10 

Translation : — u The essence of the essence extracted of the 18 Pur£nas 
is [that] service to others produces puny a (virtue), and injury to 
others [produces] sin.” 

In course of time, deterioration set in. Still the original principle 
lives, though it will avoid noise and fashion. Charities ^ike those 
above mentioned are termed Purta, and they are generally coupled 
with Ishti (sacrifices) in some of the oldest works. Thus in the 
Big-veda Samhita , Ishtdpunla (sacrifices and charities) are described as 
the means of going to heaven.' 1 In the Taittlriya Aranyaka, 5 both Islita 
and Purta are also used almost in their present significations even 20 

1 Mayne, p. 351 . 

a Yajilavalkya, ch. ii., 202, 213, (Part II. pp. 186, 187)$ Manu IV. 186 Grady’s 
ed. p. 88. 

3 Yajnavalkya, ch. i. 200, 201 (Part II. p. 1S6) $ Manu IV. 190, 192, 193, Grady’s 
ed. p. 89). 

Again : “ TO* ^cT I 

qrtttr uf || 

* Mantlala X., 14, 8 : — 

H # 2H*l'gT'#r IPt II 

firPTT T<i t II 80 

Madhava’s commentary on this runs as follows : — 

^ rnr^f c mr 

itw°rr*s*r 3iFr^l?m: p^l I fpfcrr ^r- 

II ( see Max Muller’s edition vol. V. page 437.) 

8 PrapSthaka X. Anuvdka 1, 6, “ S&yapa explains it thus : 

“ ‘w’ vrar | I ?° ” 

Further, Amarasimha defines these as follows : — 

Kinda II. varga 7, v. 27 : — 

» II ^ arml^Ftf *ni II « 40’ 

Commen^ry i — 

II I " I fPt gfirj »Hr- 

ptf ^ ?KfMu?T ?nr uj:” 1 | mt I amt’rr 

up* | “ pit st# ^fTNcTarrf^^ I arrtT^fNtt'T # flPiftlf- 

ftfrT i 

See Bombay edition p. 172. 
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more definitively than in the Rig-veda. Hem4dri in his Ddnakhancla 
quotes Sankha, 1 the S6maveda, Vydsa and Narada in support of these 
gifts. Kamalakara derives the authority 4 for dharmasdlas and 
Mathds * tanks, groves of trees, and other charitable works from the 
highest sources. In his Ptfrtakamal&kara, he lays down the ceremony 
of utsarga (renunciation) in favor of the public. In his work on Danas 
(gifts), entitled D6nakamal£kara ^ he directs, like other Prayoga 
writers, that ddna may be bostowed in water ; and when there can be 
no recipient as in the case of Mathas for San?iydmis } the offering water 

10 1 Pp. 19 and 20, Calcutta cd. 1873, the passages are as follows : — 

I crf*r*rr ^ I 

I ^^^rP-TT ^ I ^r^rWTT^TT: II 

mts-- I v?rqrnt ^ | j rr^q^g^ n 

I ^rr^-: * x^Rft l II 

* I I ^ it || 

n?qr %3[PTf ^ qin^l arrf^ ^ f&fJTcqppfaft II 
^ ^fcTPTf sjrSr I *r crsPpfrcif II 

Translation : — 

S§aiikha — The service of the sick is declared to be purta. 

20 Vy&stL—JPushkarim (a small well near a temple with flight of steps), Vapi (well 
with flight of steps) devatdyatandni (temples), annaddnam (bestowing of food), 
aramdh (groves) — these are called Purta. 

N&rada — The gift [made] during an eclipse, or during the entry of sun into the 
different solstices, or on the twelfth lunar day and the like is called Purta. 

In the Upanisliad of the Samaveda — Three gifts are termed ati-ddnas (supreme 
gifts) — cows, lands, and knowledge ; they lift from hell, by milking, sowing and medi- 
tating [respectively]. 

[Again] Sahkha — He who sacrifices by Ishti, Pasubandha , Chdturmdsya and 
Agnishtoma and the like [rites] is the performer of Ishti. 

30 Agnihotr a (fire-worship according to a certain form), tapas (austerities), truth, the fol- 
lowing of the Vedas, dtithya (entertaining guests) and the Vaifoadeva (sacrifices) — these 
are termed Tshta. 

What is sacrificed to one fire, or to three [fires], and what is given in the Antarvedi 
(sacrificial altar), is termed Ishta . 

9 Danakamal&kara : (MS.) 

’Tpfr%q3Tr 5 t I aFn'rHf^rmt q-r^mrt forprf^ II 
wfai II *■ 

I Tfi II ft$r«?r ar afrr>% «it 

II i^kt% ^raarg^na: ll 

4 Q [This is also given in the Danachandrika, leaf 19, p. 1.] 

Translation : — 

Ifrarkandeya Purana — One should build Dharmasald (a shelteT-house) for the bene- 
fit of travellers. It is said such an act entitles him to merits inexhaustible, 9 and is fruit- 
ful of celestial abode and final emancipation of the soul. 

Skanda Pur&na on the gift of a Matha— Having built with efforts a Matha furnished 
with rooms for sleeping and sitting, let him give it on a holy day to Br&limanas or 
ascetics. He shall have all his desires fulfilled. If he has no desire, he shall obtain 
final emancipation of the soul. 
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is thrown into a pot of water. Y6jnvalkya J in his verses on gifts 
(chap. II., 198 — 216) speaks of such charitable objects as those of 
which I am speaking ’particularly at present (see vv. 209 — 211). 
Ddnachandrika, (leaf 19, p. 1) directs 2 the dedication of a dharmasald 
along with fuel and water. This is intended for Sadhvs (good men). 
Many of these gifts are, it will be seen, intended for the public, 
and owe their origin to ancient precepts given in times quite unlike the 
present. Time has made changes. But this must of course be expect- 
ed. And it can by no means be said that that remark applies to India 
alone. I seek not to justify that which may be unjustifiable. But 10 
European writers, excepting those like Professor Max Muller and 
others, to whom the original sources of information are accessible, 
ought to be careful in sitting in judgment upon things Indian. 

In this appendix I desire to give a few notes on the mode in which 
the utsarga (renunciation) is made; the institutions in regard to which 
it is made ; and those in the case of which it is sometimes macle, but is 
usually not made. I would also make some remarks on pratishtha 
(institution) of temples, images, &c., giving at tlio end some original 
extracts from the Pratishthd Mayukha for the use of those who may 
be disposed to pursue the subject further. The modes of utsarga and 20 
pratishtlid will generally furnish a guide to the public in disputed cases 
in deciding whether the dedicator’s ownership in the institution 
remains, and to what extent. 

Tho beginning of each of these ceremonies is always with a sank a Ip a 
(or determination). This recites tho age, year, season, day, &c. and 
states what the founder proposes to do, and why he does it. The total 
recited is termed sahkalpa. Thus in the case of the Dharmas&ld, the 
sankalpa (determination) to be pronounced in making the gift is given 
in general terms (Danachandrik5, leaves 1 and 2). This does not 
mention that the givor makes an utsarga (renunciation) of his 30 
ownership in favor of the public. The Utsarga Mayukha says nothing 

1 .See Part II., pp. 186, 189. 

a Ddnachandrika 1 1 JtffNr IrfaTOtf qf^FRT f jj rTT^qr 1 1 

qt || qrppq-qt I wr II ^ w*f ^ 

^ II II II qfer^ II 

^ II” 

Translation On the gift of a Dharmasdld, Markandcya Purana [says] : — f He who 
builds a shelter-house for the benefit of travellers, or who gives a part of his own house 
to men leading a religious life, [ PratiSraya means dharmasala] is entitled, it is said, 
to merits inexhaustible and fruitful of celestial abode and final emancipation of the 40 
soul. He shall have all his objects accomplished, and shall rejoice in heaven like an 
immortal. Bhavishya [Purana says] : ‘ When a man has caused to be erected a 

shelter- house, very large and furnished with water and fuel, for the use of the poor 
and the helpless, and for [supplying] writer [to the thirsty] ; tell me what has not been 
done by him/ 
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in regard to such works, but from the sankalpa in regard to tanks, 
wells, groves, and trees, their renunciation would be inferred. The 
Utsarga Mayfikha's ceremonial about tanks, &c. contains the following 
Sanlcalpa or determination : — 11 ^ I *PJT 

i II ^ fs^r II ” 

Translation : — ‘ Here the Bhavishya [Purdna] says specially : — I have 
given this water to all beings in,, common. May all beings enjoy 
[themselves] by bathing, drinking, and swimming/ There is nothing 
about a dharmasdld in this Maydkha directly. 

10 The dedication of a Matha is in different terms. It is to be given to a 
dvija (twice-born) or a yati (ascetic). There is a definite donee, and 
the object of the gift is also specific, 1 which will govern its disposal. 
About tanks, wells and cisterns, the Maydkha is decided. If the 
Sanlcalpa as given by the Maydkha be adopted, the donor renounces 
his ownefship in the thing dedicated. The passage runs thus: — 

“ II I WTPJT UT | | & 

I % wt% II srrtf- 

fWFtj 3^ | 

20 cT^T^rRWrr tr^i^fSTR^r^qr rr^TT% ?r rRl^TT? : ^rqjq’4i ^ f w ^ I 
I fRr ” 

Translation : — “ Afterwards, the renunciation [is to be made]. The 
cow [which walks round the tank] should be given to tho guru (officia- 
tor). The rest [should be] like the vulhi (ceremony) of renunciation 
of water [works] given in tho Matsya Purana. This is essential 
as condemnation [of its absence] is thus declared. f If one does 
not make such a Sant l [ceremony as aforesaid] in respect to 
wells with flights of steps, drawing wells, &c. that water becomes useless 
like seed sown on a rocky soil. The first water [i. c. water previous 
80 to the Santi] existing in tho wells with flights of steps, drawing 
wells, and tanks is not fit for drinking : all that* water is impure 
like a woman after parturition. Some say that the water which 
has been thus renounced, should be given up by the renunciator 
and not used by him, like the A'gneya Vurod&sa (a certain portion of 
the boiled sacrificial rice). Others say that since the renunciation has 
been in view of all beings including himself, and therefore he is one of 
the objects indicated, the non-inclusion of one's self would lead to his 
l£ve for the work being lost, he should use the *rater. The same 
in the case of fruits produced in a grove [renounced]. •Thus ends 
40 the ceremony of utsarga (or renunciation of ownership) in a 
well with flights of steps, a drawing well, and a tank as stated in ■ the 
Bhavishy ottara. 99 


1 D6nachandrik&, leaf 19, p. 1 . 
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The repair and control of the things thus dedicated, and the owner- 
ship of which has been renounced, generally rest with the renouncer 
according to tho usage of the country. Mitramisra in the Yiramitrodaya 
Vyavahdrddhydya in discussing ownership remarks as follows 1 : — 
Translation : — “ But ownership, so far as protection is concerned, does 
exist in the donor even when his ownership, consisting of the power of 
disposition at pleasure, has been withdrawn [by renunciation], until the 
final accomplishment of the purpose of tho donor, who seeks a certain 
merit according to precepts [on gifts] ; for the act imported by the 
word gift will not be complete until the ownership of another has 10 
arisen. The ownership will in this instance [exist] in the same way as 
[it does in] the case of substances sacrificed, lest sin arising out of the 
prohibitions about their being touched by prohibited [animal or 
person] should stick [to the sacrificer]. In this way [ i.e . on the above 
hypothesis], the possibility of a stranger appropriating [a thipg given, 
in the former case] and of the forbidding [an unclean touch] being pre- 
cluded [in the latter case] will not arise, although tho ownership of 
another [viz., the donee] has not arisen [in tho thing given]. The 
practice of tho learned, too, in both cases in respect of protection is based 
on that [limited kind ownership which has been referred to before].” 20 
The above supports the usage of the country as to tho dedicator's 
rights in regard to a sort of guardianship over the thing dedicated. 

The Dharmasindhu lays down that until the ceremony of Gorutta - 
rana (the walking of the cow round) the tank or well, including her 
going to drink water therein, is made and is followed by the utsarga 
(renunciation), the water should not be used. 2 Kamalakara on the 
authority of the Bhavishya Purdna speaks in theNirnayasindhu to the 
same effect. The utsarga ceremonial which ho prescribes is that of the 
Grihya Parisishta of the Rig-veda. I give tho original in a foot-note 
for reference whenever required, 3 30 


1 See 1. 167 p. 2 

* See Parichchlieda iii. 1st half leaf 9 7 

" Scspfbrfa an* * mf* I I 

, 'ftr'rr II Quoted from the Bhavishya Purara in the Nirnayasindhu. 

\ 3 Nirnayasindhu, Parichchheda iii. 1st half leaf 45 p. 1 : — 

rTr^PTr^f?f q*i sf ^ ^ TO I ^ I 

Mg H -^Trr Vfc* 5^ ttK'. UrTT I *t TO’# 

rfhflPr^fr rTCrT %lrT t*ti***w- 

9 a 
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In the case of gardens, and groves, and trees the principles govern- 
ing the ceremonial are the same as in the case of wells, tanks, and other 
watering places* The following is from the Ufearga Mayrikha : — 

II am irnf || 

I ?r II II ^ 

ftm?5T?r^3r^ I 5 II 

wt% fcqr ^ spt snftrn^R^I ^tnr f^Nfr n htut II Hrr^prM ^ ^nrpfftv 
II *rn^ I trr^Rrt ?r£r I rr^^frsc^rtrm II 

Translation : — “ In the Bhavishya Purana, the author speaks with 
10 regard to the planting of trees in the course of his dissertation on 
gardens. He who plants one Pippala tree, one Pichumanda tree, one 
banian tree, and ten Tittini trees ; three Kapittha trees, three Bilva 
trees, three Amalakt trees, and builds a well with five mango trees on 
its banks, shall not see hell/’ 

Pddma Purina says : — “ Oh king even with efforts, plant Pippala trees. 
One Pipfiala tree will do the work of one thousand sons. Kartavya 
(work) is to be taken as understood.” 

The Mahdbhdrata says : — " Oh Bhdrata, he who plants a tree obtains 
fame in the world of the mortals and good fruit [of pious deeds] after 
20 death ; and delivers from sins the past and the coming generations in 
the line 1 of his father. And therefore a man should plant trees.” 

Matsya Purana [says] : — “ Oh king of the earth I shall now speak 
likewise of the ceremony of trees standing on grounds devoted to 
gardens. Everything is to be done as in the ceremony of tanks.** 
Nilakantha says that there must be an utsarga (renunciation) in the 
case of trees and gardens, as in the case of tanks, wells, &c. But he 
notes that some are opposed to such a course for which they say there 
is no authority. 

Kamalakara in the Nirnayasindhu prescribes certain seasons for 
30 planting trees on the authority of Chandesvara. 1 

In the Matsya Purdna, 2 the ceremonial for the utsarga (renunciation) 
of trees, gardens, and dharmasalas is given. The trees, &c. are to be 
ornamented ; sacrifices and ceremonies are to be made for four days. 
A cow is to be worshipped, and is to be made to walk through the trees ; 
after which the utsarga is to be made, and the ceremonial concluded in 
the usual manner. At the present day, the time prescribed by the 
Matsya is often curtailed \ but the ceremonial is otherwise conducted 
as therein laid down. 

, 3 ~ 

40 *rcc*rr Messrs I 

afg qM I n I 

1 Parichcliheda iii. 1st half I. 45 p. 2. 

* Adhydya 68, Bombay Edition, vol. I. pp. 447—450, 
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The above is the utsarga of those institutions which are intended for 
the public, and for which there is no ddna (gift) in favor of an indivi- 
dual. The founder renounces his right in such a mode as may be usual, 
and the ceremonial is complete. 

In contrast with these, is the case of temples — at least of new temples 
and the consecration of new images where there is a Pratishtha (found- 
ing). In the case of renewal of old temples, some authors prescribe 
utsarga, whilst others do not do so. 

' Pdrta-Kamalikara prescribes a detailed ceremonial for the Pratishtha 
(founding), that is the establishment and consecration of an image in a 10 
temple, and which ceremonial is derived from the Purfoas. The 
Mantras are also drawn from the Vedas. In the beginning, Kamal- 
fikara quotes the Ndrada-Panchardtra, Agni Purana, Bhavishya 
Purina extracted in the Kalpatarufor fixing dates of celebration of the 
ceremonial which he describes on the authority of the Matsyft Purdna. 

The sacrificial places are directed to be made according to the Agni, 
Bhavishya, M&rkandeya and Matsya Furanas, from which the neces- 
sary verses are given. The image is to be kept dipped underwater for 
one, three, five or seven days and nights ; or sometimes, (but this 
seldom happens,) it is dipped and immediately taken out. The»temple 20 
is here supposed to be ready. And in this the image is placed in the 
Oarbhdgara 1 (the sanctuary wherein the image is worshipped). 

The sahkalpa (determination) for establishing an image according 
to the Pratishtha Maydkha is of two kinds : — one is for a particular 
object, and the other is simply for the love of God. In both cases 
there is no utsarga (renunciation of ownership) . In the whole of the 
Pratishtha Mayukha there is no utsarga of a temple except in the case 
of repair of old temples, &c. This last presupposes that the repairer 
is not the owner, and therefore he has to renounce his ownership 
in the new repaired structure. Both in the Nirnayasindhu 1 2 * * and 80 
Dharmasindhu 5 there is not only no utsarga in the case of new 
temples j but it seemB to be forbidden. Some temples are distinctly 
private places. Others are places to which certain portions of the 
public are admitted for worship. Where the consecration has been with 
Vedic mantras , and the worship is done with mantras , the twice-born 
classes alone are admitted. Local usage has however sometimes inter- 
fered even in this case, and except where the institution is private, 

M or has any written history detailing its ritual and worship, usage must*" 
be always inquired into. 

1 As to its proportions, &c. see V&r&hamihira’s Bfihatsainhitd, Adh&ya 56, pp. 40 

306 — 310, Cal. ed. 

* Parichchheda iii. 1st half 1. 54 p. 2. 

1 Parichchheda iii, 1st half 1 . 106 p. 1. 
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One department of this subject is the jmioddhdra (repair and 
renewal) of temples, wells, tanks, &c. This ought to be done as 
far as possible by those who have founded the charities, or by their de- 
scendants. But where they are absent, or, being present, are unable to 
undertake the work, any of their castemen have the right to do it. 
In such a case, the permission of the founder's heirs ought to be 
taken. Where it is impossible, it jnust be of course dispensed with. 
Such a contingency arising, the better plan is to consult the heads of 
the village community. For it avoids all future disputes. The repair- 
10 ing and renewal of old charitablo works is looked upon with peculiar 
favor by the community, and it is therefore important that works 1 
of this kind should bo performed in such a mode as to avoid all 
future disputes. Under tho new code of Civil Procedure, the Advocate 
General or some other officer of Government has to give his written 
consent before certain suits relating to public charities can be conducted. 2 
In order to help the parties, and the public in general, I have above 
noted a few points in connection with these works, and tried to indicate 
other sources of information. Besides the, works abovemen tioned both 
in the body and notes, the following are a few of the numerous standard 
20 publications on the subject : — 

Pdrta-prak&sa, being a part of Pratdpa-narasimha by Rudradeva, son 
of Nardyana Toro of Pratishthana (Paithan). 

Purtakamaldkara by Kamaldkarabhatta, son of Rdmakrishnabhatta, 
son of Ndrdyanabhatta (see Dr. Mitra's Notices of S. MSS., vol. Y. 
p. 138), 


1 See Agni-Purana Adhyayas 67 and 103, vol. 1. pp. 197, 349 ; Nirndyasindhu, 
Pari . iii. 1st half 1. 65 pp*. 1, 2, Dharmasindhu, Pari. iii. 1st half 1. 107 p. 2. 

a On suits relating to Public Charities. 

Act X. of 18/7, Sec. 639.—“ In case of any alleged breach of any express or con- 
80 structive trust created for public charitable purposes, or whenever the direction of the 
Court is deemed necessary for the administration of any such trust, the Advocate 
General acting ex officio or two or more persons having a direct interest in the trust, and 
having obtained the consent in writing of the Advocate General, may institute a suit in 
the High Court or the District Court within the local limits of whose civil jurisdiction 
the whole or any part of the subject-matter of the trust is situate, to obtain a decree — 

(а) Appointing new trustees of the charity . 

(б) Vesting any property iu the trustees of the charity. 

(c) Declaring the proportions in which its objects are entitled. 

(d) Authorising the whole or any part of its property to be let, sold, mortgaged or 

4 Q exchanged. * * 

(e) Settling a scheme for its management ; or granting such further or other relief 

as the nature of the case may require. 

“The powers conferred by this Section on the Advocate General may (where there is 
no Advocate General), be exercised by the Government Advocate, or (where there is no 
Government Advocate) by such officer as the Local Government may appoint in this 
behalf.” . 
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Pratishthd Hemddri by 6ri Hemddri, being an account of tbe Is&td- 
piirta works entitled Parisesha Khanda ( i.e . miscellaneous sections 
of Chaturvarga Chihtamani). 

Pratishthd Dinakaroddyota by Gagabhatta alias Visvesvarabhatta, 
son of Dinakarabhatta (being the 9th Uddyota). 

Pratishthd Paddhati by Dinakara, son of Bharadv&ja Mahadeva. 

Pratishthd-Tilaka. It is in 15«Patalds, in tho form of a dialogue 
between Isvara and Devi. 

Pratishthd-sdra-dipika by Pdnduranga, son of Rdmachandra Dikshita, 
son of Chintdmdni Dikshita, of the family of Takale. 10 

Pratishtha Prayoga, being a part of Prayogaratnamdla by Vasudeva- 
bbatta, son of Apadevabhatta. 

Devasthdpana Kaumudl by Sankarabhatta Ghdre, son of Balldla 
Stiri. 

Mtirti-Pratislithd by Trivikrama Sriri, son of Raghu S6ri (see Dr. R. 
Mitral Notices of S. MSS. vol. V. p. 151). 

Murti-Pratishtha-Paddhati by Trivikrama. 

Prdsada Pratishthd Paddhati by Naraharibhatta Pandharapura. 

Linga-Pratishthd Paddhati founded on Baudhaydna and other ancient 
authorities : — by Bhatta Chintdman f son of Bhatta Moresvara, be- 20 
longing to the family named Patwardhan (see Dr. Rdjendralal 
Mitral Notices of S. MSS., vol. I. p. 6). 

Utsarga Kaustubha compiled by command of Mdhdrdja Dhiraj Bdj 
Bahadur by Anantadeva, son of Apadeva, being the first half of 
the second Didhiti of the Pdrta Paddhati contained in tho Rdja- 
dharma Kaustubha. 

Utsarga Paddhati by Bhatta Nardyana, son of Ramesvara Bhatta 
Stiri (it relates to tho utsarga of tanks, wells, cisterns, gardens, 
trees, &c. ; and is the oldest work by the Bhattas of Benares) 
(see also Dr. R. Mitra's Notices of S. MSS., vol V. p. 146.) 30 

^drvadaiviki Pratishthd by the Yati Prajnamrita, pupil of Krishnti- 
mrita. 

Prdsdda-Sivddydchara-Pratishthdby Sankarabhatta,, son of Ndrdyana- 
bhatta, exacted in his Dharma-dvaitanirnaya. 

Ntitana-Mtirti Pratishtha Prayoga by Bhatta Ndrdyana according to 
the Grihya P^risishta of Asvaldyana. 

All the fhove works are now used for the founding, consecration, 
and the ceremonies attendant thereon on this side of India. I have 
omitted various minor works collected by me. Dr. Rdjendralal 
Mitra (to whom we are largely indebted for various discriminating 40 
and learned contributions in Arydn literature), has in his second 
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volume of notices of Sanskrit MSS., given the following account of a 
curious ancient work on the subject, for which I must find place here : 
“Maya Mata, alias Maya Silpa, alias Pratish‘th£ Tantra, — a treatise 
on architecture founded on the canons of Maya, a Ddnava, who is 
reputed to have built a palace for Yudhishthira. The work is written 
in the Tdntric style in anushtubh verses ; but it is so full of lacun® and 
obscure terms and phrases that it is in many places unintelligible. The 
author's name is not given, and the last line and the colophon suggest 
the idea of the work being incomplete. But such as it is, it is the most 
10 complete treatise on architecture that has yet come to hand, and I feel 
grateful to Mr. A. 0. Burnell for having procured it for me from the 
Library of the Rdjd of Tanjore. It is remarkable in being less devoted 
to religious ceremonies and astrological disquisitions than the Mdna- 
sdra. Contents : 1, Architecture defined ; 2 — 3, Examination and purifi- 
cation of the ground intended to be built upon ; 4, Measurement of land ; 
5, Ascertainment of the points of the compass; 6, Fixing of pegs to 
demarcate the spots for building ; 7, Offerings to gods ; 8, Measure of 
villages and the rules for laying them out; 9, Ditto of towns; 10, 
Directions for laying out squares, octagons, &c.; 11, Laying the founda- 
20 tion and the ceremonies to be observed on the occasion; 12, Plinth ; 
13, Base ; 14, Pillars ; 15, Stone-work ; 16, Joining or cementation ; 
17, Spires or tops of houses; 18, One-storied houses ; 19 — 20 ; Two- 
storied houses ; 21, Three, four, &c. storied houses; 22, Gopuras or 
Gates; 23, Mandapas ; 24, Out-offices, barns, treasuries, &c. ; 25, Man- 
dapasabhas, or open courts; 26, Linear measure of finger breadths, &c.” 
(vol. II., p. 306). 


N.B , — I append the following extracts from the PratishthS Maydkha 
bearing on different portions of the founding and consecration of 
temples, images, &c. 


30 The following is the conclusion of the Prasdda-dhivdsana cere- 
mony : — 

n mm*** ford qWsrerer 

sprr ^ srssr srepiRc tftsiftrer 

xflwWrr II # 


Where there is on old Svayambhh (self-made) image founded, and only 
anew temple is made, there the mandapa being previously made, the 
rest should be done as under : — 

»nr 5 wwcfo mifa wrif jwrif- 

•RlPr.ffd Wt WTSTpRI *T5T*IR>?fSn?«r GRf: !! 
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Prayer to Devi at the conclusion of the consecration of her image i— 
tf^NpJhorPr latggfrgtgfritPr li srf rrffar'prrwrg fagPrftt II <nww 
gtifgf ll grarl lit Mir forrf »rg II 

[Prayers in the case of other images are given further on.] 

Beginning of th ejirnoddh&ra (renewal of the old, &c.) ceremony i — 

*r*r sflrofancflfsr: 1 1 atfirrcpt 1 1 sfKrfr^f&yrcrsint f^rr it 1 5f«?ttf*sig ^ 

^ ^ ? 3 SRt gvr || fTJjHr gjftg sg^W-f^Mnftgrsij rsjrft^gltrjFrsrt ?gr«gr 

faM ggr fr: i irr°rrft l gfffagr ggrftg frar^OTcrtg wra^r- 

w^^li Prf 9 ggrR 3 *F<r*U g*g??frtpRntji -355 ! I jtoti. I 
strip f i rt & ^TJi o rr? J inM^rrJj; I srrft<r?*r wragjgrrfrgtirgBrq; I ftf^rjM|e£,M^r 10 
armr *t l gfarf grfrrl 1 1 ft^jpjfgg fr-g <rfifg g*rr I 

glfor n ewrr«r Prl®r gr wfsrft I *nwr w 1 °r ggifftrgg git ll glt^ggrfa *tegr«r 
M'tt ll euprpjjrn'irfvr^rjrt jpnftggg: 1 fttrsntvt srg $ 5 irfM^ g sr- 
tu% gtersM sMt*nrn. I fUrgrlwnnifl 3ggftrrgrftfg°rrfsgrq: 1 <rf|g ipfitr I 

*r«rev Htj^iPrt^r^swu. 1 urerggswr ftggftfqft- 1 1 gifarfir?lgg wwr- 
fcSf g g Wftgfi^ttg rfgfrgrrgf 1 ggsroslr fglongsgrrl gmfrliraTsrfgft'grrgT- 
Brit'RWR - : II Iterw nrfgg fcg Pfffl 3 nMft 1 Ml igprMg 5 Rsrewqtr^ll^%- 
rnttfll fa# 11 rsHFrertnitsM if ^gfinrsslrrg r%sr?ggrgnctgr: ll 

On the new image to be established and tho merit arising from such 
establishments, &c : — 20 

II git faMrgM nfimf ?wrTf?ignui fatg*twn<rgg.ll W’nsrg srrstfir gw ?lw 
girgfr 1 ymfgil farfM gttajf gg grrrgg.ll srererfifasirt 53? gsgt ggftf 5 rgg.i ggjgr 
gnramr ^ gr qi%«it:?gr gt: 1| g?°gr grggpir g er sjfrrerg gflfrigr | gnrgr®t ggr- 
ggt gvgg faggstg. II ggrapt ggntrri: gsgrg gg fi^g I ftgrg Ftpggrf 15‘r gft% 
«rratf sg^g llfcftg irjtffifir ft# sgmgrftg. I srg 5 p 4 J#?tgr ftfSRrtt 
ftWt II argvpr ftgptg gggtfhj Ittrtlg l srggraftg fnrf^Rggr: nfaerrftgr: 
gfinrr: II <g?gfor pot ggrffg I gg t&gg:’ gf^r WsrpettPrerg II 

owfaftg iiRtgg trwpg: sfg: 1 If sft°f iffagr f#r fftjgrsgrgit gi? II qfa- 
ggryt g*gg<*raregw #rrg: 1 nq'lfcrggrgRf wrgg ll nfimRf twrgf 

^r ^gt It *rd »jlt I 2°l gjgjpf gpr hI^iw ^grg : II ^rgrltg *r grlslt sfHtf- 30 
muftifft r I ^ a r rgj pt Itlr jo| $1 nrgfSgq, II rrfgf&gftrft wtgr: ll gffapjt grgjpf 

Hf^flwrgt sggggr II srftrjuSr II gft*rl ^ftgg gift rtm^^ ^ 1 5 itg gwrl 

fgbg?^fw s'gfsRg.ll ^glr ^srgft gftggji. 1 ^nrr ^ g ^CT ft 

11 sTlg’grsiglWr ^msgrg^r ll grgw^g^i ^gr^rg^ijfPTg II %:yr- 
sg^gig gj t rgnrft«gra': gtgrgPtfgifr grfrgg - ggfgi^r ?grelt? : ll 

\ Jtrnoddhara ceremony from the Siddhanta Sekhara : — 

II ftwrai Sr grc ll sftlfarn^ 145 wtrenn ■Irftg^ l tgrrM g^pt **rt 
rfiwrmK. II ftfg ^grgir 0 ^ 1 ^ftrlggurrlMPfr^g jltegfar- 

Nft srr grar 4 l gwmrfgsrirgrTP'r 1 tFgprt g<M fgtangM^t gvr 1 trwrt 40 
ggg»in^ggr«rgf 1 »Ptgt g% ggrn^surgrtir It 5 rgg(l rgrurgrr^'NIfif I ftir* 
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g ^kc rcfa *rr I $ti n <mrfa fom* 

wWw zftq* i fwg frw trgmfs'i i fa fiffa uri^phiftft far 

q&ifofa l ftifr^ r%? ww srrfcrerir n 

Ceremony at the beginning of taking away the old image :— 

II 3TVR3T WPT: II W^grS^sf^PTriftsJRSf 
wit tf?it»TRr ^ ff qfirrr srr^gr ^ f^T want 

<gHI *||«4i«|x?5dy i, l*t' , 5'hWf A^flfrTgT'Tf J 9^rJJ 0 WW3tf*n’ 3T 'jfT'Tlft'Sl'IJsJW 
nrfargr ?3rrrf53g®i *jr rfW II ftf b ?w?w^wt ; rrewri?rf 3 

ffam fPr rtsiw: II ^^jfrf^rrjfr ft 11 fpfr #r^5n?^r^rwiT3i«rrgR^^- 
10 sift gg g g ffi g re ?fr??r zwfa srftsrpftewet ^rfr ^r vfMir stctt- 

af«jr£r wjcf *?r ff^r II 

Concluding prayers asking for blessings on tho founder, on the king,, 
and people of the country, on the officiators and on the builders of the 
temples. 

ff#r foi? ni^prt #r ftfKpRtenR gir trftRiitJRarg; <nSm ft*rc:1fR 

II snggr-ssrrc^r *niw ^ f?t II ga-if 1 

wfccra': wgf w wfopfrj 11 fsrfaRt %? giftgr Hf at?it 11 
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1 1 T. 

THE SAPINDA RELATIONSHIP. 

• • • 

Sdpindya (tho relationship of a Sapinda) is a very important subject 
in the Hindu Law, and has reference to three branches of it, viz., 
marriage, impurity on birth or death, and inheritance. 

Sip indy a is defined in two different ways by different writers. Ac- 
cording to tho first definition Sapinda connection means connection 
with the act of offering a Pinda 1 or rice-ball. This is followed by the 
author of the Smriti Chandrika, and by Apararka, Mcdliatithi, Mddhava, 10 
Ndgojibliatta, and others. The second definition makes the relationship 
depend on the connection with one pinda or body, that body in the case 
of collaterals being that of the hutasha or the common ancestor 1 2 as 
counted from the persons whose relationship is in question. And this 
is followed by Vacliaspati Misra, Sulapani, Vijtlancsvara, and the 
authors of the Madanaratna,Parijdta, Nirnayasindhu, Dharmasindhu, and 
Samska rakaustubha and others. Both these definitions are too wide, 
and they have both been circumscribed, the former by a text from the 
Matsya Purina, 3 * and the latter by one from Ydjnavalkya (ch. i.* v. 53, 
second hemistich). When thus curtailed they appear ultimately to loa<J 2(f 
to a similar result. Without pursuing therefore this distinction (which 
for all practical purposes seems immaterial, and is based on tho 
ambiguity of the word Pinda), I may say in general terms that Sapinda 
relationship extends on tho father's side to the si*th ascendant. These 
ascendants may bo males or females, and may further be connected 
with the father through males or females. Thus a man's father's 
father's father and father's mother's father are male ascendants 
through a male and a female respectively. Again, a man’s father's 
father's mother and father's mother's mother are female ascendants 
through a male and a female respectively. 5 This process being 30 

1 The Sanscrit definition which is translated above runs thus : 

(see Nirnayasindhu parichchheda iii. 1st half 1. 22 p. 2 line 2). 

* See Mit. ch. i. 1. 52 p. I, and its translation in West and Biihler’s Digest of the» 

^ Hindu Law, 2nd cd. p. 174 ; Nirnayasindhu pari. iii. 1st half 1. 22 p. 1, Samskara- 

kaustubha 1. t73 p. 1. 

8 It runs thus : — 

l annfcTO II Sec Nir- 

nayasindhu pari. iii. 1st halt 1. 22 p. 2. 

* See Part II. p. 168, 11. 2 and 3. 

r 2 +- 


8 See Table I. further on p. 349. 
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extended on the father's side, up to the sixth ascendant, male or 
female, six descendants, male and female, must be counted through 
males and females, from the six ascendants, and from himself or 
herself who is the seventh in the series. In oounting these descendants, 
wives of the male Sapindas are also included. The same is to be done 
on the mother's side up to three ascendants above the mother, and the 
four descendants of those three aspendants above the mother. The 
.wives of the malo descendants are included as before. This is sapinda 
connection in general, and is co-oxtensive with that for marriage purposes. 

10 All these Sapindas do not enter into the other two of aforesaid 
three divisions of Dharmasdstra affected by the Sapinda relationship. 
But whilst this is so, it may be said that tho general statement of 
Sapindas as above given is the widest and includes Sapindas of all * 
kinds and degrees. Further on, they will be treated of as coming from 
different* departments for diflercnt purposes. The distinction of 
Sapindas for different purposes, the contraction of Sapinda-sh\p, and 
all other kindred matters, will then be cleared up. 

Sapinda relationship is divided by some writers into two kinds, 
mulihy (primary), and drop it a (arbitrary). 1 Others divide it into 
20 sdhshat (immediate), and paramparayd (mediate or through a 
medium). This is derived from Vedic texts, like dtmd hi jajne . 
dtmanah [?. e. from dtman (self) dtman (self) was produced] and pra - 
jam amt prajdyase (i. e. thou art born [again] through [thy] off- 
spring). 2 The connection with one body, which is the essential of the 
Sapinda relationship, is in some cases thus explained : The wife and 
husband become each other's Sapindas in and through the body of their 
son, who draws tho elements of his Pinda (or body) from the blood of 
both. The brother's wives are connected with tho Pinda or body of 
their common father-in-law, whose blood enters tho blood of the sons 
30 of those sisters-in-law through their husbands. 2 

I shall now treat of Sapindas in reference to the first division, which 
I shall call 

SECTION I. 

Marriage . 

An Arya should not marry a Sapinda , This appears to bo the law 
of old text- writers or lltshis. The wishes and practices of the ancient 
^ages appear curious, if not often inconsistent ; and custom has again ; 
changed the old limits. ^ 

The determination that the Sapinda relationship does not exist be- 

40 tween the bride and bridegroom is to be maefe by the following rule : 
c 

1 See Saraskfaakaustubha 1. 173, p. 1. * Mit6kshar& ch. i. 1. 6 p. 1. 
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Begin with the bride or the bridegroom, and count, exclusive of both, 
six or four degrees upwards according as their relationship with the 
common ancestor is through the father or the mother respectively* 
and if the common ancestor is not reached within those degrees on 
both sides, then only they are not Sapindas , and marriage between 
them can be solemnized. This is the sum and substance of the differ- 
ent formulas and tables which aralaid down succinctly and clearly in the 
Dharmasindhu, and which I extract below for the information of my ' 
readers. 1 An interesting calculation of tho number of brides prohibited 
on account of the sapinda relationship has heen made by Rama V6ja« 10 
peyin and thrown into the form of verses. 8 These verses have been 
quoted and explained by the Saraskarakaustublia in a very lucid man- 


1 3T cflW: I rTcUTf^f 

f^ r w^ r rRT : I 

A .-v . N S. n rj 2. r-. 


TnTOTT£-f ^TTfEr^f^ffrT: 

1^7: 1 sRkisroTFr 

II \ II ?^fs%rsTTtrf%r?t I 

WTOT TORITcft ff53TRT^^: SOTOS’: II 



? frr^rfPn^' 

ffp-nr ^fff^ I ^hRrfi’ 

' ' _ . ’ xll 

mflf^l || ? || rtTTOT 


tort spf^r ^ Rh3>i4) toto^ I ’T^=F?frRif E n , ?f TOTOrorftqTSfH- 1| v || 

| tortMI' ^nPrrr^ * tottII 1 1 \ 1 1 h fo t> a l 20 

• ^rPF^TT^frT: I ^TOh tTOpft iTTpTTOTRra; | 

R™ni«*3cT: 

^T> ^ %T: ’l 

TTFT: ^ ^ 

fffcfr: ¥ Jtf: ¥ 

m \ 

^nPcT: q. rr: % 
R?^rfRTT%^Rsrr- 

3 r^r- 80 

mf ^vPTff^r=Tw^r‘ frflt 

Cr ^ Tqr V< r R l ^ r! TOfrr rrorfa 

wsr^r t^aror: sttorf R^rar I *pwtttot 

(See pari. iii. 1st half 1. 49 pp. 1 and 2.1 
* See the Nirnayasindhu pari. iii. 1st half 1. 26 p. 2, lines 5—12. 

TT 3^HlTh4 tf*S*TT VTW^PFTtW || ffilTIT 




Rro%r ijjT: 


^ T-- ^ ^T: ^ 

#R: ^ $TO= * 
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V V 

TORT \ Tfa: V. 

TORT \ 5T^^T V 


Rft: ^qrnrr ^ 

arr jtWRr%: to- 

TOT « • 

^rr^rror- 

3TO TOTOTOT^ R^lS •• 

rp* 

fftH 



r^rw^f 5% II wft : §rm j 40 

^W^r<4»^ J lpTflr^c<^|4d!^ I ^f|rrrf-§17T l 

* rT^rSfT: l qf^rHH TO ftflrV W : \ 

I »na<-iT««jHi ^r= 1. 

38fr 1 l T%TO*r qmfN - : flwiT: srcroRvtl' ^ * r ffoyi : ( 

^W5!rr f*pf! ?rpp»rw: I It’THK’wsqfr f^rr^qfSnir ffir II 




348 


[appendix III. 


ner. I give the extract below. 1 To understand this aright it will 
be necessary for the reader to take three things a^ granted. First, that 
the bridegroom is going to be married for the first time. Secondly, 
that each married couple has one son and one daughter. And thirdly, 
that the brides who are excluded by reason of their relationship 
through the step-mother, or through adoption, of either the bride or 
bridegroom are not included in this calculation. I subjoin four tables 
prepared by me according to the above authorities for the further elu- 
cidation of the above remarks of Kaustubha : — 


10 1 See Samskdrakaustubha 1. 178 p. 2 , line 5 to 1. 179 , p. 1 line 8. [I quote the ex- 

planation only.] 

“3^ 

I qqrft I qr> qqq= qnWt- sr^q^fq*^ 

\ qqh qfiNr ^ qsqq^qft q^^qqzqrq^sq^ftsqqf^- 

qqrs^fq v qq^qfr qqqqi i <■ qqqpq% 

q ftGfrsq qwj^rq'qq: | qqq q^q ^,'S.Hr qqsqq'^q qrqqp 1 } q%q-- 1 

20 qq%faqf^:fa^qqTqr^wiq^q qqrqqqr fa%?qiqrq: 1 qg qUa.'&ti^<sqi qiPrqsqqpqr 

wnr^TPrT^: qT^qrRrqq - Trt q qW fcffr qqq qqqTqfarqk qpq^qp^ 

qr q^ qfip qrqqrrqqr^qn?Trt' l qqqfof 

ftqq qq : ciq : q^qr^fq z=? ftfffa fqi% qq q?qqr m^rr qrqrfqr^faf^gqqrq qqr«rr gq: 
qr=qi%(q %'zm qqiq qqr s^irqfqqq ft^rr ^sqgqq q-pf tf;qr 

q^q fr%qqq%1rq qqf^q qteq sqsrfq q& ?pq: q*qqp% qqn>r srf^wqrPr nwir 

30 qrfaifqqqiqqtfq: q^ ^ qr^q^l^qf&•: qqq?r I ?q qqqrfSnirqq ffgq^qifq>ftq?r Iwwq qqq; 


^ «* ’ ’ 1 ’ ^ va & ^ 

fiqnfqfr qr*qrqf qqqW qwtqqqrK^ ?fq q^qrf^Nfq^r rm-- q3;<£i=q qqrr 

it qqrtnqr frqrffq^: qTpr qrqqff qqtfrqfa ^rc*qq>5'&*i ^qtq-qH qr=qr- 

qf q%qr#qqr qgrqr? qrgRfrr iqw^ qq.- wf qqr% qqq faqqfr qrj: ftqft frffa 
K*£^fr qqV: q?^qr qqqr^s: qg^ <Kd«*.H'r qqq°rr sq^frqt q^r qqqrrqqgqq tpq% 
qffqt qqpqrct q*% q % q qqq qsqqqqffr 1 ^ qr^qq(^qfNrf%^*r s ?^2'?qfqq*r^qi% 
qq; qqt'5f^qr%i?r 5=t qfqqr qpqf aiRreft gjffa qq= MMjsq qgSf 

qqp&q ft?qr rqreqr q*i% qq q^qsrsqitsT: qsgqqr q pgr-jqgg fq teirt- 
«qq^qiPMfq% qnr: q^ %^ffT qc>#r q ^qrqqqi^lqrit q q^rqrqq^t- 

40 qqtfqfq: qr q qnqqf^qq f?qPr>ftq^ qqi: q^ wi I f^frr q^raT% 

qqf'Tf qqrqrtqfqqn^qrflqf <aq'»sqrqf qrgtqqqqr q^rqrqrqtqqqr 5iq%q qfiqqqr 

qq>R % fi«i ? qft q qr -^qit 1 itqtw*f^w fiW f|qr#^ ! q^qq ^ 
qqrrffqr qq^qiqq?: q*qr: jrqsqqqr jj*sm+^h Rqi?4i4f®rqi4lqi 


[The entire drift of this and the two preceding passages being given in the body of 
the work# they have not been translated.] 
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Table I. 

Ascendants through the Father. 

QQ RR SS TT UU VV W\^ XX YY ZZ aa bb cc dd ee ff 


I I' J J' K K' L L' M M' N N' O O' P P' 


B E' F 


G G' II H 


C 


C' 


D 


D' 


B 


B' 


(1) The bride or brulegrodin . 


Explanation. 

C=B\s father C^B’s raother D=B"s father D'=B"s mother 


B=A's father 


B'=A*s mother 


A=father A'=mother 


(1)= Bride or groom. 



Table II. 

Descendants through the Father . 

Any one of the thirty-two pa irs indicated in Table I. 
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Table III. 

Ascendants through the Mother. 

EE' PP' GO' II H' 


i 


C' 


D 


D' 


A 


I ' 

IV 


A^A' 

(I) The bride or bridegroom. 


Table IV. 

Descendants through the Mother. 

Any one of seven pairs in Table III ., excluding A A' as already included 1 0 

in Table I. * 


I 

B 


B' 


C 


cr- 


A 


H H 


D' 

_ L 

> 1 A 


E 

I 


RV 


F 

1 


"i 

F' 


r 

G 


G' 

I 


J I' K K' L 1/ M M' if E' 0 i' 


Tables I. and II. together are required to show the Sapmdas on the 
father’s side who cannot be married. Table I. gives the 32 ascending 
stems. Each of these 32 stems branches into 63 male and 63 female 
descendants, who aro the Sapindas of the (1) at the base of Table I. 
The females in Tables I. and II. are represented by a stroke on the 20 
letter, which in Table I. signifies that the letter with the stroke is the 
wife of the male signified by the letter without the stroke ; and in 
Table II * the stroked letter is the sister of the male for whom the 
letter without the stroke stands. The number of stems in Table I. is in 
all 32 ; and the number of prohibited daughters in Table II. is 63; so 
that applying Table II. to each of the stems in Table I., the total number 
of brides unavailable on account of Sapnnda relationship through thf; 
father is 32 X 63=^2016. The explanation given in regard to the stroke 
on the letters in respect of Tables I. and II. applies also to Tables III. 
and IV. respectively. Table III. is a Tablo of ascondants to the 4th 30 
degree on the mother’s side exclusive of the party considered and cor- 
responds to Table I., which represents the father’s side. It contains 
the stems on the mother’s side, whose descendants are not married on 
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account of Supinda relationship, and Table IV. shows the daughters 
unavailable as descending from any of the stems indicated in Table III. 
The number of stems in Table III. is 7, the first stem AA' being included 
in Table I., and the number of prohibited daughters in Table IV. 
under each stem is 15 ; so that the total number of daughters unavail- 
able by reason of their Sapmda relationship to the bridegroom through 
the mother is 7 X 15=105. These, together with the aforementioned 
2016, make 2121 ; and represent all the daughters ineligible for mar- 
riage owing to their Sapmda relationship with the bridegroom either 
- 10 through the father or the mother. Counting the bride as the starting 
unit, the number of bridegrooms excluded will be the same. 

There are two cases wherein this relationship has to be further extend- 
ed, viz., where either the bride or the bridegroom happen to have a 
stepmother, or is adopted from another family. The text that governs 
this subject, as concerns the stepmother, is from Sumantu, viz., 

3 T^nrr • Translation : — “ The wives of the father are all 

mothers, their brothers are maternal uncles,, their sisters are mother's 
sisters, their daughters are sisters, and the offspring of those [daughters] 
20 are children of a sister. Otherwise there will be a prohibited intercourse 
[i.e. the non-observance of this rule will lead to prohibited intercourse)." 
There is a diversity of opinion on the interpretation of this passage. 
Some hold that Sapmda relationship in the case of the stepmother is 
the same as in the case of the natural mother to the fifth degree, while 
others consider that it extends only to those relations through the 
stepmother, who are specifically mentioned in the above text. Thus 
in the latter case wkilo the brother of the stepmother would be un- 
available for marriagp, as being mentioned in the text, the son of that 
brother would not be so situated. The preponderance of authority, 
30 at any rato on this sido of India, is in favour of the latter opinion. The 
Nirnayasindhu, the Samskdra Mayukha, Dharmasindhu, Samskdrakaus- 
tubha, and Gopindtha Bhatti (or Samskdra Ratna Mdla), all disapprove 
of the former interpretation, which is adopted by the eastern lawyers. 
According to the Maydkha and others, therefore, the brothers and sis- 
ters of a stepmother and also the children of her daughters are to be 
held as unavailable for marriage, and these are in addition to the 2121 
Sapindas that have been already mentioned. 

v The second exceptional case is that where the bridegroom isan x 
adopted son. Here, again, the conflict of opinion is very great. The 
40 opinion of the majority of writers, however, which is accepted in this 
Presidency, is the one which was first enunciated by the Sdpindya 
Dipika, and followed by the Samskdrakaustubha (1. 49 p. 1), Gopi- 
nhthabhatti, Dharmasindhu {pari. Hi. 1st parti. 15 p. 1), and the 
Puttakalpalatd of Yajiiesvara Sdstrin (p. 64). I quote it below as 
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given by the Dharmasindhu (pari. iii. part first 1. 15 p. I). 1 The sub- 
stance of it is that for adopted son, Sapinda daughters from the 
families both of his natural and of his adoptive father are not available, 
and the number of degrees to which that relationship is to extend, 
will depend on-^-(I.) firstly, whether the adopted boy had his Upana « 
yana performed in the natural father’s family; (II.) secondly, whether 
his Upanayana alone was performed in the adopter’s family, tho pre- 
vious Samskavas having been performed in the natural father’s family ; 
and (III.) lastly, whether all his Samslcdras commencing from the 
JAbakarman to tho Upanayana were performed in tho adopter’s 10 
family. In tho first case, the Sapinda relationship extends in the 
family of birth to seven degrees through tho father, and five degrees 
through the mother; and in the family of adoption, to three degrees 
both on tho father’s and mother’s sides. In the second case, tho rela- 
tionship extends in both families to five degrees on tho father’s sido 
and three degrees on tho mother’s side. In the third case it extends 
in the family of adoption to seven degrees on the father’s side, and 
five on the mother’s sido, and in the family of birth to three degrees 
on the father’s as well as mother’s side. 

It may be well here to note that the Nirnayasindhu considers that, 20 
after adoption, tho Sapinda relationship extends in both families to seven 
and five degrees on the father’s and mother’s sides respectively ; while 
Nagojlbhatta thinks that that relationship with tho family of birth 
ceases after adoption altogether. I quote below the concluding lines 
of the Sdpindya Pradipa of N&gojibliatta, as containing the adverse 
views of some writers on this subject, which he has met by his previous 
exposition. 2 

9 

What I have said above embodies the general rules with regard to 
marriage ; but it is necessary I should here note the exceptions to the 
above rules, which have been established either by text or usage ; lest 30 
persons not acquainted with them might sometimes be disposed to set 
down all marriages not in exact accordance with the said rules as in- 
cestuous. In giving those exceptions I could not perhaps do better 


f'tgySr I I *Urtd': 

II 

• i&r ut g- nftfcT 

.• rr^HH-d>5TPFro 40 

r^rnr- 


qrr^TpRqT^rt rn^. 




S54 


[appendix in. 


than quote the words of the Dharmasindhu, 1 as I think it summarizes 
there all the texts on this subject which have bqen fully discussed in the 
Achdra Madhava, the Nimayasindhu, and the Samskarakaustubha : — 

qqq qrfNl qr?qT qrf^q ftqr?n qrfrfSrg q 

qTqqrfcqr | qq: | 

qrrsrcqq qrff qsqqr qq qsq*flfinqri?qqqrqf qgq?t rqfinq s T5r%= qf£ ww«t- 
gqr qrfa'isqqfrqtq apppjnjg: 1 qqrft l qr^ir i^jqy- qrqqSt q q^q qsgqq 
qr jqr ftqrqrr I rq^qgtfqw^qf'ff qrqrsir | qrrsrrqq qtflgqH I g^q: 
q^iff qrs^ | qrjq: fafqqrft gq: qtff qgqWtit qqqr-qnq qsqifa qtfr fqqrstr l 
10 gsqqqqfqfr: qtfi q fqqrirrt g^gqqq. I qqr ftfgfr qgift qrjq% 'pqtfr q gtfqrq: 
fft: qftqqr I flrjq%rrq qpfr qrfryrf q^jfffitfq sqrqqqqrg. I q#qgqri> i f qqqfa 3 
qgtfru | q^ift qqqrq 3 frf g^gg rqfsrftfir qq/%i^qqi%«r I ffigg^-sfr g^jflr spflqrtr: 
qi^rqr gqn' 1 ? qijq%ift q^qq gqnfl qrgrsrr gqqqr q 3 g^ro'rfJr/q qtq fttqrg 1 
f?fTuf qr qggf qr qwq-qqrc'ftfr gqqrf ffrcr rlqrqir qrmfq qq sqqqgrsgq I J?rjq£r 
qrgg#rqT g^qrvqr gr jqf qrvgr qr ggqfq r?jq§ 3 'fftqr f^sqqr-in (gfqgqr^gr qr 
qq rqqsqqr^qr gqrqfqr?gr«qr qfq=fi *q*ftqf qrqgqq l qqri'^q^ groR qrq- 

qs^q ji^mrnqPr gg%: l rggqggrg qgqvg qfq iqr«t ftgsqgqrjqf qrq 4 f?pfr qrfq- 
qrt qrfsqgqr-qrqqiffqjqr qrstrqrq qq#q I grjgq^gq g%qr ’jqfqfr^r j wqcjqqr- 
qq?q qftqqT | qqq -pfijm ffrqqq qrqsrqrvqq qftqqr q qqglfgqr q’qrfr I %fqqi- 
20 f^jsqqqrvqrqltqqqqr?: qq qqrpqqrcrfqqqqr qrqsqr gqrg grfr^fifqqrrfgfg- 
srrqqg?: gqrqr grq^q^qfrqTqrr qq*ff qg>Jg^rgrwTrgq q^rqr g^rgfg^: g#gi%: 
gggr 3 b I q^f q^rqqqnqr^q l qq 4 r gcftarq: gqgRrftffi- 1 qg qr^srq^rqq fqqrq: 
q^riq5r%q grph gqqpqrftgfqpjq: qrft n qgg^fqgiwqrq^qrfqqgFqgg wy^rq I qij: 
qgqgrsqqg qrjqr^qqqqq I g qrariq qrar qtrg 5r%rgqrsq? ; qqrrc qrqi%: || 

Translation : — But admitting the legality of occasionally contracting 
the Sapinda relationship, nothing is [here] said as to which females may 
be married by which- males [and] may not be married by which males ; 
while modern [writers such as] the author of the Sap indy a Dipika and 
others, having accepted the authenticity of such texts as ‘ the fourth or 
30 the fifth male may marry tho fourth femalo, and according to the opinion 
of Pardsara tho sixth female ; but the fifth male [shall] never [marry] 
tho fifth female,’ havo laid down rules in regard to the restrictions on 
sapinda, relationship, which may be adopted under difficulties by the 
helpless. Thus tho fourth female may be married by the fourth or the 
fifth male on the father’s or the mother’s side ; while the same may not 
be married by the second, the third, the sixth and the subsequent males ; 

* in the opinion of Par&sara the fifth male may marry the sixth female, 
but the second, tho third, the fourth, and the subsequent males may ' 
not marry tho sixth female. The fifth male may not marry the 
40 fifth (female). According to another text, vi?., f on the father’s or on 
the mother’s side, the sixth male may marry the sixth female,’ the sixth 


* See pari. iii. 1st half 1, 50 p. 2 and 1. 51. 
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male also may marry .the sixth female. The conclusion therefore is 
that the sixth female may not be married by any one other than the fifth 
or the sixth male. So according to the text of Vyasa * also the seventh 
female on the father’s side and the fifth female on the mother’s side [is 
allowable,’ and according to the Chaturvimmtimata (a compilation 
from the writings of twenty-four sages) ‘ (one) beyond the seventh 
may be married; failing her, the seventh female, failing her the fifth 
female ; the same rule (holds) on the father’s side, the seventh female on 
the father’s side, and the fifth female on the mother's side, may be married 
by the third and all the subsequent males. On the father’s side also, 10 
the fifth female may be married by the third and tho subsequent males ; 
even there [£. e. on the father’s side], and on the mother’s side the fifth 
male may not marry the fifth female ; for the prohibition 6 the fifth male 
never the fifth female’ is general. [We now] give rules in the case of 
tho third female who becomes eligible for marriago according to the text 
4 the third female or the fourth femalo on. both the sides [may be 
married].’ The third female on the mother’s side may be either mother’s 
brother’s daughter or mother’s sister’s daughter, while on the father’s 
side the third female [may be] either father’s brother’s daughter or 
father’s sister’s daughter. Of these the father’s brother’s daughter 20 
shoujd be left out, since she is of the same (family). Daughters 
of the s father’s sister and of mother’s sister should also be left out in 
accordance with the text of Manu, viz., ‘ a wise man may not marry three 
females, viz. the father’s sister’s daughter, the mother’s sister [and] 
mother’s sister’s daughter. The meaning of the said text is that [one] 
should not marry the following three females, viz. Paiiritshvaseyi 
(father’s sister’s daughter), Matur Bhagini (mother’s sister), and 
Miituli Svasriifd (mother’s sister’s daughtor). The mother’s brother’s 
daughter [is thereforo] the only third female who may be married 
in the manner before mentioned, if there be [such] a custom in the 80 
family. Thus of the third females, the mother’s brother’s daughter 
alone may be married ; [and that too] by tho third male alone [and] 
not by the fourth or any subsequent male. Some allow a marriage 
with tho daughter of the father’s sister under difficulties ; here the 
rule should be understood [as binding where and when it derives 
support] from the usage of the country or tho family. On this sub- 
ject [the following] is the summary of the conclusions in the S6pin- 
r dya Dipika and qjher [works], [Of] the third female, mother’s* 
brother’s daughter alone may be married ; the fourth female by the 
fourth or the fifth male alone ; the fifth femalo by [all] from the third 40 
[mal/] down to the seventh male except the fifth one ; the sixth female 
by the fifth or the sixth male alone ; [and] the seventh female by [all] 
from the third male to the seventh male. This marriage by restrictions 
on Sapinda relationship may be performed by a person in need [and] 
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under necessity ; as it is said [that it brings on] the sin of violating the 
bed of the preceptor, and as it is clear that the f texts restricting sapinda 
relationship apply [only] to needy persons in so far as sin is said 
to attach to the adoption of an alternative by one who can 
adopt [the primary rule], according to a text [which says] e he who 
[being] capable of [performing] the primary [commandment] adopts 
the alternative [one] does not here get the merit [resulting from it]/ 

In reference to the above translation, it must be remembered that 
cardinal numbers stand for the degrees of descent from the first com- 
10 mon ancestor. Thus that the fourth male may marry a fourth female 
moans that a male descendant of the third degree may marry a female 
descendant of the third degree from the first common ancestor. 

The Nirnayasindhu thinks that all the texts that contract the sapinda 
relationship for the purpose of marriage refer to persons other than 
the twice-born, and would therefore never permit such prohibited 
marriages under any circumstances (see pari . iii. 1st half 1. 23 p. 2 to 
1. 24 p. 2). The Samskdrakaustubha refutes the opinion advocated 
by the Nirnayasindhu, and supporting Madhava, lays down a general 
proposition that the contraction of the sapinda relationship for the 
20 purpose of marriago is lawful, wherever it is sanctioned by the usage 
of the country or that of the family. Usage has modified the text law 
on the subject of marriage to such a degree that it would not be just 
to shut one's oyos against that usage. For independently of such 
usage, there is really no other Hindu law on tho subject. For further 
remarks in this respect of usage as connected with sapinda relation- 
ship, I must refer to my appendix on customary law further on. 


SECTION II. 

Impurity on account of birth or death . 

The Sapinda relationship with which we are now concerned is limited 
80 to persons who belong to the same gotra. 1 It is true that a man has 
to observe mourning for certain relations through the mother, through 
his wife, and his father's sisters \ but it must be understood that he 
. does so in virtue of special texts and not owing to their Sapinda rela- 
° tionship. The extent of this relationship, as far as the present Secti 0 ^ \ 
is concerned, is as follows : — 


1 See the Sapindya PradipaofNagojibhatta who says on this subject: — 

|. Translation " Sapinda relation should 
be accompanied by community of gotra before it can be a cause of impurity of ten days 
and the like. ” 
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(1.) All male ascendants through males up to the sixth degree, 
together with their descendants through males down to the 
sixth degree ; 

(2.) All male descendants of himself and of the said ascendants 
through males down to the sixth degree ; 

(3.) The wives of the aboveclasses, (1) and (2). 

Where a man does not know his gotra, or has none, as in the case 
of the last three classes, his impurities are to be determined by his 
relationship as laid down in the above three classes. No impurity on 
account of birth is observod in the case of an Asagotra. 10 

As to how far adoption affects the question of impurity, it appears 
from Dattakachandrikd p. 59, and its translation in paragraph 1, section 
iv., p. 652 Stokes* Hindu Law Books, that in tho case of a simple 
adoption, tho Sapinda relationship is confined to the family £>f adoption, 
and is so far not exceptional as far as impurity is concerned. In the 
case of a dvydmushydyana adoption, (which is not in use at present), the 
relationship extends in bdth families ; but this rule is now a dead 
letter. 

The rule in regard to the relationship through a stepmother, which 
was mentioned in Section I., holds good in this Section also. Such 20 
relationship is held to extend only to such relations through a step- 
mother as have been specifically mentioned in the aforesaid text of 
Sumantu. 


SECTION III. 

Inheritance . 

As regards inheritance, the sapinda relationship is, to a certain 
extent, of the same class as that for regulating impurities. Thus male 
sapindas through the father and through males for six degrees, and 
their male descendants for six degrees as well as his own, are capable 
of inheriting as sapindas. Their order amongst themselves will be 30 
stated further on. 

As regards females, they inherit by virtue of special texts. This seems 
to be so both on the texts and by inferences drawn therefrom. I will 
quote a few out of the principal authorities bearing on this question. 
A'pastamha (II. 6, 14,2) says; — JRIW: Offal: (on failure of 
sons, the nearest sapinda [takes the inheritance.]) Here the word 
sapinda is used in the masculine, and precludes the idea of a female be- 
ing included in that word. Haradatta in his commentary on this Siitra 
says that ^pastamba hereby clearly lays down that females are not 
entitled to inheritance, and goes so far as to hold that even those females 40 
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who hare been named in some texts apparently as entitled to inherit- 
ance are in virtue of those texts entitled to protection and maintenance 
at the hands of the sapindas who take the inheritance (see Apastamba 
Dharmas&tra, vol. II. pp. 81 and 82, and Sacred Books of the East, 
vol. II. p. 132, Note 2.) 

The Viramitrodaya (leaf 209 p. 1, line 3) quoting Baudbdyana as 
cited by Jlmdtavdhana, speaks as follows : — 3R <PT ^TlfrT ^ STOPR: I 

5T ffenfr TRT eft I *T srwtrlT | Trans- 

lation: — Therefore Baudhayana repeating the words stri arhati (a female 
10 deserves) [from the preceding verse] says : — A female does not deserve 
to inherit, being declared by the Sruti to be feeble and incompetent to 
inherit. The words na dayam (no inheritance) are to be construed along 
with siri arhati (a female deserves). 

Gautamac observes : — | Trans- 
lation : — Of one without issue, the wealth goes to those [who are] 
connected with him by the sapinda relationship, by gotra or by pravar a 9 
as well as to the wife. Haradatta in his comment on this says : — 
ff WmTfcRT: I W rTSF h ^ I 

Translation : — The wife takes [the wealth] along with the sagotras (men 
20 of the same gotra) and the like. When sagotras and the rest take [the 
wealth], the widow too takes one share along with them. It will thus 
appear that even the widow of the deceased is not permitted by 
Gautama to inherit independently of the male relations. 

Gautama therefore must be taken to be opposed to the succession 
of females generally in accordance with the Vedic text which Haradatta 
has cited in his comments. 

Vasishtha in his chapter on succession (see Part II. pp. 486 — 490 
Cal. ed.) does not mention any female as entitled to inherit save the 
appointed daughter. In default of the sons, he says : — 

30 I h qraRTfit sn*ti tot ffit 

W 5r yymrfiw qr I 

ff4rr^r^ rrsrr Translation: — In default of these, 

the prior in order among those connected by libation of water or 
libation of pinda, by birth, pravara or gotra is preferential [for 
succession to another subsequent]. So long as there is any de- 

- scendant of the family, surely [the inheritance] will not go to a 
. stranger. If one has none of the first six to take his wealth, his 
sapindas or men standing towards him in place of the son*will take 
his wealth. Failing these, the preceptor and the pupil will take ; and 
40 failing those, the king/ 

Here the widow herself has no place ; and so Vasishtha too must be 
taken os opposed to the succession of females. 
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From the above texts it appears that all ancient authority is opposed 
to the succession of fejnales generally. They are thus useful in deter- 
mining the capacity of female sapindas to inherit. This question arises 
with reference to verse 187, chapter ix. of Manu, and verses 135 and 
136 of Y£j naval kya, chap. ii. In the former sapinda dyah ) 

has been interpreted by Kulluka so as to include males as well as 
females; and in the latter the word gotrajah (JlteTSTr: ) is capable of being 
so interpreted as to stand for males as well as females. Some have 
maintained on the strength of the above that the widows of all Ooiraja 
sapindas inherit; while others hold that those females only who have 10 
been expressly mentioned, do so inherit. My investigations have led 
me to the latter conclusion. 

In regard to sapindas, the following are some of the facts found . 
in the two Smritis mentioned in the above paragraph. 

Manu refers to sapindas on three occasions : — 1 Marriage 1 ; 2, im- 
purity 2 ; and 3, inheritance. 3 

In the first case, he says the bride should be fC an asapindd of the 
mother, and an asagotrd of the father.” In the second, he says 
c< sapindya (the sapinda relationship) ends with the seventh purusha 
(person).” In the third case “ to the next amongst sapindas , dhanam 20 
(wealth) belongs.” 

Yajnavalkya speaks of the extent of sapinda relationship in his first 
chapter in discussing the subject of marriage. Thus in verse 52, he 
says the brido must be an asapindd ,* which he explains in verse 53 to 
be one removed five and seven degrees on the mother’s and the father’s 
sides respectively. 5 

We take Yajnavalkya on this side of India as interpreted by Vijna- 
nesvara. Wo must therefore ascertain what® the latter says of the 
sapinda heirs. How these enter into Vijndnesvara’s succession scheme 
must be the next point in the inquiry. Vijndnesvara divides succession 30 
into two classes, the apratibandha (unobstructed) and the saprati - 
bandha (obstructed), or, as I would here call them, the regular and 
irregular orders of succession. 

The sapindas as such do not enter into the regular or apratibandha 
(unobstructed) scheme of succession of Vijn6nesvara. This last is 
confined to the sons, sons’ sons, and sons’ grandsons. 6 When these three 
classes of heirs do not exist, comes what I would call the irregular or 
exceptional course of succession — which Vijn^nesvara calls the saprati- 
bandha (obstructed) sucession. 7 As regards the Gauda or eastern 
writers the words sapratibandha and apratibandha do not occur. But 40 

1 Manu, ch. iii., v. 5. 9 Id., ch. v. v. 60. 3 Id. ch. ix., v. 187. 

* See above Part II. p. 167. 8 See above Part II. p. 168. 

a YajS. ch. ii. w. 117, 132 ; Manu, IX. 104, 185. 

1 Mit. cb. ii. I. 46. p. 1 lines 4—7. 
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that is not important for the present gurpose. In the course of the irre- 
gular or sapratibandha succession come the following according to Y6jna- 



ii. y. 135). See the translation above Part II. pp. 220 and 221. 


In commenting on this verse Vijndnesvara introduces dauhitra (the 
daughter’s son) after dulutri (the daughter) in consequence of the 
syllable cha occurring in the original. After cha , come the pitarau 
(parents), the brothers and their sons, and after these the Gotrajas . 
About these last Vijn&nesvara says as follows: — 

10 isRWsT: I tfrsRTT: fWTW’WT | Translation Failing the 

brother’s sons, those born in the same gotra are takers of wealth. 
They are the father’s mother, the sapindas and the samdnodahas . 

Vij nan os vara thus accounts for the father’s mother being placed 
here iTTctfPr ^ f^PTf ftrwfar ^ UTlt 

i (leaf 60 p. l 

lines 7 — 9). Translation : — 6 The paternal grandmother’s succession 

immediately after the mother was seemingly suggested by the text 
before cited, u And the mother also being dead, the father’s mother shall 
20 take the heritage” 1 : no place, however, is found for her in the [bad- 
dhakrama] compact series of heirs from the hither to the nephew : and 
that text (“ the father’s mother shall take the heritage”) is intended 
only to indicate her general competency for inheritance. She must, 
therefore, of course succeed immediately after the nephew ; and thus 
there is no contradiction.’ (See Colebrooke’s Mit&ksbard ch. ii. sec. 
v., para. 2 Stokes’ Hindu Law Books p. 446.) 

After her come (WFT%T3rr: ffar*T*R$T ^RWST:) the Samdna- 

gotra ja Sapindas, [who are] the Pitamalia (the father’s father) and the 
like. 

30 He again amplifies the same : — ft3P7¥: firjsqr- 

Translation : — Here on failure 
of the father’s issue the heirs are successively the paternal grandmother, 
the paternal grandfather, the paternal uncles and their sons. On 
failure of the paternal grandfather’s issue, the paternal great grand- 
mother^ the great grandfather, his sons and son’s sons inherit. In 
'this manner must be understood the succession of [those who are] > 
Sagotras (of the same family) as well as sapindas . 

Yisvesvara, in his Subhodhini, while explaining the ph. „se Gotra- 
40 jdbh&ve (on failure of the Gotrajas) used by Yijndnesvara in the sen- 
tence WWTTT *TW5T: (On failure of the Gotrajas , the Bandhus 


1 Manu, IX., 217. 
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' take the Wealth), 1 completes the enumeration of the Gotmjas on the basis 
indicated by Vijndnesvaaa in the above extract, thus : — fafTfJr^ffcrnT?- 
^rirlrin^TriTff^TriT?«ir^?jfrnTf 

Translation : — [On failure] of tlij father’s mother, father’s father, 
father’s brothers, and their sons,*of father’s father’s mother, father’s 
father’s father, father’s father’s brothers and their sons ; of father’s 
father’s father’s mother, father’s father’s father’s father, father’s 
father’s father’s brothers and thoir sons; of father’s father’s father’s 10 
father’s mother, father’s fathor’s father’s father’s father, father’s 
father’s father’s father’s brothers and their sons ; father’s father’s 
father’s father’s father’s mother, father’s father’s father’s fathor’s 
father’s father, father’s father’s father’s father’s fathor’s brothers and 
their sons. The meaning is that [on failure of these and] on failure of 
the Samanodalcas, this same analogy [boing pursued] in their case, [the 
Baudhus take]. 

The Viramitrodaya on the subject of the succession of Gotmjas says : — 

ifmr: I g^ftrf^rffr^TfirvTT jjst-h jTr q gftq fry wret. 1 1 w 

I to ftqw# HFTWf I faijjfRr 20 

fhRr JTr^cvnf^^rr faHWqff >r-ro?5t ira% ffcrrfRf 

fT?trir?r^rva iTr^sir jTh fljq- 

I *rq JTt^srr 9^<Nrti%®r jirta qq w h ^r^ir: I 

i'q^<Nr§rfr (t jfJrqR'q r^>pt 3 tR' | stw ?'^K.^^5TTTK^in'U'- :, Tr?rrrKiiiTi n ir^rr ; tir- 
| wwtw wmTer l q ; 3 q ‘qr’j’qiiprerrqiT ijiTtq ; 3m? n r qq qmrqrirreT 
rlrw sj'ffxrrft'qrqr ^r^xr?mi>rorri%??TLinf?^Sr Rftf-srqr ararr^.^r 

qssjirTftqirftqw | ^fsrt'>rrr8:^^r5Fi^q-%^ I ®r?r<rw sftw- 

*1%WT: frqr STH IWtl^TTT^Ffl^q^sJirwyiSr^ fr^i'SJT^rt^TT (T^- 57q- 

wfr q’ljff’fqr qqrfa qq^it^wnfirfr qTfqfrwrqTfiWwr ??jrq gejrsr 

fq^h*$iS|«i j^qniqrq^A^pmr: qrj ircrfq jttfdr ?turt 30 

^ Gm- Prftforqr srrrw cFn | 'jrqTqfw^tiq^grqqrJnwoTTqisq 

w wsr cRr WHqqncifainq: I qrirq^w w fq^rr- 

irytqal'HW R u 'S?T!Tr?<Ti5!tii) l, llfii| + iriff% c rTW J TT'4'*l l Ktlq*'l I IFf^vr- 

qsfrqf ^frpf qrawrsrfcjiTrqiqrai I m if artf^ Ww I sr qpf 

Prftr“jqr st?twR5rt w-tt eft ^rirftjq i wTornfft q^ftei^qq: i <ro*nsfM iqraqrrfr 
r ^f i msrRT^^ 8 r ifr.i i niP55fta%s faummr qsnfaqrrw 

sriRrritqr^q ifiqrwrqr^qrqqrpn qnfl'rcqw^qTfl' rqi?qqrtft'>r q^lfr ^r?^c- 
l sftijqqTFTW 5 JTRi'Srafrri:(twR:irar> RfFnTf^rwnif fttrrHqr^ <rtw- 
*RifSrqrrr.- qf^r i jnwfSrqirqTrq^tf f^j- 


1 See MU. ch. ii. 1. 60, p, 1, 1. 13 ami Colebrooke’s translation cli. ii. tec. vi., para. 1, 40 
Stoked Hindu Law Books p. 448. 
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arntwr: $1 qj*np*T?pfftTfr rfa =? srffrroftgswpj 

jfasrew =rrftfr i 5 jtiri?*nt jfWterrr’rSr fiNnror: 

< ft f r tr. i ^iR^Jufi^r^PRinir- 
f^f^rfrwirvritr^Ji *sTTfcgtfh»rre*Tit 5 seM Trrof^f?r^R5ft!WT: #*freftfr 
*prr 5rfT sr ^rtc 1 <rrg rormgf^mRftfit ?rs3jf<?*jRf ^prerramf 1 arag *r f^s:- 

1 ?rwrsni ro rrft«Tft*r w?* 
Rwg tfW 1 ftunror am.? fawr?R?P anrar; eft*?r ***rwar: | ftsifaK eft^r^rt 
fwfsrs^r cr^omt. 1 ?nrrffi ftgesrRWTf (w*r?r flrww?: «rw3T: I 

10 ft?rriT?e«TrcroR Nf^w#t Nf^rrufen^Rr ^^%*raffiirwTRpfar<>it flft°3rcr- 
jTj=nwrf^ I ^rft'Rwft tn?Rf*?THTJ£ 1 %^r sfiRrrarq'rftsfT I sFJFrnfiTRTffa^r *r I 
w jtj: I er?^ g etw rr#^ 1 *WRiTWR*g ftPKfarsrgl’srrg. l «f*t- 
^rriRt: afr^rg^Tfi ?fg 1 arw?nTrft ppr 

NTJR NigTjf^f | 5WTRr?^T a?ft TTRRTftT^iTR SRWST: I 
Translation: — Failing brother's sons, Gotrajas [succeed]. On the analogy of [the 
use of] balwarda (a bull) after go (the bovine genus), [ gotrajas ] other than the 
aforesaid father, brother and brother’s son arc to be understood [here by that term]. 
'Vijnanesvara says that they are the father’s mother, 'sapindas and samanodakas, that of 
these the father’s mother first takes the wealth ; and that although from the Manu’s text 
20 [ch. ix. v. 217], 4 if the mother be dead, the father’s mother will take the wealth’ 
[the right of] the father’s mother to take wealth after the mother follows, yet it being 
impossible to introduce her into the fixed order ending with brother’s sons, and there 
being no reason why she should be placed last [of all the heirs, simply because] she 
has to be removed [beyond her position in the Manu’s text], the gotrajas com- 
mencing w r ith the father’s father [inherit] after her [i. e. the father’s mother]. Here 
the Smriti Chandrika understands the term gotrajdh as a sarupaikaSesha (a grammati- 
cal formation wherein one only of exactly similar words remains and the rest are 
omitted) 1 of male gotrajas alone and not of female [ones]. A virupaikasesha (a 
grammatical formation where one alone of dissimilar words remains, and the rest are 
gQ omitted)* is to be understood, [only] where [such interpretation] is indicated on«inde> 
pendent grounds, such as the statement of a supplementary sentence as in [the words] 

* bring kukkutau (which may primarily mean either two cocks or two hens, but which, 
owing to the sentence that follow s here, means a cock and a hen) ; we shall unite them.’ 
There is no such indication here [*. e. in the case of the word gotrajdh]. On the other 
hand, the companionship [of that word] with * brothers, and his sons/ favours its signify- 
ing male gotrajas [only]. Again, the wife, the daughter and the like being specifically 3 
mentioned as entitled to inherit, the &ruti [text] 4 Therefore females are feeble and in- 
competent to inherit,’ will [indeed] have to be taken to apply [not to them but] to women 
other than the [said wife, daughter, &c.] ; but in places like the gotrajdh, tivirupaikaSesha 
40 is opposed to the said [Sruti], and therefore its suggestion deserves to be rejected. There- 
a fore it was that the Bhdshyakdra (commentator) of Apastamba, while commenting on the 
Sutra (text) 4 the father should divide his wealth among his sons c in his lifetime, &c.’ first • 1 
stated that the wealth should be distributed among sons alone, and not unong females, 
such as daughters, and then said, although according to the P&nini’s rule ‘ [the words] 

1 See PSnini I. 2, 64, 

1 See P&nani I. 2, 67. 

3 The^ Sanskrit word is Sringagrahikayd , which literally means 4 by holding [a cow, 
&c.] by tlie horns/ is now used to mean 4 forcibly or in defiance of opposition/ 
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r - bhratri (brother) and putra (son) [when compounded] with svasri (sister) and duhitri 
(daughter), &C .’ 1 * * it is possible to dissolve the word putrebhyah (among sons) as a 
virupaikaiesha as putrdscha (fuhitarscha (sons and daughters), and so to introduce the 
daughters after the sons, yet males alone and not females are heirs in accordance with 
the (Sruti, ‘ therefore females are feeble and not entitled to inherit.* The intent of the 
commentator is that the virnpaikasesha [construction], though allowed [by gramma- 
rians], should not be accepted in the present case owing to its repugnance to a (Sruti 
text, and the absence of an indication warranting such [construction]. JImutav&bana 
too says : “ Yajuavalkya too has used the word gotraja in order to denote that the right 
[of inheritance] belongs to one born in the family such as the father’s daughter’s son 10 
and the like in that order, which is followed for the purpose of offering a pxnda (a liba- 
tion of rice) and that the wives of the sapindas arc to be excluded, as not being gotraja 
(born in the family). Accordingly repeating [the words] arhati stri (a female deserves) 
[from the preceding verse] Baudhayana says ‘ [females do not deserve] to succeed, as 
they are deemed feeble and disentitled to inherit, according to Sruti. [The words] na 
day am (no inheritance) are to be construed with arhati stri (a female deserves). The 
right of the widow and the like [to inherit] is unobjectionable owing to special,texts [to 
that effect].” This is not correct, for it is possible to reconcile [all the thre# texts, viz., 
the Sruti, Manu and Yajuavalkya] by [holding that] the virupaikasesha [construction] 
is to be adopted in [interpreting] the [present] text of Yajuavalkya, so as to include 20 
the father’s mother [in the word gotrajnh\ ami thus to harmonize with the aforemen- 
tioned texts of Manu and the like, which specifically declare her capacity to inherit, 
and [further] that the Sruti is to be taken applying to women other than those [ex- 
pressly mentioned]. As for Jimutavahana he is not consistent with himself, for [in 
one place] viz., his disquisition on the Mother’s right [of succession], he says that on 
the analogy of the mother’s right [of succession] after the father, the father’s mother 
succeeds after the father’s father and before his issue, and that Yajuavalkya said 
nothing separately [about the succession of the father’s father and the father’s 
mother], because in laying down the right of the mother [to inherit], he had 
indicated the right of the father’s father and the father’s mother [to inherit] 30 
before the father’s brother and the like ; and [in another place] he says that the 
use of [the word] gotraja [by Yajfiavalkya] was [made], in order to exclude the 
wives of sapindas . [I say Jimutavahana is inconsistent], because in his latter 
[statement] the Sruti which disables [females] from inheritance will apply to 
the father’s mother as much as to the father’s brother’s widow, owing to the 
former resembling the latter in an absence of a specific mention in the Yajnaval- 
kya’s text [under consideration]. According to the explanation given by the vener- 
able Vidy&ranya, of the aforementioned Sruti, * Therefore [females are] feeble, &c.,’ that 
feruti does not refer to a prohibition of inheritance ; so that no difficulty [arises] and 
no explanation [is needed] . But how can this explanation [of Vidyaranya] do in the 40 
face of the adverse text of sage Baudhayana ? Granting that the word indriya docs mean 
the soma juice in conformity with the context, yet inasmuch as there is an absence of 
another text declaring the incapacity [of females] to inherit, as it is not possible for 
the [present] Sruti to be unsupported, and as therefore the inference of [the existence 
^ of] a prohibition is necessary to justify the assertion of a fact, [viz., that females are 
deemed incompetent to inherit,] we should explain 9 [the present text] in the same way 
as [the Vedic text], ‘ therefore by the birth of a child without his knowledge, a man 


1 See Plnini I. 2, 68. 

* The meaning i^ that from the statement of a fact contained in the above (Sruti we 

Ought to infer a specific prohibition in regard to the capacity of females to inherit, 
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is degraded from Iiis Brahmanahood 1 9i On failure of the father’s mother, those who ' 
are of the same gotra and are sapindas such as the father’s father and the like, ore 
takers of wealth ; the sapindas belonging to a different gotra being named by the term 
Bandliu. Among them, on failure of the father’s issue, the father’s mother, father’s 
father, father’s brothers and their sons are takers of wealth in order. On failure of 
the issue of the father’s father, father’s father’s mother, father’s father’s father, 
father’s father’s brothers and their sons [inherit]. In this way, sapindas having the 
same gotra succeed to the wealth of a soilless male, up to [f. e. exclusive of] the 
seventh degree. On failure of sapindas f the samdnodakas [inherit]. They are seven 
10 [degrees] beyond the sapindas, or as far as the birth and [family] name is known [to 
be the same]. For Manu says :— e Th esapinda relationship ceases with the seventh 
[degree], and the samdnodaka relation ceases with the fourteenth.’ Some say [it 
extends] ns far as the birth and [family] name is known [to be the same], the remain- 
ing [gentiles] are termed the gotra. * That the words Bandhu and Sakulya in the text 
of Vislmu [on this subject] stand for a sapinda and a Sagotra (one of the same gotra 
or family) [respectively] 1ms already been stated. The Samdnodakas too are takers of 
wealth in yie order of tlieir propinquity. ” 

The Smriti Ckandrika observes : — 

trwsr: % t^irrsr wrew: 1 jfnr- 

20 «rt filT srcwsr ff=r trc: I impair 4 

*3% I rc jf it wer sktchjtit I 

3>Trf^^rr°rr^Tt I jrmr 

sjircrfWFr *rmnr m gb mbxm- 

fTirT satf *r% l w sfRFrtw err* fawsf- 

^ 

*rarr »nf t#t F^tfjprrfanr pwr 5 -;^ rWfotr't f 

w?. FT^rrr jpf# ?rt n =r ffcprercun rcttfapjr crt gbub 

<£ptr ^ nr^siT: forwdt siwr: FwretTWf ^ w# im 

80 kfpti^ I JTr-pfr'T ^ f mnfar JirjcFFTt fornrar ^ f^ r . 

stf^nginrffr I M JinrsrRfw f<mw?Tr wr fid? 

Frarr^prwit rft sroi; I frzvirmtbT jw mw*nb | sr 

• spapfasiT f^rw^t ffPTrwfr^ srf^r l ^ 

[I liave not translated this passage because the most important por- 
tion of it is already included in the extract from the Viramitrodaya.} 
From the above authorities, it appears — first, that the Hindu law 
is opposed to the succession of females ; and seoondly, that exceptions 
have boon made in tho case of certain females, and that those who, 
4Q do so succeed are — 0 % 

' (1) The wife. ‘ «* 

(2) The daughter. 

although there is none such in so many words ; just as we do in the case of the follow- 
ing Jext, when we deduce therefrom a commandment of the Veda for a married man 
to abstain from going abroad for any length of time. 

1 See Taittiriya Krishna Ynjuli Samhita vol. I p. 677 (Bib. Ind.) 
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(3) Mother. 

(4) Paternal grandaa other. 

(5) Paternal great-grandmother. 

(6) Paternal great- great -grandmother. 

(7) Paternal great- great-great- grandmother. 

(8) Paternal great-grcat-great-great-grandmother. 

I may add that the above is drawn up in reference to the Mitdkshar^ 
of Vijndnesvara. Nilakantha in the Vyavahdra Mayukha adds the 
sister, while Kamaldkara expressly disapproves the addition. 

Of the above eight females, the wife, daughter, and mother come in 10 
virtue of the express texts of Ydj navalky a (ch. ii., v. 135) 1 and others. 
This observation is applicable to tho whole of India : the difference in 
regard to the Gauda authors is only in the interpretation. After tho 
mother, comes tho paternal grandmother. She does so b^ a text of 
Manu. 2 This text is quoted and supported by tho N ibandhaJcaras 
(treatise- writers) Apararka, Vijhanesvara, Jimdtavdhana, Mitra Misra, 
and others. The four remaining female sapindas are deduced from the 
above text of Manu by Vijndnesvara. 3 His commentator Visvesvara 
in his Subodhinl adopts this construction, and instead of stopping with 
tho detailed enumeration ending with the prapitdmahi completes the 20 
seven degrees as above detailed. 4 

The result of the whole foregoing discussion may be thus briefly 
summed up so far as the female Sap hula succession is concerned : — 

I. That the Sruti as well as the Smriti law and its expositors are 
unfavourable to tho succession of females in general ; 

II. That an exception is made in the case of certain females ; 

III. That tho succession of those females whose right to succeed is 
so admitted, is itself subject to disabilities 5 from which the succession 
of all males is absolutely free ; 


1 See above Part II., pp. 220, 221. 30 

• Ch. ix. v. 217. 

8 See above page 360, where the whole passage is translated. 

4 See above page 361. 

® Thus the widow must be chaste, or she cannot succeed, [see above Part II.] 
p. 77, lines 7—12, 29—32, p. 78, 11. 3—6, 31—34, p. 79, 11. 1—3, 9—12 ; Mitdkshard 
(Colebrooke’s Trans.) Stokes’ H. L. Books pp. 428, 429 *, Mayne’s Hindu Law and, 
Usage p. 470, and note & ; see 13 Bengal Law Reports p. 1 {Kery Kolitany v. Moniram 
Kolita) ; evtn after she ha& succeeded — she will be deprived of the property if she 
turns unchaste — (see Mayne, p. 471 and notes 5 H&rita quoted above at p. 288 from 
Pandit Jib&nand’s Edition of the Smyitis ; on the other hand, see the judgment of the 40 
majority of the judges in Kery Kolatany v. Moniram Kolita 9 1 Beng. L. R. p. 1). 

If she adopts, she at once loses her title over her husband’s property. See Rdje 
Vyankatrav v. Jayavantrav> IV. B. H. C. R. p. 191 A. C. J.; Nathaji Krishnaji 
v. Hari Jagoji , VIII. Bom. H. C. R. p. 67 A. C. J. : Narsammal v. Balardmacharlu 
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IV. That the above propositions are expressly laid down by Jimu- 
tav^hana in the DfiyabMga and by Devann^bhatta, in the Smriti- 
Chandrika ; 

V. That Vijnanesvara, though not as explicit as Jimutavdhana and 
Devaijnabhatta, is substantially in accord with his brother jurispru- 
dents, 

I have indicated above that no other female sapindas than the 8 above 
mentioned can inherit according to the text law. I now proceed to state 
the reasons why they are so disqualified in addition to those already 
10 advanced in tho above goneral remarks. I naturally begin with the 
Sruti. The text arcpJTSTP 1 (therefore females are feeble 

and unworthy of inheritance) which occurs in Taittirfya Yajurveda Sam- 
hitd, kandaVLj prapathahi V., and anuvalca VIIL, incapacitates females 
from inheritance generally. The translation of this text suggested on 
the authority of Vidydranya by Messrs. West and Biihler at page 178 
note a (2nd edition) is opposed to Vidyuranya’s own explanation of the 
self-samo text in other places, and also to the interpretation placed 


1. Mad. II. C. R. p. 420. Kooer Goolubsing v. Rao Kururn Sing , 14 Moore E. I. Ap., 
see p. 186. If she remarries, she forfeits the estate, (I. Strange’s Hindu Law p. 242; 
20 Hurkoonwar v. Ruttonbaee I. Bor. p. 431; Teekumjee v. Mt. Laroo II. Bor. 361; 
Murugayee v. Viramakaly , I. Mad. L. R. 226). 

As a daughter, her succession is full of impediments. The unmarried take before the 
married (see above Part II., pp. 79, 220 ; Bakhubai v. Manchabai , 2 Bombay H. C. R. 
p. 5). Again the sadhana (or endowed) have to give way to the unendowed (see above 
Part II., pp. 79, 220 ; 2 Bombay II. C. It. p. 5). In Bengal, the sonless are excluded by 
those having sons (see above Part II., page 220, lines 48—50 ; Mayne, cases in 
note z at p. 476. Unchastity excludes her from taking the estate, see Mayne, pp. 
471, 475 note r ; 2 Macnaughtcn II. L. p. 133, Question 2 ; Mussamut Gungajuti v. 
Ghasita, Indian L. R. 1 Allahabad 46). But in Advyappa v. Rudrewa , Printed 
30 Judgment for 1879, Bombay, p. 516, the contrary has been held. 

In Navalram v. Nandkisor, Bombay II. C. R. vol. I., p. 209, the daughter’s estate 
is held to be unlimited ; on the other hand, in Mussapunt Gyan Koowar and others v. 
Dhookurn and others , 4 Calcutta G. D. A. R. p. 420 (2nd edition), Chotay Lai v. 
Chun no 0 Lall, 22 Calcutta W. R. (C. R.) 496, 2 Macnaughten H. L., case 16, p. 224 ; 
Sengamalathammal v. Valaynda Mudali , 3 Madras II. C. R. p. 3 12, Strimuttu Mustu 
Vizia Raghunada Rani and others v. Dora Sing Tevar f 6 Madras H. C. R». 310, and 
2 Macnaughten II. L 57, the daughter’s interest under the same law is held to be 
limited for life; so also by the Privy Council in Chotay Lall v. Chunno Lall and others, 
«PI. Law Reports, Indian Appeals p. 15. 

40 The mother taking as her son’s heir takes only like a widow r 1 Bombay H. C. R. 
117, 1864, Vinayak Anandrao v. Laxmibai, 6 Bombay H. C. R. (A? C. J.) 215, 
Narsappa v. Sakharam ; P. Bachirajee v. V. Venkatappadu , 2 Madras H. C. R. 402 
(even if she succeeds to a daughter, the result seems to be the same) ; Laxmibai v. 
Ganpat Moroba, Bombay II. C. R. (O. C. J.) 128. The other five ascendants,, taking 
under tike same texts, can have no higher title. 

1 See above page 358. 
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thereon by earlier sages such as Baudhdyana (see above p. 358) and 
commentators of acknowledged learning and acumen such as Haradatti- 
tLdrya (see above p. 358), Devannabhatta, 1 Apararka, 2 and Mitra Misra. 5 
Thus Vidyaranya himself in his comments on the 27th Annvdka of 
Prapdthaha TV. of Jednda I. of the Taittirya Yajush Samhita, (see 
vol. I. p. 667 Cal. ed). explains this verse in the manner I have 
done. His (Vidyaranya's) explanation runs thus i — 

SRfcr. Translation : — f Therefore in this world 
females being feeble, do not become the takers of day a (heritage) from 
their issue/ 10 

Ydska, the author of the Nirukta, supplies evidence of early tradition 
being opposed to female succession ; for in commenting on the Yedic 
text — 3TNT Wfir I (Inheritance properly belongs 
to sons without distinction), lie says ^ 

fa§TPFT. Translation: — Some [hold that] daughters [do] not* [inherit]. 
Therefore it is known that a male is the taker of wealth, and that a 
female is not a taker of wealth (see Prof. Roth's edition of Y&ska, p. 53). 
Manu as edited with Kull uka’s commentary contains a verse which 
unmistakeably based on the above Sruti text (see ch. ix., v. 18). 4 
I xU mk that the reading 5 of Kulluka is clearly wrong, and that of 20 
Hdradatta and Mitra Misra is correct. First, because in Kulltika's 
reading there is an unmeaning repetition of the expression amantrdh, 
when the idea lias-been already fully exhausted in the preceding half of 
the verse by the ndsti stvindm kriya mantraih ; secondly, because the 
words tathd cha Srutayo balivyoli (likewise several Sruti texts) with 
which the next verso begins indicate that it was preceded by a verse con- 
taining some Sruti texts ; and thirdly, the use of .the word nirindriyak 
in a Yedic sense in a classical work points to that word being naturally 
followed by anothor Sruti word addydddh. For there is no other word 
in the Black Yajurveda following nirindriyah except addydddh ; and 30 
lastly, because this reading has been accepted by an acknowledged 

1 Smyiti Chandrika, Cal. ed. pp. 21, 64, 75 . 

8 Vvavahar&dhyaya, leaf 42 page 2 line 16, and 1. 46 p. 2 l. 15. 

8 Vir. 1. 208, p. 2. 

* Rending as given by Kulluka : — 

“*nf$T sfki forcr ll 

rant ftrsfftrtftfrr f^rirn || ” 

Reading of the second half as given by Haradattacharya (see Apastamba Dharma- 
fiutra. Part lb, II. 6, 14 page 82) : — 

ftftPsRT git: 11 40 

In the MitaksbarA on Gautama Smriti (MS. leaf 80, p. 2, line 11) tbe same reading 
is given by Haradattach&rya. 

8 Reading of the same half by Mitra Misra in the Vframitrodaya (leaf 220, p. 1 
line 2) : — 
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authority like Hara<3attdchary a in two distinct works, 1 and an ablo 
commentator like Mitra Misra. Apastamba^ and Baudhdyana are 
against the capacity of females to inherit (see above p. 358) generally. 
If Kulldka had obtained the same reading, he too would have supported 
the Sruti, as he holds anti-vedic interpreters heretical (chap. ii. f 
vv. 7—15). 

The next step in the enquiry is to find out how Vijndncsvara 
has interpreted Ydjnavalkya on this point. Further, has he in in- 
terpreting Yajfiavalkya held Apastamba, Baudhdyana and others 
10 to be binding as lawgivers ; and if ho has, in what manner has he 
removed their objections to female succession ? Vijndnesvara's mode 
of settling the order of succession shows unmistakably that he 
has settled his schemes on the same principle as the above writers, 
and with the above texts before him, and in accordance with those 
texts. Thus he takes the widow and daughter and mother as expressly 
mentioned by Yajiiavalkya, and the daughter's son by the indica- 
tion of cha in the Smriti. In like manner, when “ the fixed order/' 
as he calls it, is over, he places the pitdmalu ; for, as he says, she is 

8 Ilaradatta is the author of a commentary on the Apastamba Dharmasiitra named 
20 Ujjvala, and on the Gautama Dharmasastra named Mitakshard. He is a very old and 
standard writer on Dharmasastra, and not a recent one as said by l)r. Buhler, who 
remarks : — “ His date may be inferred from the fact that the oldest writer on law 
quoting his opinions is Mitra Misra, the author of the Vxramitrodaya, &c.” (See Prof. 
M. Muller’s Sacred Books of the East, vol. II., p. xliii, Introduction.) This is not 
correct, for Ilaradatta is, so far as my present researches go, quoted by Madhava in the 
Sarvadarsana Sangraha in his account of the Nakula Pasupata Dursana (Sarva- 
darsana Sangraha, p, 74 line 17, Calcutta edition, 1858 ; see an English translation 
of that passage in the Pandit Benares, vol. X. page 286). The date assigned by 
Dr. Burnell to Madhava is*the latter part of the 14th century. (See “ Introduction to 
30 the Translation of the Dayabhaga portion of Vyavahara Madhava p. x. by Dr. A. C. 
Burnell.) Bbattoji Dikshit in his commentary on Chaturvinsati Smriti refers more than 
once to Ilaradattachdrya (M. S. Elphinstone College Copy : leaf 6, p. 2, 1. 35, p. 1 
line 10). I have had the references verified by comparing the passages with Haradatta’s 
Commentary on Gautama named Mitakshara ;,it is also clear that this Haradatta is 
different from Ilaradatta Misra, the author of the Padamanjari. For the one is known 
by the epithet Aeharya, and the other by that of Misra. Narayanabhatta in his Pryo- 
garatna, while treating the subject of Pindapitriyajna, cites Haradatta’s commentary 
on the Apastamba Sutra (see leaf 93, p. 2, line 3) Narayanabhatta, as we know, lived 
at the end of the sixteenth and the beginning of seventeenth century of Samvat era 
40 (see Part I. pp. 4, 5 Preface). lie is also quoted in the Mahesabhattd (1. 1, p. 2). 

«*This shows the standing of Haradatta, and this accounts for his being quoted as a de- 
cisive authority by Mitra Misra, for it is clear to me that a long^series of writers from \ 
Apastamba, and Baudhayana, downwards, had been interpreting the ajiovementioned 
Sruti passage in a uniform manner; and a series of commentators of established repute 
have dofye the same, the last being Mitra Misra, who is not the first to quote H&radatta, 
as has been asserted (Sacred Books of the East, vol. II. p. xlii, Introd.), nor could he 
haveCltten quoting from mere memory, and therefore commiting a mistake of interpret- 
ing Manu, as the whole passage shows. (1 West and Buhler’s Digest, Part II. p. 100 
note.) 
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mentioned by Mann, who puts her after the mother ; but as the order 
of succession up to the brother’s sons is, according to liis view of 
Ynjfj ivalkya, fixed, she cannot get in there, and he therefore complies 
Nvith the spirit of both Manu mid Yiijfiavalkya by placing her ojter 
the brothers’ sons, and before tlio go! raja m phyla* ; and lie derives her 
•adhikdra (right) from Manu cln ix. v. 217, and not from Manu 
eh. ix. v. 187, whero tho sapindas arc mentioned. 

Ho then takes the fra, pit a main ns one of the same class, namely, 
the direct ascending sapindas among females, but in naming the sapindas 
after tho pita main (father’s mother), he fixes them thus 1 * — 

Pit Arnold (father’s mother). 

Pita wall a- (father’s father). 

Pit ci wah a 9 s (his) sons. 

Pita m ah a/ x (liis) son’s sons. 

Thus he leaves out the wives of the father’s brothers and of thoir 
sons. Then conies tho 

Prapitamald (ilic father’s father’s mother). 

Prapitumaha (father’s father’s father). 

Prapifamaha’s sons. 

Prapitamaha’s grandsons. 20 


In this case also, tlio wives of the sons and grandsons of Prapitamaha 
(father’s father’s father) arc excluded, on the same principle as I take it, 
namely, that they, like the two females in tho next preceding class, 
are merely of an inferior class of sapindas , whereas the pitamahi and 
prapitamahi and tho wives of tho remaining four ascendants are 
sapindas of the same class as the mother. The blood of these six 
female ancestors enters into tho phyla (body) of tlio deceased (proposi- 
tus). Therefore they take his day a. The wives of the collaterals 
arc sapindas only in an inferior sense. Honce Visvesvara in working out 
Vijnanesvara’s order up to the seventh degree, excludes tho wives of the 30 
collaterals, and only includes the remaining four ascending female 
sapindas . 

That Vijfktncsvara was anxious to include females wherever he 
could do so consistently with Ycdic and Srnritf texts is clear from his 
strong remarks in the cases of the wife, the daughter, and tho mother. 
Whenever ho could take advantage of some accepted rule of criticism * 
Tto avoid tho disslbilities created by Vedic or other texts, he has 
tried his best. His deliberate exclusion of the wives of two male sapin- 
das up to the Prapitamahi (father’s father’s mother) and of two more 
after her, is, I think, strong evidenco of his views in regard to the 4Q 
determination of the order of sapindas in the very same series. 

1 Samskarakaustuba, leaf ) 73, p. 1, line 9. 

U 2 
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Of those who have interpreted Vijiianesvara, Visvesvara, both in the" 
Subodhini arifl in the Madanapdrij6ta, distinctly excludes the wifes of 
the collaterals, 1 and only includes the six lineal female ancestors of 
the deceased.® His treatise entitled Madanap6rij£ta, as he says in the 
preface, is expressly based on Hemadri, Kalpadruma, Aparfirka, Smri- 
yartha Sdra, Smriti Chandrikdy Mitakshard, &c. and it may therefore bo 
fairly taken* that his eighth chapter on Daya expresses the sense of all the 
above. His conclusions have been summarised before. 3 Mitra Misra 
in the Viramitrodaya explains 1, Vijhanesvra in the way I have done* 
10 above. The other Nibandhakaras (digest-writers) both among the Drd~ 
vidas and the Gaudas also hold the wives of the collateral sapindcis to- 
be excluded. 

Brtlambhatta alone includes two more females, namely, the sister and 
the daughter-in-law. His reasoning is defective. If new reasons had 
to be gfvon for the first time, one or two Sruti texts 5 may be cited 
to support the inclusion of the above two, but that would be making 
new law, and would be open to the chargo of symbolical reasoning,, 
which has been so often condemned. As regards the others, namely, 
the wives of the collaterals, he says nothing explicit. 

20 Sulapdni seems to follow Apararka • but he is very brief. In 
speaking about the daughter, however, he distinctly qualifies her sue- ' 
cession by the epithet sadhvi (chaste) on the authority of Brihaspati. 6 

Besides the above evidence, of the distinct exclusion of the wives 
of collaterals, another piece of evidence is that in classifying the 
(jotmjas according to Ydjnavalkya II., 135, Vijiianesvara divides them 
into three distinct classes 7 : — 

I. Pitdmahi; 

II. Sapindah. 

III. Samanodakah. 

30 He here brings in the Prapitamahi, and Visvesvara follows him, and 
brings in the four other lineal ancestors, indicated evidently by the 

1 See the list at page 56 1 . 

* Preface, verse 22 II 

*TcirrfSpn-*irr sfaftr II MS. 3 See above p. 361. 

* See above pp. 561,362. Samacharan Sircar’s Vyavastha Chindrika vol. I (Sans- 
krit) p. 56, lines 7 and 8, and page 230. 

5 3TfriTr I - yRRUf fa II Manu Smriti Commentary, 1. 154, p. 2. ■ 

3T4t 3NT3T * ^n :c Tr5ft“ II Taittiriva Bidmana,3rcl Kanda, 3rd prapdtkah ^ 

5th Anuv&ka, (Col. Ed. 3rd vol. p. 59). 1 

40 6 The verse runs thus ^ 1 f^fTTfuTT 3T tpW 

J ^TTII Translation ' That [daughter] is taker of the wealth of her sonless father who 

js [of an] equal [caste], and who has been married by one equal [in caste], whether 
. she be appointed or not appointed. 

7 See page 360 above, where the passage is translated. 
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analogy of the Pitdnahi. For he does not include her among those 
whom he classes as Sapindas, and who, if the word Sapinda be more 
literally taken, is, as a fact, a sapindd in a sense entirely different from 
what the wives of the collaterals arc* 

The next step is to see whether Vijhanosvara in interpreting Ydj- 
fiavalkya holds the Vedas, Apastamba, Baudhdyana, and other authori- 
ties binding. On this point there is ample evidence, and in the affrmative. 
Ydjnavalkya himself names (ch. i., 4) Apastamba among 20 Smriti 
lawmakers, and Baudhdyana is also expressly included by Vijnanesvara 
as an authority, Ydjnavalkya also expressly mentions tho Vedas, (which 10 
like all Aryan law-makers he was bound to do,) the Purdnas, &c., in 
verse 3, and in verses 4 and 5 names 20 out of the Smriti-makers. 
Vijnanesvara takes this enumeration as illustrative, not exhaustive. Thus 
in his comments on the above verses (4 and 5) he says: — 

Translation : — This enumeration js not exhaustive but illustrative. Therefore [the 
^character] of BaudliSyana ami the like as writers of dharmasastra is indisputable.. 
Although each of these [writers] is an authority, yet wherever a deficiency is observed 
jfin nof» writer], it is supplied from other [writers]. Where there is contradiction [be- 20 
tween two texts, both] optionally [prevail]. 

Again, the authority of Sruti as against Smriti texts is admitted 
throughout Aryan law, except where that has been modified by usage. 
Vijnanesvara in his comments on Yajnavalkya I. 7, clearly lays this 
down. (See Mit. chap, i, 1. 2 p. 1.) He also quotes Manu, chap. ii. 
v. 10 as authority. A reference to Manu chap. ii. vv. 7 — 11, shows 
that any commentator, interpreting the law in a manner so as to ques- 
tion the authority of tho Vedas, was considered an atheist like a 
Charvdka. Manu, II., 12, is essentially tho same in its signification as 
Ydjnavalkya, I., 7. 1 So that Vijhdnesvara in expounding the Dharma and 30 
in placing the Sruti, tho Smriti, and other sources of the Dharma, in the 
order in which they were to be held binding, clearly indicates hip owi* 
rules of interpretation. He must therefore be taken to have held both the 
Sruti and Smriti binding. Such being the case, the next question which 
fairly arises is — supposing there are two interpretations of Vijnanesvara 
possible — one in consonanco witlithe Sruti and with Apastamba and Bau- 
dhdyana and their commentators, and another opposed to them, which 
^should be accepted.* The answer according to the Dharmasdstra rules — 


1 I place the two verses side by side : -? 
Manu II. 12. 

fcr* : ^T^rr : sr ft cr^Tr ftr : ll 

my: wwzAw ii \ \ \\ 


Yajnavalkya /. 7. 40 

FPf: \\ 
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if I might not also say according to all systems of reasoning — must be 
in favor of the former. And this conclusion js also strengthened by 
the circumstance that Vijn&nesvara’s own expositors, with the exception 
of Bdlambhatta, have also understood him in the first sense, and not in 
the second. 

Messrs. West and Biihler's Digest lays down the following rule, and 
refers to the examples from which the deduction is made. 

(14) Gotraja Sapindas. — On failure of the paternal grandmother, the Gotraja 
Sapindas, i.e. all the males of the deceased’s family (gotra), related to him within six 
10 degvees, downwards and upwards, together with their respective wives, are entitled to 
inherit the estate of a separate householder. It would seem that the Gotraja Sapindas 
iuherit according to the nearness of their line to the deceased, i.e. that the fourth, fifth, 
and sixth descendants in the deceased’s own line (Samtana) should be placed first, next 
the father’s line, viz., the deceased’s brother’s second, third, fourth, fifth, and sixth 
descendants, next the grandfather and his descendants to the sixth degree, aud so on. 
Ip Guzerat the sister is placed at the head of the Gotraja Sapindas. 1 

i Examples. 

Digest, chapter ii. sec. 14, I. (pp. 149 — 174). * 

The cases 2 from which the deductions are drawn may be roughly 


20 classed as follows : — 

No. of 
cases. 

1. Full sisters 7 

II. Half sister 1 

III- Paternal uncle , 2 

IV. Father’s bt other’s son , 10 

V. Paternal grandfather’s brother’s son 2 

VI. Brother’s grandson 2 

VII. Paternal uncle’s grandson I 

g0 VIII. Daughter-in-law \ * 

IX. Brother’s wife 3 

X. Paternal uucle’s widow 3 

XI. Paternal uncle’s son’s wife 1 

XII. "Widow of a gentile witliiu the fourth degree 1 


Total... 34 


1 Hindu Law : Inheritance : Introduction p. lii (1st ed.) 

* The following epitome of the several cases will explain how far they bear on the 
• succession of the wives of Gotraja Sapindas : — ^ \ 

Full sister : 7 cases : — 

40 (1).' (A) Full sister v. (B) Brothers widow. [Surat case.] (A) succeeds under the 

Maydkha texts quoted. 

(2). (A) Sister's daughters son v. (B) Sister and sister' S' daughter, the latter being 

mother of that son : (B) succeeds. [Ahmedabad case.] The avswer is unmeaning. The 
sonfymld only derive his right through his own mother, and this is not & question of 
male and female sapindas. 



SAPINDA RELATION SHIP. ] 


373 


Oat of the 34 cases, 9 are directly connected with the present question. 



(3) . (A) Daughter v. (B) Daughter’s son. [Surat case.] [This should have been 

placed in ch. ii. sec. 7 to which it belongs, because there is no competition between 
Gotraja sapindas, and the Mit&kshara authority 1 quoted does not apply to this section 
at all.] 

(4) . (A) Sister v. (13) The son of the same sister . [Ahmedabad case.] (A) succeeds. 

The S£stri’s answer has nothing to do with the question. According to the Mayukha 
the sister comes in as a Gotraja ; but the sister’s son can only come in, if at all, as a 
Bandhu under the Mitakshara. 

(5) . (A) Sister v. (B) The son of the same sister . [Ahtnednagar case.] (A) succeeds. 10 
So many passages are indicated that evidently the Sastri has not even understood the 
question, see also remarks on the preceding case No. 4. 

(6) . (A) Sister v. (B) Her own two sons. As in No. 5, “ No authority quoted . 19 

See my remarks on the two preceding cases Nos. 4 and 5. [Ahmednagar case.] 

(7) . (A) Widowed mother who had remarried v. (B) The sister of the deceased. (B) 

succeeds. “Authority not quoted.” This is the remark of the learned editors. But I 
would add that the question contains no proper statement of facts, and fthe answers 
give no reasons. [Sholnpur case.] 

I. A. 2. Half-sisters: one case. [District not stated.] 

(A) Step-sister v. (B) Step -neither. (A) succeeds. Nirnayasindhu is quoted, but 20 
does not support the answer in favor of the sister. 

i. A. 3 : — The paternal uncle : 2 cases. 

(1) . (A) The paternal ancle v. (B) llis own wife. (B) held not entitled to a certifi- 

cate. [Poona case.] The question is wrong, and so is the answer. Whether a certificate 
to administer to a nephew’s estate may be granted to the aunt in the absence of her 
husband in a foreign country, is here a matter of discretion. There is no competition 
of interests. The status of the family is not stated ; and the authorities are vague. 

(2) . (A) The paternal uncle v. (B) The pat wife of the deceased’s father. [Dharwar 

case.] “ Authority not stated.” The answer that (A) is heir and the pat wife only 
entitled to maintenance shows that the latter, although a gotraja, was not considered an 30 
heir. • 

I. A. 4 : — Father’s brother’s son : ten cases. [Ahmednagar case.] 

(1) . (A) A separated cousin v. (B) An illegitimate son , the deceased being a 

Brahman. [An Ahmednagar case.] (A) succeeds. There is no competition here 
between male and female, nor between two heirs. One is an heir and the other only 
entitled to maintenance. 

(2) . (A) Father’s brother's Sony. (B) Sister’s son. The deceased was a 6udra. [A 
Tanufth case.] (B) succeeds, according to the Sastri’s answer. But the learned 
authors of the Digest add a note that “ the father’s brother’s son inherits, since he is a 
Gotraja Sapinda , while the sister son is only a Sapinda so there is no competition 40 
between Gotraja Sapindas. 

(3) . (A) Two separated cousins v. (B) Widow of a separtaed cousin. [A Dharwar 
case.] (A) succeeds# The Sastri’s answer shows that the cousin’s widow was held nut 
to be entitled to inherit as a gotraja sapinda, unless she had a son. [This case therefore 
is adverse to the proposition advanced.] 

(4) . (A) Cousins v. (B) Sons of maternal uncles. [A Broach case.] (B)are gotrajas 
jand succeed, while (B) their opponents are Bandhus ; so thnt there is no competition 
between gotrajas, or between male and female gotraja sapindas. 

* Mit.cb. ii., 1. 59, p. 2.— WgfftiTC: II 
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There seems however to be no competition between males and females. 


(5) . (A) Cousin v. (B) Second cousin’s son. [A Sbolapur case.] The answer is both 

(A)and(B) succeed. This has been rightly condemned, for the cousin (see table at p. 378) 
is a nearer sapinda , while his opponent belongs to the class of remoter sapindas* 

(6) . (A) Two separated cousins v. (B) A sister's daughter, and (C) A separated 
cousin’s son. [A Surat case.] Here the sister’s daughter is held not to be an heir, and 
rightly so : for the rest, see my remarks on the preceding case (5). 

(7) . (A) Cousins v. (B) Cousin’s sons. [A Khandesh case.] (A) succeed. The ques- 

tion ought to have stated whether the family was joint or divided ; for the answer will 

10 be wrong in the case of an undivided family. But this as well as Nos. 5 and 6 are 
not illustrations of male v. female sapindas. 

(?). (A) A separated cousin v. (B) Daughter's daughter and (C) Some second 

cousins. [A Tannah case]. (A) succeeds. Daughter’s daughter is not an heir to a 
deceased male ; but the question is inaccurate in not stating whether the secorfd 
cousins were separated or joint. If they were joint, then the answer is incorrect ; for 
they would exclude the separated cousin though nearer. 

(9) . (A) Four cousins v. (B) Sister’s son, (C) Two widowed sisters-in law and (D) 
Three father’s cousins. [An Ahmedabad case.] (A) succeed. 

The Sastri’s reply is valuable, as showing the distinction between the tw r o classes of 

20 female sapindas —Mukhya (principal) and gauna (secondary). He rejects sisters-in-law 
. as not being a Mukhya Sapinda , and therefore not an h'eir. The Digest-writers condemn 
the opinion in respect to the gift to the sister’s son, and cite authorities. Those very 
authorities show that the Sastri’s reply would be right if the cousins were joint with 
the deceased. The question does not state their status. 

The English translation (p. 163, 1st cd.) is imperfect: see the Marathi work, p. 
145, from which the English version must have been made. As to the remark of the 
learned authors of the Digest at page 165, the fault is due to the loose translation, rather 
than to the answer which, when closely translated, runs thus : “to the sisters-in-law, the 
mukhya (principalj sapinda relationship does not come, but the gauna (secondary) sapinda 

30 relationship comes : therefore the sisters-in-law are not heirs.” See Mr. Justice West’s 
remarks at page 41*2 of Indian L- It. Bombay series vol. II., which are based on the 
inaccurate English translation. 

[10) . (A) A cousin v. (BJ A manager for the deceased adopted son, appointed by his 

uncle’s widow deceased. [A Poona case.] 

This is not a case of succession. A Dharmddaya gift by a widow is confirmed. 

1. A. 5 : — Paternal grandfather’s brother’s son : tw o cases. 

(1). (A) Granduncle's son v. (B) Full sisters daughter. [A Surat case.] (A) suc- 
ceeds. A sister’s daughter is no heir at all ; and here there is no competition between 
rival Gotrajas . 

40 (2). (A) Granduncle's son v. (B) Son of father’s sister. [A Broach case.] The 

latter is a Bandhu and the former is a gotraja sapinda; so there can be no dispute 
about priority, and there are no rival Sapindas. 

I. B. a. 1. Brother’s grandson : two cases. 

(1) (A) Son of first cousin v. (B) Sons of first cousins. [A Dharwar case.] The ques- 
tion is indefinite; for it contains no materials for a distinction, all the claimants being 
of equal affinity. The Sastri has rightly given a hypothetical answer dependent on 
the united or divided status of the parties. * 

Again, this case ought to have no place under the present heading of ‘ brother’s 
grandson.’ It has been omitted in the Marathi edition, see p. 149. 

SO (2). (A) A brother’s grandson v. (B) A daughter’s grandson. [An Ahmednagar case.] 
(A) succeeds. A daughter’s grandson is no heir to a male ; there is no competition of 
heirs here. 
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The status of the parties is tiot described. Besides the cases men- 
tioned by Mr. Mayne {p. 451 note b) there are others in which the 

I. B. a. 2. — ‘Paternal uncle’s grandson : one case. 

(1). (A) Paternal uncle's grandson v. [B] A sister [the opponent appears to be a sister 

from the reply, but it is not stated in the question]. [A Dharwar case.] (A) succeeds. 

This reply’ shows that the Sastri did not consider the sister as a Sapinda ; for if he 
had, then indisputably the sister would have excluded the first cousin’s son as being 
nearer according to some writers. 

I. B. b. 1. Daughter-in-law. 

(1). (A) Daughter-in-law v. None. [A Surat case.] 10 

The question distinctly states that there is no male relation of the deceased. 

The reply in the English and Marathi versions does not correspond (see I. W. & B. 
{^169 1st Ed. and the Marathi version p. 151). 

The second authority quoted by the Sastri shows that he based the succession on 
the capacity to offer Pindas , and that because the list of persons entitled to perform a 
Srdddha contains the daugliter-in-lavv, she is an heir. For this Presidency, the Sastri 
may perhaps be pronounced to have been on the wrong track. t 

In their 2nd edition the Digest- writers add in remark 3 (p. 196) the case of Baee 
Jetha v . Ilaribhai, S. A. No. 304 of 1871, Bom. II. C. P. J. F. for 1872, decided on 
8th March 1872. That case however is one of the daughtcr-in-law of a Watanddr as 20 
against a distant cousin born in a branch of the family which had no connection with 
the watan. A Watan being bundened with service to the State, succession to it is jeal- 
ously watched by the State, and confiued to the particular branch wherein the Watan 
lias continued through generations. It was held by the learned judges in the 
i/'ove case that females were not ineligible for succession to a Watan (see Act XI. of 
18*3, see. 13) ; and that it was always confined to that branch alone. As there was 
none in that branch who could exclude her, that finding was enough for the pur- 
poses of that case ; so that the observations of the learned judges in regard to the 
order of succession among the claimants seem to be an obiter dictum. 

I. B. b. 2. — Brother’s wife ; three cases. 30 

(1) . (A) Sister-in-law v. (B) Sister's son. [A Tannah case]. (A) succeeds. The 

report is very brief. This is not a case of competition between tw r o gotrajas. The 
status of the family is not stated. • 

(2) . (A) Separated sister-in-law v. (B) Separated male cousin. [ X Y Khandesh case ] 

(A) succeeds. 

The question is vague. The Digest-w r riters in Remark 2 say that if the male cousin 
be the brother’s son, then the $astri’s reply is erroneous. This is confirmed by them 
by adding another paragraph in their 2nd edition (see p. 197). This remark has been 
omitted in the translation (see p.152) and the translator renders * male cousin’ by 
(paternal uncle’s son) so as to exclude the brother’s son. If the remark of the Digest- 40 
writers is based on a reference to the original case in which this Vyavastha was obtain- 
ed, then the &&stri’s notions in regard to Manu IX. 187 seem to be unsound, for he 
w T ouid apply that text even in reference to persons mentioned in the Yajuavalkya’s 
text ch. ii. 135, whose order Vijnancsvara will not allow to be interfered with. 

(3) . (A) Sister-in-law v. (B) Distant member of the family four or five times removed* 

[A Surat case.] (A) succeeds. 

The S&stri seems to have been influenced by the circumstance of the family having 
been joint, and the distant male being separate. If that should be so, I am not sure 
that he may not be right. The authority he cites is Yaj. II. 135, which would appear 
not to be applicable to the case. 4 50 

I. B, b. 3. — Paternal uncle’s widow : three cases. 

(1). Aunts . Sister. [A Ratn&giri case.] 





[APFUNDtX Tlf. 


doctrine opposed to that in the digest seems to have been held . 1 
Again, it seems that two kinds of texts have been held to be applicable 
to the same property at different times : sometimes as if the property 
were undivided, and again as if it were divided. 2 This seems to 
have partly affected the opinions of the Sastris abovo noted upon. 

The learned editors observe 3 in reference to the Sdstri’s opinions 
generally : — “ It is however sometimes impossible to bring the authori- 
ties which they quote into harmony with their answers.” Mr. Mayne 
quoting the above remark adds : — It may be added that it is equally 
.10 difficult’to bring their answers into harmony with each other. I have 
given up in despair tlio attempt to reconcile the fictions and rulings 
from Bombay, already cited in this paragraph, with those which will bB 
found below.” 1 It is a pity that all the Sastri’s opinions were nob 
published in original ; and those published have been partly published, 
passages considered irrelevant by the editors being loft out. 5 Tho 


The statement in the reply about the rule of the Mayul^ha is incorrect (see abore 
Part II. p. 81, 1. 25). The bearing of the authorities is not clear. The question is 
silent both in respect to the status of the family and as to liovv the dumb son came 
to succeed. 

20 (2). (A) Paternal uncle's widow v. (B) Maternal uncle. [An Alnnednagar case.] 

(A) succeeds. No authority is quoted. The question ought to have stated whether the 
claimants were joint or divided with the deceased. There is no competition between 
two classes of sapindas. 

(3). (A) Paternal uncle's widow v. (B) Father's second cousin. [A Tannah case.] (A) 

succeeds. It is not stated in the question whether the family was joint or divided. 
The reply does not state whether the paternal uncle was at the time of his death joint 
or divided with the deceased. 

I. B. b. 4 Paternal uncle's son’s wife : one case. 

(1). (A) The cousin's wife v. Daughter-in-law. 

30 The reply is unsatisfactory. The cousin’s wife and the daughter-in-law being on a 
level in the Hindu scheme of succession, if inheritance was to be permitted to female 
gotrajas , the daughter-in-law must be nearer than the cousin’s widow. There is here no 
competition with a male. 

I. B. b. 5. The w r idow of a gentile within the fourth degree : one ease. 

(A) The widow of the distant cousin v. Nobody. [Surat case.] 

The question is indefinite and the answer vague. The status of the family is not 
stated. 

^ 1 Pranshanker and another v. Pranhuvar (1 Borrodaile 427); W. & B. p. 159, 

1st Ed. p. 3; Id. p. 163, 1st Ed. p. 9. 

40 * Manbaee v. Krishnee Baee , 2 Borr. p. 127 ; Jethee and others v. Sheor Baee r 

2 Borr. 588; Roopchund v. Phoolchund, 2 Borr. 616; Bai Amrit v. Bai Manik „ 
12 Bombay H. C. R. p. 79. 

» W. and B., 1st Ed. p. 148. 

4 Moyne’s Hindu Law and Usage, p. 451, and note ( b ). 

* W. and B. Preface, pp. x— xii. 
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authorities marked by an asterisk have been added by the Editors . 1 

The observations of «the Privy Council have evidently not been 
properly attended to by those who set the questions and those who 
answered them. 2 * Seeing that the English translations are not 
always quite accurate, 5 * the publication of the original would have been 
desirable. 

Sir T. Strange, after discussing the question of the widow’s right to 
succeed, comes to the conclusion that, subject to the condition of 
chastity, her right is admitted. 4 But after stating that the daughter is 
admitted to succession by an express text, ho notes 5 — “the general 10 

principle being that the sex is incompetent to inherit.” 

* 

Mr. W. H. Macnaughten also notes the gotraja heirs as given in 
my table up to No. 30 ; and then says : “ In default of all these, the 
Sapindas in the same order as far as the seventh in degrqe, which 
includes only one grade higher in the order of ascent than the heirs 
above enumerated. In default of Sapindas, the Samanodakas succeed ; 
and these include the above.enumerated heirs in the same order as far 
as the fourteenth in degree.” 0 

So far in regard to the female Gotraja Sapindas who inherit, and 
also about the exclusion of the rest. 20 

Next I will state, as I promised to do before, 7 the order in which the 
male Gotraja Sapindas inherit ,* for their number has been already 
mentioned. The annexed table contains all the Gotraja Sapindas en- 
titled to inherit ; and the numbers indicate the order in which they 
inherit relatively amongst themselves, 1 (son), 2 (grandson), 3 (great 
grandson), are put in to complete the table. It is only in their absence 

1 Preface, p. xii. 

9 Myna Bayee v. Ootaram , 8 Moore’s E. I. Appeals, p. 422 : — 

“ Every such reference in a suit, where it may bind a right, should embrace all 
important facts proved or admitted in the cause, which may affect the conclusion, 30 
and it is the duty of the court itself so to frame the questions that they may elicit an 
opinion upon the very facts on which the legal title depends. If the facts be not 
ascertained, but stated, and disputed, then the questions should embrace either view 
of the facts. When the opinion given is apparently irreconcilable with the opinions 
of proved text-writers, those who give the opinion should be asked further to explain 
that which appears primd facie thus irreconcilable, so that they may show on what 
they ground an apparent exception from the general law, whether on general custom, 

^ modifying texts, on lo&l usage, family customs, or other exceptionable matter.” 

* CoipparS pp. 163 (Q. 9), 238 (Q. 4), 239 (Q.) and 241, with the Marathi 
Vyavasthas at pp. 145, 213, 214 and 215. (See preface to the Mardthi Digest, p. 5.) 40 

4 1 Sir T. Strange’s H. L. p. 136. 

# Id. 146 : see vol. II., pp. 239, 243. 

• Vol. I., p. 33 : Calcutta, 1829. 

f Page 357. 
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The figures enclosed in squares indicate the female Gotraja Sapindas : 
all the unenclosed figures represent males. 8, 12, 16, 20, 24, and 28 
are the deceased’s ascendants. 9, 13, 17, 21, 25, and 29 are the sons 
<- of these ascendants respectively. The perpendicular columns denote v 
collateral lines of male Sapindas for six degrees descending from each ' 
ascendant. 

An inspection of the table will show that whpg^tne seven femah 
sagotra sapindas and the two heirs out °? ^g golra, viz., the daughter 
and the daughter’s son, are excluded. ; there remain 48 male gotraja 
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sapindas. Of these, the order of heirs up to No. 10 has been fixed by 
Ydjnavalkya (ch. ii. v. 132), from No. 11 up to No. 13 by Vijndnes- 
vara (see above p. 360) and from No. 19 up to No. 30 by Visvesvara 
in the Subodhini (see above p. 361), and I have supplied the remaining 
numbers according to the authorities. 

Thus the male sapindas inheriting as such are divided into two 
groups, the first consists of five grades, 1 each grade containing three 
persons ; the second consists of seven grades, the first containing 
three persons, and the remaining six of four persons each. 2 Members 
from the first group inherit before those in the second. The order 10 
throughout is indicated by the numbers. 

Those in the first group (Nos. 12 to 30 in the table) are 
stated by Vijti&nesvara and his commentator Visvesvara in the 
Subodhinf. I supply the order of the rest in the following manner. 

In stating the heirs after the brother's sons, Vijndnesvara describes 
the Gotrajah to be pitamalu, Sapindali and samanodolcah , 5 There are 

thus three classes; of these classes the second is that of sapind&h . In 
the same passage, after enumerating the sapindas as far as Nos. 16, 17, 
and 18, (see table page 378, and the passage at p. 360) he says evamd* 
saptamdt , &c. (in this manner up to the seventh [ sapmda ], the taking 20 
of wealth by sagotra sapindas should be known). 

After stating how the gotraja sapindas are succeeded by the Sama - 
nodakas , Vijnanesvara quotes 4 the following verse from Brihan - 
Manu : — 

3 T^T OT II 

II 

Here also it is clear that sapinda-ship ceases .(lit. returns) at the 
seventh purusha (person) : Sa7nd?iodofc a -ship at the fourteenth. It is 
clear, therefore, that all the males up to the seventh degree as given 
in the table are heirs ; and Vij mines vara* s enumeration up to No. 18 30 
fixes the order as far as No. 18, and leaves the order of the remaining 
sapinda heirs to be supplied. Visvesvara carries it up to No. 30, 5 and 
those that are declared to be heirs by the text dsaptam&t 6 must be 
classified as above according to Manu chap. ix. v. 187, which is adopted 
by Vijnanesvara. 7 

1 The nearer sapindas . 9 The remoter sapindas. 

t # See above p. 360. • 

4 Mit. ch. ii* leaf 60 p. 2 lines 12 and 13. See my observations on the corres- 
ponding verse from Manu ch. v. verse 60 at page 82 Part II. note 1. 

6 See page 361. 0 See page 360. 40 

f Mit. ch. ii. leaf 69 p. 2 lines 11 to 13, and 1. 60 p. 1 1. 3; see also Apastamba 
quoted by Vijfi&negvara at 1. 60 p. 2 1. 2. See the same Stitra of (2, 6, 14, 2), in the 
edition of Apastamba by Dr. Biihler, vol. I. p. 72, and vol. II. p. 78. 
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In regard to the two groups above mentioned by me, there is a differ- 
ence of opinion. Mr. Harrington, judge of the late Sadr Court of Cal- 
cutta, 1 considers that the line of the [Sapinda^ heirs is to be continued 
down to the seventh descendant, from the propositus and from each 
ascendant, so that the deceased owner's own descendants come first, 
next the father and his descendants, next the paternal grandfather and 
his descendants, and so on. This conclusion is opposed to both 
Vijnanesvara and Visve^vara, and is not borne out by the arguments 
adduced. In reference to the arguments I may say that there is some 
10 confusion in the report in regard to the Mitakshard and the Ddyabhdga 
or Gauda authorities ; and no references are given to the texts cited ; but 
so far as I can follow those arguments after perusing the entire Ddya- 
bhdga chapters alluded to, they amount to four ; three based on different 
interpretations of the word putra (son) and its equivalents, and the 
fourth on the interpretation of the word sanlana (issue). First of all 
Mr. Harrington holds that a strict interpretation of the word putra would 
exclude the grandson, or the great grandson, from succeeding after the 
son. 2 Mr. Harrington's references to Colebrooke's translation of the 
Mitdkshara show that all Ydjnavalkya that was then translated and was 
20 available to him for reference were the 35 verses (114 to 149) of chap, 
ii. In these, the word ‘ son' occurs in the form of suta , putra , tanaya , 
in fourteen verses. 3 These three terms are equivalents of atmaja * 
(son), literally one born from one’s self. 5 The word Putra (son) in 
verse 136 alone is construed as son’s son and son’s grandson as well as 
son, in consequence of the authority of various texts and comments. 
Thus Bdlambhatta : — ^ tfrw Translation: — 

Here the use of tho word Putra [is to bo taken as] upalakshana 
(illustration of) pautra (son’s son), and prapautra (son's grandson). 

Mitra Misra : [while on the subject of the wife's right to inherit, 
30 and in reference to the same verse] says : 6 — 

errors II 

Translation : — The word aputra which is met with in [texts begin- 
ning with] patni, 7 &c. is illustrative of [one without] the son's son, 
and the son's son’s son. 

Jlrautavdhana also, while discussing the widow’s right of succession, 

1 Moore, Indian Appeals, vol. II. p. 132 ( Rutcheputty Dutt Jha and others v. Rajen - 
c der Narain Rat and another), see pp. 149 — 160. 

• Yhy ch. ii. v. 136. 

• The word suta occurs in vv. 114, 117, 122, 128, 129, 132, 134, I35t$ putra in w. 
40 121, 127, 130, 136 or 142, and tanaya in v. 133. 

• Amarakosa, 11., 6, 29, Bombay Ed., p. 137. 

• Amarakoda, II. 6, 27. Bombay Ed. p. 137. 

€ \. • Vlramitrodaya leaf 19 8, p. 2 line 7- 

1 Ydj. eh. ii. vv. 135, 13 6 are referred to. 
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quotes Manu, Vishnu, H&rita, Ynjnavalkya (I. 78), Sarikha, Likhita, 
and concludes 1 : — 

Translation Hence the term p utra [stands for descendants] up to 
the son's son's son. 

Kamaldkara in his Vivddat&ndva quoting Yfij. ch. ii. v. 136 says : — 
zftt rirt 3rwrwRrfir zpmqp* f^s 

ffiW: TRfffi rfcT f^T: TffPcT: 

qfeft*Twr 

ajrcrcir wrsrrfti^rfraT* #wr <rsft 10 

Translation : — Here the truth is that inasmuch as three [descendants] 
commencing with the son are principal [heirs], in accordance with 
the text of Sankha, Likhita, Vasishtha, and Paithlnasi [ending in] 

' attains the world of the sun/ 2 * * with the text of Manu, viz., * water should 
be offered to three [ancestors] and [so] is the Pinda offered.to three 
[ancestors]/ and with the text of Ydjriavalkya, c the attainment of worlds, 
eternity, and of heaven is through sons, son's sons, and son’s son's son 
[respectively]/ it is on failure of them that .... in the case of one 
who being divided and not reunited dies without leaving the prin- 20 
cipal [i.e. the legitimate] son, son's son, or son’s son's son, and the 
secondary sons, the whole wealth including immoveables belongs to 
the widow, who was married according to the Brdhma, or a like form, 
and is chaste. 

The Dharmasastra rules of criticism require that to each word should 
be assigned its plain meaning, unless the context or some authority is 
clearly opposed to such an interpretation. Again, Mr. Harrington gives 
no authority for so vague a use of the word putra as will include seven 
descendants. Such an interpretation is unwarranted by Sanskrit 
idiom and grammar, and is opposed to the express authorities above 30 
quoted. 

Secondly: — Mr. Harrington (p. 157) rests his conclusion on the 
following words of the Mitdkshard : — ‘ The same holds good in respect 
to their sons and other [descendants]' ; 5 and also on the commentaries 
of Visvesvara and Bdlambhatta there. Now with reference to the de- 
monstrative pronoun ‘ their ' in the above extract, it is clear from the 
context that it refers to all those who have been mentioned in that 
paragraph of Mr.^Colebrooke's translation which explains the meaning* 

1 See Dayabhiiga with 6ri Krishna Tarkftlankira’s comments; Calcutta, 1829, p. 251, 

lines 2 and 3. The original texts are given m extenso , but I do not quote them here, 40 

as it will unnecessarily take much space : they are at pp. 248 to 251. 

1 See Manu ch. ix. v. 137. 

1 See Coleb. Mit* ch. i. sec. 1 para, 3 Stokes' edition p, 365 lines 11, 12, 
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of the two phrases — namely, the obstructed and the unobstructed succes- 
sion, That it does so refer also appears from B^lambhatta, who says : — 

* * 

Translation : — Their sons , &c. The meaning is ‘ in the case of the sons 
and the like of the son, grandson, the paternal uncle, &c.* The trans- 
lation of this line given by Mr. Colebrooke (para. 4 of noto 3" on p. 365 
Stokes* Ed.) has been evidently misunderstood by Mr. Harrington. 
As regards the support drawn from Visvesvara*s comment I must 
say that his language as translated by Mr. Colebrooke on p. 365 note 3 
10 Stokes* edition is somewhat vague and inaccurate. Indeed the original 
passage in the Subodhini itself seems to be confused by the term 
a?=f 3x^5^ Translation : — Here by the word tat, 

sons and grandsons [being understood, their] sons, &c., are to be taken. 
This passage is faulty. The son can have no descendant except through 
his own ^>n. It appears to me, therefore, that there is a misreading 
herein tlie manuscript now available, and this can only be cleared up by 
a careful comparison of different families of MSS. 

Thirdly, Mr. Harrington*s argument is (p. 157) : “ The same construc- 
tion must, I think, be put on the words ' sons * and ( issue* (putra and 
20 simava) 1 in the fourth and fifth paragraphs of the fifth section and second 
chapter of the Mitakshara, and this interpretation is indeed indicated 
by expressions on the same paragraphs, viz., ' on failure of the father*s 
descendants* ( santdna ) and c on that of the paternal grandfathers line* 

( santana ).** The fifth paragraph of ch. ii. sec. v. as above referred to 
runs thus : — “ On failure of the paternal grandfathers line, the paternal 
great grandmother, the great grandfather, his sons and their issue 
inherit.” 2 Sunu means son, and not issue.* Mr. Harrington was 
evidently not aware to what absurd lengths the word santdna would lead 
if strictly interpreted; but apart from that objection, if the word 
80 putrah (sons) is to be understood as standing for any male descendant, 
then Vijndnesvara is guilty of tautology in using an alleged synonymous 
expression sunavah immediately after putrah in the same passage. But 
this interpretation is not correct. 4 

Fourthly and lastly, Mr. Harrington thinks that the use of the word 
santdna shows that descendants in general were indicated. This is not 
correct. On this point there is no ambiguity left. For Visvesvara in the 
* Subodhinl,in explaining the phrase (Translation " On 

failure of the fathers issue**) says:— (Transla- * 

i 

1 It should have been either sunu or sunuvah. 

40 y • See Stokes’ edition p.447. 

k Ara&rakofo, II., 6, 27, Bombay Ed. p. 137. 

4 Hit. leaf 60 p. 2 i. II 
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tion: — The line of the father [must be understood] to be [or to endj up 
to [or with] the brother's sons.) 

Mr. Colebrooke translates Sant&na first into “ descendants/' (para. 

4, line 1, Stokes’ H. L. B. p. 446,) and again at p. 47 (para. 5, line 1) 
into “ line." This is not correct, and often misleads. It shoulcf*be either 
uniformly translated or simply transliterated. 

Mr. 'Harrington's theory therefore is not supported by any authority, 
and his inferences, based on the words putra , sunu and Santana, are 
etymologically incorrect ; and are opposed to the interpretation of 
Visvesvara, and to the text of Katydyana as received by digest-writers. 10 

Again, on the same point Messrs. West and Biihler in their “ Digest 
of the Hindu Law of Inheritance and Partition," observe : — 

“ The principle suggested by Mr. Harrington, namely, to continue each line of heirs 
down to the seventh person, and thus to allow, first the brother’s descendants to inherit, 
next the paternal uncle’s descendants, and so on, can easily be carried out in the case of 
the paternal uncle’s line and those descended from the sons of remoter andbstors. But 
it is impossible to allow the brother’s grandsons, great-grandsons, and remoter descen- 
dants to inherit before the paternal grandmother, since the right of the latter to succeed 
immediately after the brothers’sqjis is clearly settled, not only in the Mit&kshara, but 
in all the law books of the Benares Schools and in the Mayukha. Besides, under this 20 
arrangement, the remoter descendants of the deceased himself, as great- great-grandsons 
who possibly might be in existence at the great-great-grandfather’s death, would be 
lost sight of altogether. In order to provide for the rights of these persons who 
undeniably have a right to inherit, they might either be considered as coheirs with the 
descendants of the paternal uncle, who are equally distant from the deceased, or placed 
after the paternal grandmother, and before the paternal grandfather, viz., 1, paternal 
grandmother ; 2, deceased’s great-great-grandsons, or remoter descendants to No. 7 
if living; 3 , brother’s grandsons, brother’s great-grandsons, brother’s great-great- 
grandsons and their sons ; 4, paternal grandfather. The second arrangement seems to 
be the more satisfactory, as it follows the principle indicated by the Mit&kshara, that 30 
the succession is to go to the direct and the several collateral lines, after providing for 
the grandmother conformably to Manu’s text in her favour? in the order in which they 
branch from the common stem.” — (First edition p. 143 ; second edition p. 1 76). 

Here two things appear to be assumed by the learned editors : — 

1. That the Pita mahVs (grandmother's) position in the order of 
succession is settled, while that of the Pitamaha (grandfather), his 
sons and his grandsons is not equally settled. 

2. That there is no received rulo for determining the order of suc- 
cession of the Sapindas succeeding under the present text of Yajnavalkya 
(chap. II., v. 135), and that one has now to be fixed for the first time. 40 

On both these points the answer must be in the affirmative, and 
against the course of succession above suggested by the learned editors. 

For, as I have shown before, 1 the following are fixed by Vijn3- 
nesvara himself : — 

No. 11. Father’s mother (Pitdmahi), No. 13. Father’s father’s sons. 

12. Father’s father {Pitamaha). 14. Father’s father's grandsons. 


1 Table, see page 378 ; authorities, pp. 360 — 364. 
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And again : — 

No. 15. Father’s grandmother (Prapitamahi), No. 17. Father’s grandfather’s son. 

16, Father’s grandfather (Prapitamaha). 18. Father’s grandfather’s grandson. 

These^re expressly settled by Vijndnesvara's text thus 

“ftfrmmsrmft surjtrstt: srufst:” 

* Translation : — On failure of the father’s mother, those of the same gotra such as 
the father’s father and the like are takers of wealth. 


m i^ttr ft fpTTPrr* 


I I 


10 Translation *. — Thus on failure of the father’s line, the father’s mother, father’s father, 

father’s brothers, and their sons are takers of wealth in order. On failure of the 
father’s father’s line, the father’s father’s mother, father’s father’s father, his sons, their 
sons. 


Vijnanesvara himself fixes the Pitamahi’s position, and expressly says that 
Manuks text is merely for showing that she has a right to take 1 ; and by 
thus citing Manu he evidently justifies her being thus brought into 
his sapratibandha scheme, for she would otherwise have no place accord- 
ing to the text of Baudhdyana. The very passage of Vijnanesvara 
which fixes the position of the father’s mother, also fixes that of the 
20 father's father, and in precisely the same manner ; and I cannot there- 
fore understand how he can be displaced in opposition to the order fixed 
by Vijnanesvara and by a series of writers of acknowledged position, 
following Vijndnesvara. It will be thus seen that the order as far as 
No. 30 of my table (see page 378) has been fixed by Vijnanesvara and 
Visvesvara. And with the exception in the case of Grauda writers such 
as Jfmtitavahana and others, he has been followed by writers like 
B6lambhatta, Mitra Misra, Kamalakara, and Gdg&bhatta. 

Again, as regards the order by which one ascendant with his two 
descendants is taken by me in the above enumeration before going 
30 to the rest of the sapindas in next line, this is also clearly settled 
by authority. First of all, Visvesvara himself, in his second work 
entitled Madana Parijdta, shows 2 how the male sapindas of three 


1 Mit. ch. ii. leaf 60 p. 1 line 8 

Other writers while admitting her right, fix her portion according to their own views. 
Thus Vach&spati Misra places her at the end of Sakulyas according to his nomenclature, 
but Sapindas according to Vijn&nesvara’s. See Vivadachiutamani (Calcutta), Samvat 
1874 page 53 ; Translation by Babu P. C. Tagore, p. 294. 

• The work is attributed to Madana Pala, in the colophon of bach stabaka (chapter). 
But he must be the king under whose auspices the work was composed by Visvesvara 
40 ( see Sanskrit Vyavasthd Chandrikd vol. I. note 46 p. 15). There are nine stabakas in 
this work. The following passage is from the eighth stabaka : — 

• fprrft vrhrj 

anmfttarctfspiri ^rr arf?r <$Nr- 

fRir * 
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grades only succeed in each case by tho analogy of the father, the 
father's sons [£. e . the paternal uncle], and the father's grandsons as 
given by Yajnavalkya. The passage which follows this rule is given at 
page 361, and clearly gives the names and order of succession of the 
(xotraja sapindas up to number 30 in my table. 1 

In like manner, Kamalakara, after mentioning the succession in^ 
default of the brother's sons, says 

HSTHTf #c Rrsrr 

sftwst: 

Translation : — Following the same direction [*. e. proceeding on the analogy of the 10 
order of succession expressly mentioned by Yajuavalkya up to brother’s sons], in 
default of her, the father’s father, father’s brothers and their sons take the woalth ; 
failing them, the father’s father’s mother, father’s father’s father, his sons and their 
sons ; in this way, sapindas up to the seventh [degree] take. Failing those the 
Samdnodakas. 

Again, this order is expressly followed by Bdlambhafcta, and by all 
the other writers I have named above. It seems also t£at this 
interpretation of Vijhdnesvara had become fixed by usage, and 
had been accepted even before the time of Visvesvara, by such 
eminent authorities as Madhava and Devanna Bhatta or Dev&nanda- 20 
bhatta, as he is styled in the Calcutta edition of the Smriti 
Chandrika. Thus a succession of digest-writers and commentators 
have fixed the order of sap hulas up to number 30, and such order, 
whether convenient or not, is now binding, and must be accepted. 

In regard to tho rest, I have briefly indicated the rule which settles 
their order of succession. To make the matter clearer, I must add a few 
words. Manu (chap, ix., v. 187) says: 

Translation : — 'To the next amongst the Sapindas^ the dhana (wealth) 
belongs.' This nearness begins with the 4th, 5tli and 6th descendants 
of the propositus (Nos. 31 to 33, table p. 378), and the remaining four 30 
Sapindas of each series ono after the other (see Nos. 31 to 57 in table, 
p. 378). Vijnanesvara's statement asaptamat (up to the seventh) is ex- 
haustive as to number, and there is nothing illustrative in this passage. 
Where tho term Bandhu is taken as illustrative, it is done on the 
authority of Mitra Misra 2 to supply an omission ; but the person so 
introduced, comes after the enumerated Bandhus, although if nearness 

Translation : — Failing the father’s father, the father’s brother [succeeds]. Here the » 
distinction between th# full blood and half blood [is to be understood] as before. 
‘[Thus] the son%of the father’s mother first take wealth. Failing them the sons of 
the father’s stepmother. Failing those, the sons of paternal uncles [succeed] on the 40 
analogy of the brother’s sons [mentioned in the verse of Yaj. regarding the order of 
heirs]. In their default, their sons [succeed]. Thus the propinquity [for succession] 
is to be determined after the aforementioned manner. 

1 See page 373 ; and the rest of the passage from Madana Ptirljata at pp. 360, 361. 

a Viramitrodaya, leaf 209, p. 2, 1. 8. 
w % 
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alone were considered, the maternal uncle, so introduced, would come 
before his son, which he does not. 

I cannot see how this order, expressly fixed by rules, can now be 
altered. Were it open to do so, many other orders might be suggested. 
Thus, if the field had not been pre-occupied by Vijhdnesvara and his 
v followers, the easier course would have been to leave off the sapinda# 
with the grandfather, begin at the son of the great grandson (No. 31), 
and carry the seven stems through in a regular manner. Another 
course would be to take three persons from tho propositus all through, 
10 and then exhaust the seven lines beginning with that of the deceased. 
A third course would be tho ono indicated by Messrs. West and Biililer, 
beginning after the Pita-malu , on the ground of her being mentioned 
by Manu. A fourth would be the order of the Mayukha, wherein 
simultaneous succession opens out to different sets of sapinda heirs. 

I will glow make a few notes on decided cases. In Rutcheputty 
Dutta Jha and, others v. Raj under Narain Rao ami others , l it was held, 
according to the Mithila Sastra, that c< the party in possession being 
descended in the sixth degree in the paternal line was to be preferred 
to the maternal line." The position of the contending parties is given 
20 below. 2 

There is no contest here between Saphidas of any kind or. degree. 3 
The plaintiffs (appellant's) father was neither a Bandhu nor a Sapinda , 
near or remote, even out of the hundreds named in the marriage section. 1. 
As a son of the sister of the wife of the deceased propositus, he was no 
relative of the deceased under any system of Aryan law in India. And 
I confess I cannot see how all the discussion in the case should have 
arisen. 

In Rany Srimuty Dibeah v. Rany Knouda Luta and others , 5 it was 


30 


1 2 Moore’s Ind. Appeals, 132. 

4 The following tree, constructed from the report on p. 133, shows the relationship 
of the parties : — 

Sumrao Chowdrey (original owner). 


Raja Ituler Narain, (sixth male 
descendant ; the last deceased 
from whom succession was claimed). 

Ganga Dutt Jha, son of the sister 
of the wife of the deceased Raja 
Inder Narain. (Plaintiff) 
Appellants. 


Sree Narain (a sixth 
male descendant) 
[also deceased]. 


Raj under Narain Rae and 
Coower Mohinder Narain 
Rae (sons) (Defendants,) 
Respondents. 


40 Rutchputty Dutt Jha and others, 
sons, heirs and representatives 
f of Ganga Dutt Jha, deceased. 

8 Such , an heir does not appear in the Table prefixed to Babu P. C. Tagore* 
Translation of Vivdda Chintamani : second ed. 1865. 


4 See above p. 347. 


8 4 Moore’s E. I. Ap., 292. 
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held according to the Ddyabhaga Sastra which governed the descent, 
and not the Mitdkshard, .that a gift of Zamindaree to a stranger by the 
widow of the last Zamindar who died without issue, made with the con- 
firmation of the mother's brother’s sons, was valid as against the claim- 
ants under the Mitikshard, as being descended in the seventh remove 
in the male line from the common ancestor. 

In Bliyali Ram Sing v. Bhyah Agar Singh, 1 2 3 the question was (page 
390) “ whether the plaintiffs, being great-great-great*grandsons of 
the common ancestor, were too remote in degree to be heritable as 
gentiles.” There was no contost between two persons as heirs or 10 
between two classes of heirs (p. 392). This case is followed in Tlia- 
koor Jeebnath Singh v. The Quart of Wards,* wherein it is held that the 
great grandson of the deceased's great-great -great-grandfather is by 
Hindu law entitled to succeed in preference to the father's sister's son. 
The two previous cases, “ one in the 2nd Moore p. 132, and the other 
in the 4th Moore, p. 292," are referred to by their Lordships ^p. 165) 
as being those the principle of which had been followed in the case 
from tho 13th Moore just referred to. 

In Thakoorani Sahiba and ayiother v. Moltun Lull and others 3 the 
sister's son is held not to be an heir to his deceased uncle’s property ac- 20 


1 13 Moore’s E. 1. Ap. 373 ; same case : 5 Beng. L. R. 293 ; the first two para- 
graphs of the head note ran as follows : — “ According to the Mitakshara and the 
authorities of the Benares school of law as received in the North-West Provinces, grand- 
sons in the fourth and fifth removes are Sapindas and heirs to their common ancestors. 

The question of preference in succession is distinct from exclusion, as the pre- 
ference is founded by the Hindoo Law on the superior efficacy of funeral oblations.” 

This being a Mitakshara case, the last opiuion appears ppposed to Vijnanesvara. 
The case in the 4th Moore, p. 292, is a Dayabhaga case ; and the one in the 2nd Moore 
p. 132 appears to be between a remote Sapinda and one not an heir at all. 

2 2 Law Reports, Ind. Ap. 163. 3Q 

3 11 Moore E. I. Ap. p.386. The following will show the relationship of the 
parties 

Chowdree Oodaichund. 

(Founder of the Family.) 


I 

Wife (1) died 
before her husband. 

I 

Daughter • 
(deceased) 

Mohun Lall (son 
of the daughter) 
Plaintiff and 
Respondent 


Wife (2) * 

[Thakoorain Sahiba] 
Koor Inderjeet Sing (son) 
Defendant and Appellant. 

Maharani (wife of 
Inderjeet Sing (died). 

Chowdree Jaichund 
(adopted son) 
Defendant and 
Appellant. 


Wife (3) * * Survived 

their husband. 


40 
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cording to the Benares exposition of the Mit&kshard. The question of - 
Sapinda succession is discussed ; but the defendant in possession being 
an adopted son of the last owner, the Sapinda succession question can- 
not arise. 

In Koore Ooolab Sing and others v. Bao Kurum Sing, 1 it was held that 
by the Mitdkshara, a male descendant in the fifth degree from the great 
grandfather of the propositus succeeds to the exclusion of the sister's 
son. In Thalcur Jibnathsing v. The Court of Wards and another it is 
held that the grandson of the great-great-great-grandfather of the 
JO deceased is, according to the Mitdkshara, a nearer heir to the deceased 
than his father’s sister’s son. 

Sisters in Madras were held to have no title to brother’s property. 3 
The case is decided in accordance to usage u prevailing beyond memory 
and acquiesced in by all parties concerned.” The texts cited were re- 
garded As “ virtually changed and modified by practice.” The samo is 
also hefd according to Hindu law in other cases. 4 

But it has since been held that although she may not succeed as a 
sapinda , she may as a Bandhu . 5 

Similarly sister’s sons were held to have no right to inherit. 6 But 
20 the opposite has been since held also in the same Presidency, though it 
would seem to be in his right as Bandhu. 7 In another Madras case, 8 
the Privy Council give no decision as to the sisters succeeding as Ban - 
dhus 9 but observe that they tf could only so succeed after the Sapindas, 
of whom there are several, had been exhausted.” 

In Lalcshmibdi v. J air am Hari and others , 9 it seems to be held in 

1 X. Beng L. R. (P. C 6 ) p. 1. This is a N. W. P. case. 

• V. Beng. L. R. p. 442. 

3 Madras S. D. for 1858 page 1/5 suit 118 of 1858. 

* See also Kasale Arumugum v. Palanigi and another — 19tli November 1859, 
30 Madr. S. D. It. Dec. 1859 p. 247 ; Nagalinga Pilai v. Vaidelinga Pillai 7th November 

1860, Madras S. D. R. December 1860, page 245. 

6 8 Madras H. C. p. 88. 

0 Madras High C. R. p. 85, Doe on the demise of Kullamal v. Kuppu ; see also 
Ranee Parvata Vurdhany Nandear v. Sveasawmy. Tover, Madras S. P, R. December 
1858, page 209. 

1 Chelakaniy. Raja Suraneni, 6 Madras II. C. R. 278. 

8 Indian L. R. 1 Madras Series p. 185, (Vellanki Venkata Krishna Rdo r. Venkata 
• Rama Lakshmi and 2 others). 

9 VI. Bombay High Court R. (A. C. J.) 152. e 

40 The Court assign three authorities for the above conclusion : — (1) Mitakshara (Cole- 
brooke’s Translation) ch. ii., sec. 5, para. 5 ; (2) West and Biihler, pp. lii, liii , 
(Introduction, 1st Ed.) and introductory remarks to Digest ch. ii., sec. 14 ; and (8) 
Vidvedvara’s Subodhini extending the list of Sapindas mentioning the great grand- 
father’s grandmother. In regard to grounds 1 and 8, I would refer to pages 360 — 364 
above. The deduction made by Messrs. West and Biihler, and above relied upon, rests 
pn cases at pp. 149 — 174 of the Digest, as to which see above pp. 372 — 377. 
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Bombay for the first time, (no earlier case is there quoted,) under the 
Mitakshard, that “the wives of all Sap indas and Samdnodakas must be 
held to have rights of inheritance co-extensive with those of their hus- 
bands.” This is very wide* and as at the best, the widows might take 
a life-estate, if they take at all, the term co-extensive can hardly be 
accurate. 

In Baee Jeta v. The heirs of Haribhai Bhagvandas / a wattan was held 
to be heritable by the daughter-in-law of the last male owner in pre- 
ference to a male opponent of another and an entirely distinct branch 
of the family. It was found that the wattan had never been held by 10 
the opponent's branch : but the decision was founded on the preceding 
case of Laxmibai v. Jay ram Ilari and others . In case of watan pro- 
perty, the tenure of which is regulated by usage controlled by the state, 
and is thus limited to a particular branch, the Hindu law cannot operate, 
except within that branch. § 

In Lallubhai Bdpubhai and others v. Manleuvdrbai and others 2 the 
widow of a remote male sapinda was held to be entitled to succeed 
in preference to a more remote male sapinda . The decision is based 
chiefly on the interpretation of Vijnanesvara. The distinction of differ- 
ent kinds of sapinda relationship which has been previously explained, is 20 
there denied. But it was not pointed out that Vijnanesvara had divided 
the work not only into Adhydyas , but into pruharanas. Thus A'chara- 
dhydna is divided into severa \prakaranas (sections) . Thus marriage forms 
one, and Srdddha another (see headings in Part II. pp. 157 — 274). Out 
of a very largo number who are all nominally Sapindas, some only enter 
the Srdddha ceremonial. This is so stated in all the current ceremonial 
works. In marriage there are 2121 Sapindas by the texts of YdjnavaJkya 
as interpreted by Sridhara, Anantadeva, Nagojibhatta, and others. 
But these cannot come into the Ddyabhdga Section by any stretch of the 
imagination. Ydjnavalkya, II. 135, which relates to the Sapratibandha 30 
succession, contains the wife, daughter, and mother, directly mentioned. 
These are Sapindas of the deceased. But they do not take the day a as 
Sapindas . The Mitdkshard, which relates to this portion, is complete in 
its rules, and requires no provisions from the marriage section to sup- 
plement it. Mitra Misra is one of the best commentators of the Mitak- 
shara,and the passage translated elsewhere (pp. 362 — 364) is free from all 

ambiguity. No authority is given for holding that he used to quote from # 
+ — — 

1 Printe^ Judgments of the Bombay High Court for 1872, No. 38 of 1872. 

2 Indian L. R., Bombay series, p. 388; this case is followed in Special Appeal 
No. 474 of 1874, decided on 17th October 1879 ; Printed Judgments p. 538. In this 40 
last case the claim of the daughter-in-law of the deceased was preferred to that of the 
deceased husband’s paternal uncle’s son. Here the daughter-in-law has come in 
against the fixed order of VijfianeSvara, the last member of that order being the grand- 
father’s brother’s sons. 
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memory ds is said in the Digest, The printed edition is not correct in 
several places. But this is easily righted by revising it with the aid of 
proper manuscripts and competent S&stris. Sir W. Jones' translation 
of Manu, chap, ix., 187, is vague. Kulliika does use the words puman- 
striva (male or female). But he does |his in order to justify the 
inclusion of the wife, daughter, mother and grandmother by special 
texts; he excludes the wives of the uncle and uncle's son; he ends the 
series under Y^jnavalkya, II. 135, with the pitri-mata (father's mother), 
and says ^ fluffs’: JgWf Translation In her 

10 absence, another near sapinda [male] will take the deceased's wealth. 

Those who would interpret Kulliika as laying down some Dharnia 
(law) in opposition to the Sruti forget his own rules of interpretation, 
particularly those referred to in chapter ii., vv. 6 — 15. He distinctly 
denounces such interpretations as heretical (Manu-Smriti, leaf 15, 
p. 1, lino<l). His words anyah , sannikrishtah and sapindah are in the 
masculine. The same rule applies to Visvesvara's interpretation of the 
word Ootrajah in the Subodhini. Yajnavalkya, II. 136, uses the 
expression sarva varneshvayani vidhih. Translation: — This rule [is] 
among all classes. Colebrooko's Translation (Stokes' H. L. Books, p. 

20 427, line 10) f [and persons] ’ is wrong. 1 So also, Mr. Colebrooke's trans- 
lation of sarve into tribes and classes (Stokes' H. L. B. p. 427, para. 1, 
line 3,) is incorrect, and paragraph 4 on the same page is loose. Mayu- 
kha and Mit&kskari aro two of the exponents of Aryan law, but they 
are not all the law. These works themselves contemplate tlio^use of 
other works — Vedas and Srnritis. Mr. Steele enumerates tho works 
consulted in Poona, Khandesh and Southern Mardtha Country. As a 
fact the people consult all works contemplated by the Mitakshard before 
they decide upon anything. 

It is said that tho definition of Sapinda relationship in the Acliara - 


30 1 VijSanesvara’s passage is quite clear (see Mit&k. ch. ii. leaf 57, p. 1, line 3) : — 

Translation: ‘Among all [». e.] amongthe anuloma [classes] like the Murdhavasikta and 
others, and pratilomas like the Sutas and*others, and amongst the classes, like the Brah- 
manasand others, [3 classes], this is the rule for taking 'Daya. 9 On this Visvcsvara(in the 
Subodhini) says *T X& rRTT^T 

quoting the clause Sarvavarneshvayam vidhih says : — ‘ here the word sarva (all) does 
% not qualify varna (class), but is an independent term ; sarve (all) and var.tdh (classes) 
being joined’ in a compound, the particle cha [used by Vij.] is included in the com- 
40 pound; and hence Vij. says that the word sarveshu (amongst all) means ^amongst the 
MurdhavasiktaS . So that there is no ambiguity in this expression whatever. 

Besides, although an ekaesha compound of males and females is possible (Pdnini 
I. % 67), a virapaiksesha can only be adopted when the context necessitates its adoption 
(see Vlr.’s leaf 208, p. 2 lines 10—11), Here both the text and context are against such 
a construction. The whole text relates to a deceased male owner of wealth. 
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dhydya of the Mitdkshar6 by Vijndnesvara and in the Samskdra May<5- 
kha by Nilakantha agree, and the laws of the Hindus (Aryans) of 
succession and religious ceremonial are so blended, that a Sapinda for 
one purpose must be a Sapinda for another. The Aryan law is no 
doubt so framed that one influences the other ; but succession and 
ceremonial are distinct subjects, and are separately treated, and must be 
so. The classification of Sapindas in the preceding portion and the 
authorities noted below will make it clear that a Sapinda for one purpose 
is not necessarily' a Sapinda for another. 1 Wherever the Viramitrodaya 
clears up, or supplies what is ambiguous, or not laid down in the 30 
Mitakshard, its authority is acknowledged by the people. 2 And when 
it interprets the law in consonance with tho Srutis and Smritis, it must 
be obeyed, unless the authorities of the texts cited is met or explained 
away. [See Kulluka's Commentary on Manu, leaf 14, p. 2, and leaf 15, 
p. 1, and Mitak leaf 1, p. 2, and leaf 2, p. 1.] The number # of works 
consulted on Gotranirnaya by the people is very considerable ;• to these 
liowover the court unfortunately was not referred, and Mr. Monier 
Williams' Dictionary was ccmsulted as to the meaning of tho term 
gotraja. The Dictionary is cited thus in tho judgment : — “ Mr. Monier 
Williams in his Dictionary (page 297, column 2) gives to that word 20 
the two limited meanings of ‘ born in tho same family/ adding, however, 
also the meaning of c relation' or * gentile/ he is careful to refrain 
from- describing it as denoting any one gender more than another." 

Dr. Williams' information is however from Gauda sources, for he makes 
one of tho gotraja attributes to be tho giving of food and water obla- 
tions, and contrasts gotrajas with tho Bandhus. His statement that 
Bandlius do not partake in the offerings to common ancestors is incor- 
rect. As to the “ gender" Dr. Williams gives the radical word gotraja , 
and immediately after the masculine, feminine and neater affixes of as , 
d, am, before giving the equivalents. 30 

Mr. Justice West suggests that the school of Vajasaneyins may be 
regarded “as specially favourable to women" (p. 440). In support of 
this, tho dialogue of Yajhavalkya and one of his wives, which Professor 
M. Muller has partly trai^lated, is referred to. But that relates to an 
entirely different subject — namely, to use Prof. M. Muller's own 
language, 3 to show “ how largely this idea of tho Atman , as the Divine 
Spirit, entered into the early religious and philosophical speculations of 
the Indians." The whole relates to the emancipation of Atman (self) 
from the fetters of this world, and to that end advises her that the 

1 See Viramitrodaya, leaf 199, p. 2, lines 8 and 9; Nirnayasindhu, pari . iii. 1st 40 
half leaf 22, p. 2, line 7 where Kamalakara distinctly says : — 3TT^T% 
fSpjf Translation : — It is thus established that Sapinda relationship is 

of three kinds — for marriage, impurity, and for taking dhana (wealth). 

* See also 2 Bengal L R. (F. B.) 42. 8 History of Anc. Sans. Lit. 2nd Ed.,p. 22. 
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Atman should be seen, heard, thought of, and meditated upon . 1 There 
was no division of property made; and if it were made, it would 
amount to a gift by the husband to his wives bhartri-datta t a species 
of Stridhana contemplated by law. The original Upardshad question 
was put in order to find out what his wife Maitrcyl thought on the 
question of Moksha (final emancipation ). 2 

He proposed to try the minds of his wives, offering to cut off his 
relation with them by giving them his draw y a (wealth). On this, 
Anandagiri observes 5 : — 1 1 3 ^ II 

10 Translation : — As to dravya (wealth) there is no independence to women in respect 
to wealth. Such is the meaning. 

So that this authority too is, if anything, like that of Baudlidyana 
and Apastamba, opposed to females. 

Again, it is said that K&tyilyana Srauta Sutra allows to women the 
right “ ofrsacrifice as authorized by the Vedas” (p. 441). The refer- 
ences in 'the note to Professor M. Muller's work (2nd ed.) do not 
contain any passages, but it may be stated that other Sutras 4 also, such 
as Baudhayana, Apastamba, Satyashadlia and Asvaldyana, authorize 
women to sacrifice in a similar manner, and there is nothing peculiar to 
20 Katyhyana in this matter at all. In all Srauta ceremonies, the wife 
has to take a certain part, and in so doing has to repeat certain Vedic 


1 Brihadaranyaka IJpanishada, Cal. Ed.; for the dialogue see pages 444 to 450, vol. 
I., and the end at p. 450 3T|cAr ^ aft JS^f: AT FA Al- 
ar afr aAtta AAtA AFAT AA ftRrf II Ml See Translation by Dr. Roer, 

vol. II., p. 243. The Bhashya and Anamlagiri’s comments are not translated. 

* See Sankara, pp. 446, 44 8; vol. I., Bribad. Cal. Ed. 


3 Id. p. 445. 

* See Apastamba Srauta Sutra, the Darsa Paurimmasi section. 

Arsrrarar arAAHrirfaqta artqqqJptiardiAt qafK aasrfa qraaatfAAr ar- 

30 qrsra at^°t auw^n: agar a aiariS: aaaarPraaspftfaa aa^a 

arai'%# afN-yar qfa ayaaaitAA^apaf q) r?ai ara ijrraaTATf a^r^r ailaqgqfaffa 
?aata^qarfaA qi%qf^raa aa^a a*a at arf? «arltit taTaftcafasa atar- 
t’srrTqaRa gaaaaaarfaf?! awaa a^r^at^nftrsroftarr^aa ^rraaf^rta gjsfr. 
a?>jfiaarar|q%q^ra^q3r?araft aqra |. # 


The comments of Raman dara and Dhurtasvamins Bhashya on this passage. 

See also Satyashadha Stitra. 

ararara atoiAitiff %#a %^ra aasrft 751 t ataTr^aaarat aRjft- 
*' ai% Afar at ar^anttfi ^R^aaT ait= aitaffaar araa arlaaiga- 

ftHt^raf q^ftaww-aftarata arfaar taaaft: aRa qa=ta t ar^j ar 

40 *fnt* tflRRi ata tqi tara T s 3r>ftaTitaar Jj?naai?ftita gjar I 

ai%°ra: I gwa r a aapPR ^aaffaiRittarsTlr 

aaar I aa jar: jitar (trra l aairaffa a ^ a rq ^f 

?gar aara aaRt II 

Also Baudhayana Sutra. 
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’Mantras. 1 Even now, wherever there are Srauta fires preserved and 
worshipped, the Srautin's wife must stay in the house and attend to 
the fires. She cannot leave the house except with the fire, although 
on occasions her husband may do so. This usage obtains amongst 
all Br&hmanas of the Rig or Yajur Yedas. 

Vijndnesvara has brought in the daughter's son on the strength of 
the word cha in YSjnavalkya in order to make Yajnavalkya consistent 
with other writers quoted by him, and on a principle followed by him 
and other Aryan writers. 2 Why he introduced the father's mother he 
gives his own reasons. 3 10 

The Vframitrodaya is arguing against and not for the widow 
of a collateral, although he is trying to show at the same time a certain 
inconsistency of Jimiitavdliana in reference to the grandmother. In 
doing this, he is not interpreting Vijndncsvara.* In regard to practice, 
all the cases referred to have been already remarked uport. The 




See Kesavasvami-Bhashya, leaves 9 and 10 University M.S. 
See also Nrisimha on Asvalayana Srauta Sutra. 


^ nr# ftjp t f^rnf I jjcscrrwrar 20 

II 


1 See Asvalayana Gribya Sutra 3, 4, 4 ; Cal. ed. p. 164. 

2 (1) Ydj. ch. i. v. 129. 

^ I ^Wa^rT: *T; ft *K g Uar (see Mit. 1. 20, p. 2, 1. 5). 

(2) Yaj. ch. i. v. 166. 

PrWni I ^TU^fwrrr«r rfr ^rr^(Mit. 1. 20, p. 2, 1. 4). 

(3) Yaj. ch. i v. 175. 

I 

( Mit. 1. 27, p. 1, 1. 2). 30 


(4) Yaj. ch. i. v. 195. 

STHt ^ | ?Cm: 

(Mit. 1. 32, p. 1, 1. 12). 

(5) Ydj. ch. i. v. 213. 


^ I wusTSTfir mwirn (Mit. 1. 34, p. 2, 1. 3). 

(6) Ydj. ch. ii. v. 141. 4 

> gcTT^rt Jmfcw: | + (Mit. 1. 62, p. 1, 1. 9). 

(7) Ydj. chi ii. v. 212. 

5f^fiT«TT3T^5T W I it (Mit. 1. 79, p. 1, 1. 4). 

8 See above p. 369. 40 

* See Viramitrodaya translated above, p. 363 lines 25 to 37 j and Mr. Justice West’s 
judgment at p. 441. 
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cases above noticed are, so far as lam aware, the only reported decisions 
on this subject. I referred the point to the highest Aryan authority 
amongst the people of India, the celebrated Pandit Bdl Sastrl of Benares, 
and his conclusion as to the views of Vijnanesvara is as follows : — 

71RT: RraRN: I ” 

Translation : — Thus although the right of inheritance is established in the case of the 
wives of ancestors, up to the seventh, in consequence of the term # father’s mother* be- 
10 ing taken as illustrative of the grandfather’s mother and the like, yet by no means 
[does such] right exist in the case of the daughter-in-law, the brother’s widow and the 
like who have not been expressly mentioned [as entitled to inherit]. This is the con- 
clusion both of the Mitakshard and the Viramitrodaya. 


N.B. — 1 have followed Kamalrikara and other Writers in discussing Sa - 
pindas under three sections. There is another department of Achcira 
(ritual) — namely, Srdddha, with which Sapinda relationship is in some 
cases connected. The Sraddha ceremonial however is entirely religious ; 
and the details, though instructive in a social and religious point of 
view, are so extensive that I have no space for them here. On questions 
20 of partition and succession generally, some of these details might 
prove useful; hut I cannot make room for them in this treatise. 
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CUSTOMARY LAW. 

SECTION I. 

Marriage, 

General observations on the subject of marriage have been made in 
the Introduction. In this Section I propose to treat of the subject by 
itself. Marriage is one of the earliest of human institutions. But it 
appears now clear that there was a time when such an institution was 
unknown, at least in some portions of Bharatavarsha . 1 • jq 

The account given below is a dialogue between Pandu (father of 
the five great Pdndavas of Hastinapura), and his wife Kunfci. Pandu 
tells his wife that at one time women consorted with men like cattle ; 
until Svetaketu, son of the Rishi Udddlaka, introduced the rules of 

1 See JVJah£bharata, Adiparva, chap. 122, 1. 147, p. 2. I give the whole of the 
chapter, as it contains a great deal of information on the subject which is not easily 
available to general readers : — 

(qfprrcq ar i -qrq kv qq W* ) t^qrqq qqpq n qqjqr^qqr *rqr qt M 
gqtsnftq I qqqgqqq IK II qp^qqrq II qqtqfgrr jRq 

wror I qqr Rqpfr q^rrfsr q snrtteqfrqq: II ^ II f?qt qmrftr q%# Pr%r 20 
t l q 3 Rf*r%?qft: II 1 ll arqr?qr: Rra-gtr itrq | qqqqr* 

?ntfnt n qt ^frmqrwRrf^r II * 11 fnqrRwrmqr qr|qRi<-«qt qrftq l 
q it qtf: grrsqqq IK II ft q$ qkr°r irpHrfqqqr: srsrr -- 1 arqr'qgf^ftq^’ qrrq- 
^tqfqqi%fTr: II II qqmSr qqf*q q?qft q qfftft; l .q r^rrq 
<I?qft II » II qft u n*i^w : q it q#.- qqrqq: 1 qfr q qT^qftqft 

II II prrfaqrtqq^qrq q=% ft^qrq: ^ I qpr q?f$ftfrr q: $qq ll «. li 

qqnT: gq^qrqqRft - : I qq'ittf fqi ftq q*qr I Vq%gqr IK 0 II #mqr- 
qqqqrRr q^ qRrqtqtr I $q%qr= l%q gtr qqq khtt Rf : II \\ || amnr qrwq: 
qpfr qqnq tfq qrsnflq I qtf tgq^qq : qW qqnrrqHiftq: II \q II qmt qf qqr q§r 
sffqqiqt qqrftq I ■$& ft q Rqr q?r 5^33^ ? \\\\ II qr qrq fffw +ittfKPtN 30 
qqrqq= I qqrffq it qqqf *pfiqRs-qt git ll \v n qqr qiq: ftqqr^qrq $r ** q»f qqr 
qqr: I , vitg^r*qftq^’itqtr3qq59% II K II qqir^qq'kiftqi qftgqtrl-jft I qrgtf 
^qfrqpt q ^rr^5 apgi ll\v ll frarqqfrr q?frqr ftqfTqPrfrr q: ^rq 1 qfiV qi 4 

arqqgfrT qm^q. ll \« it >sw?qtqq'qtf qitsqfqumqfq. I qpft qqr ?gqiq: qrNr- 
y q w qii 'Hlq ll \c II qftwiqtq qfaqr qrqqt gft I q?qr ftgqrr qr $q qqft gqtf- 
tq q UK II q qrft*qfq q*qra qftsqit at* it Itfft %q 3tr ’ftq qqfqr ^qfltfir qqr- 
q. IK ° II qy rq q ^ q gtq q*qt % ^tqfrgqr 1 qfcntq q r* 3 rq ftiqrr gqfpqftll K II 
qqqqft srcrqft qftrsftft q.- gqq I q*qrfr*r * qr gqq**i4.qiq qrRfft II vHI qtfnr- 
q?fr qrft qf= P r qR rq!1 % l ^qi^qR t qpq R(tq qrq^®t II II fwitqroqi^ 
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marriage. He then gives instances in which niyoga had formerly taken 
place, and advises her to raise issue to perpetuate the line, as he was 
incapable of doing so himself in consequence of some curse which had 
been pronounced upon him. There is no evidence in this passage as 
to the precise time when, and the country where, the practice of such pro- 
miscuous intercourse prevailed. But the story points to times anterior 
to the compilation of the Vedas. For even in the earliest Veda, mar- 
riage appeal’s to have become a well-established institution. 

It is true that the term pati occurs in the passage given in the note ; 

10 but the accounts which follow show that it is not used in the sense of 
a husband but of a protector. This is so from the context, and tho 
interpretation is further supported by the mode in which the term 
pati is elsewhere used in that same portion of the Maliribharata whence 
the extract is made. Various instances might be referred to. The most 
noted is <hat of the dialogue between Dirghatamas and his wife (see 
Mahdblfarata Adiparva y Adhydya 104, vv. 30 — 35, leaf 133, pp. 1, 2). 
That tho marriage relations, if there were any, were so looso as to 
amount to nothing, may also be shown from tho intercourse between 
Brihaspati, the religious preceptor of Indra, and the mother of 

20 Dirghatamas and their attendant circumstances. Theso disclose a 
condition of society quite unlike ours, and more like that of the present 
community of Malabar. 


gr^rf I 3TrT ^rTTf^f nfri^T ^rr’rrPr natter 1 1| n w 

(s^ct I Mflf TFsr f^nrr H?fr qf<fr?r ll || | 

f^Ttfrr II ^ II vAA* srr°i qltwt I *raf w *r*- 

gpr qr ^ II II qrprfafrr ft?* I fir^TTrT: 

\\ II W’ I <ror r^rr^f^Pnr: spt 

II ^ 1 1 srcrr^rs n w a cr : l^^rnT^^r^f^h^uTsi^qrr^lUo I 

I rfrrt i f nfrf^ ||^\|| t^FTPPT | 

,30 **3^ ^ ^ qrrgrsnpj l wegtr * II ^ ll 

I q-^rt rpr srra-tff W\\ ll AAA A zAfeA 

I fRT | u v 1 1 fi I 

3 II II A AVt c^lpr \ qr frerr3r m 

^ n 1 ^q^qfrT II ^ II <TPT rfPT CrfsT ^sqfrT | cT^T c(W f^^T^TPr 

|| TllU^II 

|| n || || r? II vtf % 

^ T*AW$ II II W$°T *[ % Aipqfa gpfspr | 

ii n II qrrffon* *r Afrqft a | wfr *nflr 
40 ^ rm TO II II TOY** ^fTcq- Pr^TcTf I 

H II fspqm ll *rr wAm ^ toirt I 

^f^PT^T II** llfffr ^ rit^ m n » amt- 

|| || ^ 
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Dr, J, Muir translates six out of the forty-four verses given above in 
the note (see his Sanskrit Texts, vol. II. pp. 333 — 334, 1st Ed., as an 
indication of the morals of the people). Mr. Mayno (Hindu Law and 
Usage, p. 54) thinks the passages quoted by Dr. Muir prove looseness 
of manners rather than polyandry. To me the wholo chapter shows 
that the Northern Kurus were then what the Nairs in Malabar are now ; 
so that a man did not know his own father. Panda tells his wife the 
story related in the above chapter, and seemingly suggests, by way of 
comparison, that the niyoga connection he is advising her to submit to, 
is not so bad as what was once current : and that she ought therefore 10 
to listen to him. 1 

I am aware that the connection of Surya (tho daughter of the sun) 
with the twin-gods (Asvins) is advanced as an argument for the 
existence of polyandry in the Yedic age. It is not certain which 
Sdrya it was; for another Sdryd (also mentioned in connection with the 
Asvins) is definitively spoken of as given in marriage to £5oma, as 
shown in tho Aitareya Brdhmana. Tho original Rig-voda verses 
which I havo examined, are often doubtful, and sometimes figura- 
tive. At any rate, seeing that when the Vedas wore compiled, tho 
marriage-rite as it now exists, as shown further on, was fully estab- 20 
lished, any such stray verses may be tho remains of old traditions of 
loose connections, or, as is more probable, they are used in a figura- 
tive sense. - 

I am sorry I cannot understand another example quoted by Mr. 
Mayne from Wheeler's History of India (vol II., p. 502) on the ques- 
tion of polyandry. Mr. Wheeler himself at p. 502 refers to p. 241 of 
the same volume ; but on going over the original of the passage sup- 
posed to bo translated from tho Ramdyana, (Araliya Kanda , Adliyayas 
2 — 4, leaves 2 — 6) there is no such expression as “Give up your joint 
wife," (p. 242) as the historian makes use of in his work to support his 30 
theory of polyandry. I have also read over the whole story of Viradha 
to which Mr. Wheeler refers, in the Adhyatma Rdmdyana (Aranya 
Kanda , ch. i., vv. 17 — 46 ; leaves 2 — 3), but that too does not contain 
such a passage. The notice of the verses about Sdrya and the Asvins 
I have already mentioned above ; and that at the best is very doubtful, 
if not positively well explained. I think such facts as influence the 
history and laws of a people in important matters ought to be more 
correctly ascertained by those who, like Mr. Wheeler, seem to have* 

1 See Adtiyaya V. pp. 78 — 87, Yidhava-vivahakhapdana, by Balkrishna L. Sliastri 
BApat, Bombay, 1865. 40 

9 See Mayne’s Hindu Law and Usage p. 52, and Muir’s Sanskrit Texts, vol. V., pp. 

234 — 243, where the subject is discussed in all its bearings. Aitareya BrAhmara 
PanchikA IY. t Khandas 7 — 9, Dr.Haug’s Translation, vol. II., pp. 269 to 274, where 
Soma’s marriage with SuryA is described. 
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no access to the original. So much for polyandry and promiscuous 
intercourse in that age. 

As I said above, since we have had the Vedas in their present form 
we have the institution of marriage settled, as we find it now. Whether 
it was polygamy or monogamy, which first prevailed, may be difficult 
to ascertain. But from texts given below, 1 monogamy would appear 
to have been at one time the rule, to which polygamy was the exception. 

Dr. John Muir supports the monogamic theory by citing Vedic texts, 2 
showing that the word ‘ husband' is there connected with the words 
10 patni or j&yd (wife) in the singular. But this is not in my view a secure 
basis on which to ground such a proposition ; for in the texts which he him- 
self quotes further on in the same volume (see pp. 457, 458), the same 
words occur in the plural — namely, patnyah (wives), and sa-patnyah 
(co-wives). Ontho other hand, the word dampati , being always dual in 
number, denotes, as I said before, the existence of monogamy. 5 And 
although* polygamy is now legal by usage, still if a person has to invite a 
dampati (husband and wife) for a religious purpose, ho will invite only 
a man who has married ono wife and who is living. In many parts of the 
country, a man marrying a second or a third wife will not be ordinarily 
20 invited with his subsequent wives to join particular ceremonies ; thus he 
will not be allowed to hold the antalipata (the cloth suspended between 
the bride and bridegroom at the time of marriage) ; nor will his second 
wife— whose marriage is regularly the first marriage, (and is held to 
be quite right and proper,) be allowed to participate in various 
customary auspicious ceremonies, although she will be otherwise 
treated as a suvasini, or a married woman whose husband is living. 
The punarbhu (or the remarried female) is unknown to strict Hindu 
law, — but custom, as I shall show hereafter, has admitted her into the 
community amongst various lower classes, and tlio Indian Legislature 


30 1 Rig-veda II., 39, 2, X. 9, 5; 68, 2 ; 95, 12. 

smknrkr w *r*ir II W t* 

■rjrt wrspfar 3% II (*f. \) 

ft srPrrir #fr II * 

srfjftfrr M scnfh || (4. v w. \) 

• *r tfofr II (*..v q:- ▼. \) 

ftrrd: ^Trf 1 1 ,• 

ft ^rr^^r: II 

8 See his Sanskrit texts, vol. V., p. 4 57. 

40 • See the above IJig-veda Texts (note 1) \ Amara-Kosa, Book II. varga 6, v. 38, 

p. 149, Bom. Ed. 
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has legalized a second marriage by a widow throughout all classes 
and castes. 

While the occurrence of the word dampati throughout the Vedas 
clearly supports monogamy, other texts support the sacrcdness of the 
marriage tie. Thus the pair is compared to the Asvins (the twin-medi- 
cal deities) in the Vedas. 1 The word Asvinaa is always in the dual, and 
the two are known as inseparable. Such passages would suggest that 
marriage was even then looked upon as an indissoluble transaction, 
which, when completed by Saptapadt and the Vivdha homa, it continues 
to be to this day, except where usage has laid down a mode of divorce, 19 
held binding by the castes to which the parties belong. Where there 
is no Saptapadt and no Vivdha homa , it is not correct to call the 
marriage as one celebrated according to the text law at all. It must 
be regulated by caste customs alone. 

Although the existence of moro than one wife is recognised by 
the Vedas, 2 it seems that such a custom was looked upon Vitli dis- 
favor; for thcro is no one word signifying a husband with many wives, 
corresponding with dampq,ti (a man and his wife) which occurs so 
frequently. 

A few* more Vedic facts are useful, and may be here noted. Thus is 20 
the admission in the Aitareya Brahmana , that a man may have more 
than one wife ; but one wife cannot have more than one husband at one 
time. 3 The word is Sahapatayah (rival husbands). Along with this, 
howover, appears the unequivocal position of the wife as a SaJehd 
(friend). 4 This appears to have been preserved at the time of the 
Mah&bharata ( Vanaparva Adliyaya 313, v. 64,1. 307 p. 2). Again, it 
is generally taken for granted that when a man becomes a widowei’, he 
must marry again, as he cannot sacrifice in a single state. This is not 
correct. Even now there is a vidhura vidhdna (ceremonial for a 

1 Uig-veda II. 39, 2 — (Max Muller's edition vol. II. p. 609). 30 

9 Prof. Max Muller’s Edition of the Rig-veda X., 33, 2 (vol. V. p. 616) ; X., 43, 1 
(vol. V. p. 592); VII., 26, 3 (vol. IV. p. 21) ; White Yajurveda Satapatha Brahmana 
IX, 1,4,6. 

* Aitareya Brahmana III. 2, 23. HfTtTtT:.” 

3IT. \ *T. W (Dr. Ihaug’s Aitareya Bialimana, vol. I. p. 6H, and vol. II. p. 197). 

* Aitareya Brah. VII. 3, 13 : — 

“ rt c *r*T: r fart fawn ; u<srr r fwi * jltrrr 

u*: m3 qrf^rfaf fr W; cr^rf ^3 ^3 9 

frsairar aircr 

(Haug’s Aitareya Brahmana, vol. I., pp. 178, 1/9, 4nd vol. II., pp. 461, 462.) 40 

See Asvalayana Gyibya Sutra, 1, 7, 19, of which the Mantra used in walking over 
the seventh step ( I ) f° rras a P art *• P a ge 33 Calcutta ed. In like 

manner Apastamba speaks of the wife’s Sahatvam (companionship) by placing 
her along with the husband, which seems to preclude the idea of a subordinate 
position: (2, 6, 14, 16, to 18) vol. 1. p. 73, and Commentary, vol. II. p. 84. 
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widower). In this respect also the Aitareya Brahman a is specific. 1 I 
will have to refer to this hereafter. 

As regards marriage customs much cannot be directly gathered from 
the Vedas. But the following summary would represent the practices 
as therein recorded so far as they can be made out. 

It would appear from the Vedas that in that age females were some- 
times allowed to choose their husbands 5 ; that the question of preference 
among competing suitors was at times determined by the winning of a 
certain stake; 3 that on marriage tho bride went over to the house of 
10 the bridegroom ; 4 that certain clothes worn by tho bride had to be given 
away ; 5 that'presents of money had to bo made on the occasion of the 
giving away of her clothes as mentioned above ; G that grasping of the 
hand was one of the rites connected with the marriage ceremony 7 ; that 
Agni (fire) was requested to give long lifo and success to the bride- 
groom along with the bride; 0 that Indra and Prajapati were invoked 
to bestow** unswerving affection, progeny, and good character on the 
bride 9 ; tmd that a joint prayer by the couple was offered to the 
Visvedevas for the mutual enlightenment and devotion of their hearts 1 0 ; 
and that all these things were done before a sacrificial fire kindled for 
20 the occasion. It would thus appear that the rite was a simple one, and 
free from tho symbolism which now prevails. 

As the early Aryas, like their descendants, have always provided 
texts for the minutest details as far as they went, it may be inferred 
from the texts above given that the Vedic marriage ritual was very 
simple, and did not include anything beyond what we find laid down. 
If we had had any other Vedic Prayogas (rituals) prior to the Sdtras, 
they are not now accessible, and may be treated as non-existent for all 
practical purposes. 

. . — - L 

1 Aitareya Brahtuana. VII. 2, 10:—“ q^-I^TT 3f?TfiT 

30 ipiT ffrfr ? 5m=tfhrr?r|PrHrrfi:f|^i ^ 45 ^ 4 ^^ 

wrfiifN 1 '-rsr q-sniT’r: "-tst 

PPJ* ; I” tf. *TT. ®T. ^ «sf. \° 

Haug’s xVitareya Brahinana, vol. I. pp. 176-7 ; vol. II. pp. 45(5-7. 

8 Rig-veda Samhitd X. 27, II and 12 (vol. VI. p. 509. Prof. Max Muller’s edition). 

B Rig-veda Samhitd I. 116, 17 (Prof. Max Muller’s edition, vol. I. p. 931). 

4 Rig-veda Samhitd X. 85, 26 (Prof. Max Muller’s edition, vol. VI. p. 198.) 

8 Rig-veda Samhitd X. 85, 29 and 30 and 34, (vol. VI. pp. 199, 200 and 201). 

, Instead of this, the followers of the Black Yajurveda perform according to the Satya- 
40 sliadha Sutra what is known as the Chciturthika Karmav, * 

8 Rig-veda Samhitd X. 85, 29 (vol. VI. p. 199). t 

1 Rig-veda Samhitd X. 85, 36 (vol. VI. p. 202). Taitfcirlya Satyasliddha Grihya 
Sutra ch. i. 

8 Rig-veda Samhitd X. 85, 38 and 39 (vol. VI. p. 203). 

9 Rig-veda Samhitd X. 85, 43 and 45 (vol. VI. p. 205). Satyashadha Stitra ch. i. 

10 - 3jtig-veda Samhitd X. 185, 47 (vol. VI, p. 206), 
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This much may be at once stated, that neither the Rig-veda hymns, 
nor the Mantra portion of the other Vedas, furnish materials for the 
complete marriage ceremonial as it now exists, and to which I have 
now to invite attention. Various changes upon the Vedic texts 
have been gradually introduced by custom. These in their first stage 
of innovation are evidenced by the Grihya Sutras of the different Sdkhds 
(branches) . These Sritras again show that the marriage customs, even 
in those early days, had undergone a considerable change, and also that 
they contemplated further modifications according to the usages of castes 
and countries. I shall therefore now begin with the Sutra ceremonial 10 
for celebrating marriages, adding the present rites thereto. The Sutra 
is the first stage next after the Mantra period ; and it is the basis of 
the present ceremonies. 

* The Aryas profess to bo guided by their own respective Sutras ; 
but they go on adding almost unconsciously on every conceivable occa- 
sion. So that the so-called present Sutra ceremonial is a mixture ; and 
as such it will here be given. According to this, the marriage ceremony 
now performed among the twice-born classes, consists of 27 principal 
observances. 1 Of these four are founded on the Grihya, twelve on the 
Grihya Parisishta, and tho rest derive their authority from custom 20 
alone. 

Tho list above given will show to even a casual observer that a con- 
siderable advance in minute details has been made upon tho Vedic rite* 

I have intentionally left out minor observances. The purely Sritra 
rites are very few. To these aro added the Parisishta rites, and these 

1 They are as follows : — (1) Vdgddna (betrothal); (2) M andapakarana (the erection 
of the pavilion) ; (3) Punydhavdchana (a declaration of the ajispiciousness of the day) ; 

(4) The procession of the bridegroom to the house of the bride; (5) Madhuparka 
(offering welcome to the bridegroom) ; (6) Vishtaraddna (the offering a seat) ; (7) 
Gauriliarapujd (worship of $iva and his consort) ; (8) Jalamddhi (the consecration of 30 
water for giving the bride) ; (9) Kanyaddna (the gift of the bride) ; (10) Akshatdropana 
(the throwing of rice) ; (11) Kankanabandhana (the tying of the bracelet) ; (12) 

Ar dr akshatdropana (the laying of wet rice) ; (13) Tilaka Karana and Maldbandhana 
(the marking of a spot on the heads and the tying of necklaces of the bride and the 
bridegroom) ; (14) Ashta putriddna (the gift of the clothes of the bride) ; (15) Mangala 
Sutra bandhana (the tying of the auspicious thread round the neck of the bride); (16) 
Ganapati pujana (the worship of Ganapati) ; (17) Uttariya pranta bandhana (the tying 
of the ends of the garments worn by the pair) ; (18) Akshatd ropana (the throwing of 
rice on the heads of the pair by the people assembled) ; (19) feachyadi pujana (the wor- M 
ship of Lakshmi, Parvfcti, and Sachi); (20) Vayanaddna (the gift of auspicious things) ; 40 
(21) Vivdha joma (the marital sacrifice) ; (22) Saptapadt kramana (the walking of 
seven steps) ; (23) Gnka prave&amya homa (the sacrifice on entering the bride- 
groom’s house) ; (24) Airimdma (the gift of a bamboo framework with lamps burning); 

(25) the making over of the bride to the parents of the bridegroom ; (26) Devako 
tthdpana and mandapodvdsana (dismissing the Devatas that were invoked at the begin- 
ning of the ceremony ; and the pulling down of the pavilion) ; and (27) Gyika prave&a 
(entry of the bride into the bridegroom’s house). 

V * - 
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latter are accounted equal to the first, and are held to belong to the Sfitra 
class. The remainder are customary, and these are again supplemented 
by many more, which I have not detailed here. Astrology, which came 
to the front in later times, now forms an integral part of the authorities 
governing marriages. The astrological provisions aro set aside by a large 
number without practical inconvenience and with perfect impunity. A 
few, however, will seek their aid; and in such a case the auspicious and 
inauspicious signs and ceremonies play a very important part. These 
affect chiefly in reference to the stars ruling at the birth of the parties; 
10 to the changes of planets; to the comparison of the twelve signs of the 
zodiac; to the parties* names ; to the seasons of marriages; to prepara- 
tory sacrifices, &c. &c. As a specimen of good and bad signs, and their 
attendant ceremonies, I give one example. If the bride, while on her 
way to her new home, cries, it is a bad omen ; but the ritual provides a 
ready cure. A symbolical mantra is recited, and the evil is allayed. 
This is g, fair Sample of the symbolism which now rules some branches of 
the Hindu ceremonial, even independently of astrological considerations. 

The above, as I have said before, is the ceremonial laid down for 
the higher classes. It is based on Asvaluyana Grihya Sutra, and 
20 Ndrdyanabhatta has summarized it with all subsequent modifications 
in his work called Prayogaratna, which is a current work, and is the 
groundwork of my summary. But even here there is a very wide 
interval between theory and practice. There are places whore hardly a 
qualified Brdhmana priest is obtainable, and parties have to improvise 
a ceremonial for themselves. This is done by distributing pan-supdri , 
worshipping the household deities and the ceremonial pothi (book) con- 
taining the ritual. In the nature of things it cannot bo otherwise ; 
for although Nardyanabhatta wrote for all the three higher classes, 
all of them are not now to bo met with in the state predicated 
30 of them by Manu and others. I would not now enter into the vexed 
question of classes. But even taking the Brdhmanas as representing 
the three higher classes, statistics and daily experience show that 
thousands of Brdhmands are only so in name. 1 To them the 
Vedas are a sealed lotter. In such a case, whatever the theoreti- 
cal ritual may be, its performance depends on the state of the 
people, and on their local and class usages. Indeed, this seems 
to have been present before the minds of the different treatise -writers 
themselves; for they distinctly base all the marriage ceremonial on 
custom. Thus in the Prayogaratna itself, Ndrayanabhattfi states the 
•40 fact as follows, giving the Grihya Sdtra as his authority 


■ Mah&bh&rata Vanaparva, A. 179, vv. 19—36, leaves 178, 179p. 1 ; Hunter’s OrUsa, 
rol: I. p 238 ; the *ame, mutatit mutandis, is true of nearly ail other prov inces. 
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The Dharmasindhu (parichchheda iii., 1st half, 1. 50 p. 2 lines 2 — 4) 
conies to the same conclusion. Thus, while discussing the question 
whether in the matter of marriage, the limits of saphida relationship 
laid down by Ydjnavalkya in ch. i. v. 53 (see above Part II. p. 168 
11. 2 and 3) may not sometimes be further circumscribed, the author 
speaks as follows: — 10 

“ GrcwRr cTTf^fl | rqrcrd *rrarr ftm®: I 

Translation : — For, in respect of marriage, those texts alone are to 
be followed, which are not opposed to the usages of one's 'family or 
country in accordance with the following among other texts: — 'The 
usages of the country should be followed in marriages' (see Asva- 
ldyana Grihya Sutra I., 7, 1, p. 25), and c that path of the virtuous should 
be followed by which one's father and forefathers have gone. No sin 
will arise out of such following.' [A text of Vyasa.] 20 

The Samskdrakaustubha has likewise admitted the supremacy of cus- 
tom on this subject ; for after giving the ritual as deduced from texts, the 
author says (see 1. 221 p. 1 line 8) : — nttfFJrq- 

w?fr Translation : ' Although it is so, 

I now write the ritual adopted by custom for the gratification of those who 
wish adherence to the custom in defiance of all treatises [on the sub- 
ject].' It is true this passage shows the author, not to be favourably 
inclined to the advocacy of custom as against express texts. But I take 
this circumstance as strongly proving the general prevalence of the 80 
customary law against express texts, for it is not at all likely that the 
author with his disliko for the ritual he lays down, would have cared 
to do so, and thereby to give it some sanction, if the followers of such a 
ritual had been in a small minority. The truth probably was, that the 
author was aware that the ritual already laid down by him according to his 
notion of the veneration for texts was not likely to be accepted by the lay 
public. Indeed, such is now actually the case. For the old ceremonial 
has, in a great measure, been superseded by the new customary one. - 
From what Kamaldkara says before prescribing the Pn ny& hav&chana 
ritual for tjudras, (viz., ^rlt srh it ap- 

pears that he had also consulted the practices of the Sddras before writing 40 
his work, and wrote according to what he had observed (see his Sddra 
Kamaldkara 1, 19, p. 1, line 1). But his work itself is now almost out of 
use. . Each caste has its own ceremonial ; and now while in some &6dr& 
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castes the tendency is more and more to imitate the twice-born classes, 
in others it is to give up as much of the old ceremonial as possible. 

The above authorities are, it seems to me, decisive. And they are 
consistent with what also appears clearly from the purely ancient 
writers themselves, namely, that the marriages of the Aryas were 
always regulated by caste, family, country, and village customs. 

It is curious to read some of the accounts in the English books. 
These were probably composed either from second-hand information 
or from obsolete prayoga (ritual) writers of particular districts. Some 
10 portions of the ceremonial may agreo with those now in practice, but 
that is simply a matter of accident. A ceremonial which lasts for days 
together according to the text-writers now takes place, as I know 
from instances within my own experience, in two or three hours. The 
only matters that occupy a prominent place at present are the presents, 
the processions, and display generally, when tho parties can afford. The 
simplicity of tho Sutras has gone away with their makers, tho R is his. 
There are cases where tho new prayoga (ceremonial) is followed. But 
even there, except in very essential matter^, it is considerably modified 
by local usage.’ This may bo said of the highest class of Brahmanas. 

20 In other classes such a thing as a 'prayoga does not exist. A string 
of Purdnic verses are repeated at intervals by a priest if one bo pre- 
sent, and tho ceremonial is conducted by the elders of the parties, 
particularly women, according to their own usages. Such things as 
Yishnu-Sahasrandma (the one thousand names of Vishnu), and llama- 
rakshd (prayer to B&tna) are often repeated. These have nothing to 
do with the ritual. But the parties, really speaking, do not stand in 
need of it. If the Josi can say when the turmeric is to be applied, 
or the cocoanuts and beetle-nuts to be presented to the local deities, 
or the flower garland to be thrown, or tho thread to be wound round 
30 tho pair, he servos for all practical purposes. If he is up in this 
mechanism, he fashions the marriago. But if he be wanting in this, no 
amount of Mantras (Vodic or Pur&nic) will do him any good. 

In the Berars, one Josi (astrologer) often acts as the director of 
marriage ceremonies for a whole village. He sits on a terrace with his 
Ghatibd 1 vessel set agoing for a particular propitious hour, which he 
notifies previously to the whole village. All the marriage parties are 
c supposed to be ready for the appointed time, and this is announced from 
the central station taken up by the astrologer, by the* clapping of hands 
or by other appointed signals to the community. Beyond this procedure 
40 of the priest, who, I understand, often says a Mangalashtaka 2 or two on 

1 A copper vessel with a small hole at the bottom through which the water enters. 
This is placed in a pot of water, and the vessel is so made that it fills once in a Ghatika 
or £4 minutes. 

* A vessel blessing the married pair. Many of these are recited at ordinary marriages. 



CUSTOMARY LAW.] 


405 


• • 

the same spot, no strictly religious ceremony is performed according 
to the books. But tho marriages are otherwise duly solemnized 
by the people according to their customs and usages, and will, I have 
no doubt, continue to be so hereafter in the same manner. 

Amongst a large class of Kunabis called the Leva and Kadva Kuna - 
bis of Gujarath, 1 the marriage season occurs at an interval of twelve 
years ; and female children even in the cradle must be married then, or 
remain single for another period of twelve years, which latter circum- 
stance is considered derogatory to family dignity. This season itself 
extends over one day, or at the most a few days, and these days are be- 10 
lieved to bo dictated by the Mataji or the tutelary goddess of the class. 
This is done by sticking some rice, wheat, or flowers, after steeping them 
in water, at the foot of the shrine, and asking the image to allow one 
on the right or tho left to fall. As some grains or flowers must fall, the 
number of allowable days are said to bo thereby indicated. The result 
of such customs often is what may be imagined. My purpose hero is 
not to describe the social and moral consequences of these proceedings ; 
but to show that marriages, Celebrated in a mode so utterly opposed to all 
received works of authority, are still common and accepted as binding 
on the community. For they are sanctioned by custom, and are per- 20 
fectly legal. 

I must add here what 1 should ordinarily have reserved for another 
place ; for the picture will be otherwise incomplete. As a matter of 
course, many cases of widowhood occur in such a community, and although 
remarriage is an accepted customary institution amongst the Sddras, the 
caste usage of these tribes is so peculiar, that a girl so circumstanced 
must repair, as it wero, by stoalbh to the house of her future husband, 
and be married by nature without any ceremonial whatsoever. Similar 
instances occur in other parts of India : the DhoJccl and Dang marriages 
of Kuch-Behar 2 are nearly like the present. Such is the customary law 30 
of this large, important, and influential community in Gujarath. 5 

1 The Bombay Gazetteer, by J. M. Campbell, C.S., vol. IV. p. .‘36, (1879) gives 
their numbers at 123,697. My friend Rao Bahadur Bechardas Ambdidas, C.S.I., 
belongs to this caste, and he has given me this account in person. The worthy Sett, 
who has done so much for the Ahraadabad community, wishes to try his best to reform 
these customs, but hitherto his efforts have failed. The only example I can find in this 
volume of a marriage resisted by the caste is noted at page 107 ; and it is a marriage 
with a widow. See also Bombay Government Selections, No. CXLVII., New Series, 
1875, chiefly pp. 13 ^ 40 . 

* Hunter*! Statistical Account of Bengal, vol. X. p. 377. 40 

8 ‘‘The most respectable part of the population [of Broach],” says Mr. Campbell, 

“ and the principal cultivators of the highly tilled and fertile district of Broach are the 
Kunabis.” They used formerly to seek alliances in Kaira, but owing to heavy 
expenses, they have now resolved “ to intermarry among themselves.** (Bombay 
Gazetteer vol. II. 1877, p. 373.) See a similar custom in the Panch Mahals, and the 
origin of it (Bombay Gazetteer, vol. III., p. 225). 
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I draw particular attention to this example. For it must be noted that 
this caste is one of the richest in GujarAth. It consists of landlords, 
hereditary district and village officers, bankers, merchants, farmers, and 
artisans. One of its members, Edo Bahadur Bechardas Ambaidass, 
C.S.I., who was lately one of my worthy colleagues when I was in the 
Council of His Excellency the Governor of Bombay for making laws— 
is a gentleman noted for his philanthropic deeds. He has done his best to 
bring about a reform, and the Government themselves have acknow- 
ledged his sorvicos. But so deep-seated is the power of custom, that it 
10 has defied all the Rishis and Vedas, and will do so, until the moral and 
religious growth of that class of the community begins from within. I 
cite this instance to show that it is not to insignificance in rank or 
wealth, that the existence of these customs is duo ; but that they arise 
independently, and follow their own laws. 

With a view to bringing within a short compass some of the curious 
marriage customs in different parts of India, I have thrown them into a 
short summary at tho end of this Section. Where there is no published 
authority, I have indicated my source of information. Where such is 
not given, the statements rest on my own enquiries. The summary 
20 gives a variety of cases ; but it can be lengthened by further enquiry and 
researches. The customary ceremonial is as diversified as the coun- 
tries and peoples in India. In outlying districts like Sindh and such 
other places, there is often not even the semblance of a priest. Amongst 
other tribes the priest serves a barely secular purpose. In others — 
notably amongst a sect of Kolis along the coast — it was customary at 
one time to strip the priest naked, so as to excite laughter ; and a 
marriage was not reckoned quite auspicious if the victim of popular 
ridicule eluded the grasp. Again, where as amongst the Mdnbhdus, 
the mere tying together of the wallets of tho man and woman constitute 
30 marriage, tho element of text laws entering into the transaction is nil : 
custom rules everything. 

I now pass on to tho supersession of the traditionary old law in 
specific instances. According to the Smriti law, a man may marry as 
many wives at any one time as he pleases. 1 Usage still sanctions 
such connections. Manu contemplates polygamy as an exception.® 
Usage however has converted this exception into an ordinary practice, 
which however has not entered into some castes. Thus in the Vadana- 
% gara Ndgar caste, I understand a man cannot marry a second wife if his 
first be living. If he does, social excommunication follows, and so far 
40 as his caste is concerned, he is civilly dead. # 

1 Aitareya Br&hmana, III., 23, Haag’s Translation, vol. II., p. 197. Tarttirfya 
Krishna Yajuh SanhitA, 6th KAnda, 6th Adhyaya, 4th Anuv&ka,zft'3hfcH*4p It r^T 

• Manu, ch. ix. vr. 77—83. 
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By another caste usage it appears that in the case of a husband taking 
to himself another wife, his first wife can obtain a divorce from 
him, which, according to the text-writers, can never be done. I 
give below the report of a very curious case in the Gandharva caste in 
Gujarath on this question from 2 Borrodaile's Reports pp. 524-528. 1 


1 No. 100. 
Muhashunkur Khooshnl 


Appellant, 


versus 

His wife Mt. Oottum, and others Respondent . 

The action was laid on the 15th June 1822 in the Ahtnadabad 10 
Court by Respondent Oottum, daughter of Girdhar, and her 
guardians being her mother Narbhee and Dirkasanka her father’s 
brother , suing her husband, Appellant, in damages Rs. 800, to 
obtain divorce from him. It was stated in the plaint that after the 
marriage had been celebrated, Appellant contracted Natra (1) about 
seven months ago with another woman, and brought Jier into his 
house. He complained on the criminal side against Respondent 
for not entering his house, and on the trial Respondent w*as ordered 
to cohabit with Appellant. It was to obtain relief from this order, that she now suedj 
praying the Court either to grant a divorce if Appellant persisted in adhering to his 20 
second marriage, or to oblige him to repudiate the second wife, since it was a positive 
rule in their caste (the Gundhurou or musicians and singers) that no man should 
marry a second wife during the life of his first unless she were barren, or blind, or 
had other material defect, and that he must repudiate one or the other, since bigamy 
was not permitted in their caste. Respondent said that Appellant was also under 
excommunication by the caste for this offence, but if he chose to take home her, his 
lawful wife, and to repudiate the other, and could get re-admitted to caste, she would 
enter his house, but not otherwise. 

Appellant did not deny the fact of having married a second wife, but pleaded that 
the investigation on the criminal side was decided on the Vyavustha of the Shasfcree, oO 
and was a bar to the present action. The order passed on that occasion was that he 
should allow Respondent, his lawful wife, to reside in his house, and keep the second 
wife in a separate lodging. He was ready to obey this injunction, but pleaded that he 
could not be obliged to repudiate the second w ife, as Natra was permitted in their caste. 

Respondent replied that the custom of country and of caste was paramount at all 
times to the Shastra, and the Court would find that the custom was in her favour. 

Appellnnt rejoined that he could produce examples of second marriages in this caste, 
and that Respondent’s only claim lay against him for maintenance in case he neglected 
to give it. His claim against the csiste was foreign to the subject at issue, and ought 
not to have been introduced by Respondent in her pleadings. 40 

The Court asked the Hindu Law Officers, if any person should without good and suf- 
ficient cause take a second wife for his own pleasure, whether he could keep both the 
first and second wdfe in his house or not. 


Ahmadabad 

Udalut. 

Dr. Greenhall, 
Register. 

Gundhuhrou 

caste. 

Claim by a wife 
for a divorce from 
her husband or 
repudiation of 
his second wife. 
Divorce granted. 


The Shastrees said : In the First Book of the Yajnavalkva Smpitee (the Mit&kshar£) # 
f- in the first line of the«second page of the 9th leaf, on the reasons for a man’s second 
marriage, are^these w’ords : “ When a wife is either drunken, long diseased, mischiev- 
ous, barren, expensive, abusive or bears only daughters, let her be superseded by another; 
also if she be inimical to her husband, (the commentary declares the word “ drunken” 
to apply “ even to the wife of a Shoodr, for the half of his body, whose wife drinks, 
becomes impure, wherefore to all alike it is forbidden”; the phrase “let her be 50 
superseded by another” to signify the taking of another wife.) Eight reasons for 
marrying a second wife are laid down, but where not even one of these reasons exists, 
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I quote the entire report, as it throws considerable light on caste 
privileges. 

the taking of a second wife, by the laws of the Shastra, is not proper. Again, should it 
be done, it appears from the Shastra, in the same line, that even then the first wife must 
be maintained, for on failure of that, to him will be a great sin. So that even if he 
take a second wife , the wife who first received his hand must be made glad continually 
with presents, honor and proper acts, &c. and be taken care of; should he fail to do it, 
a great sin is denounced against him the husband and against the prince. (2) In the 
present case this person having one wife alive, and without any of the eight above- 
10 mentioned reasons existing for a second wife having taken another wife, has acted 
improperly, but since he has made a second marriage, let him constantly please his 
first wife in the manner laid down in the Shastra. 

Respondent urged that the Shastra did not apply to their caste, who would all declare 
the rules to be against having two wives. 

The Court determined to summon the whole caste, of which there were only twenty- 
four more members. Three of these were under expulsion ; the fourth was not in a fit 
state to appear in Court. Of the remaining twenty, nineteen declared on oath, that 
if there w$re cause, a man might keep tw o wives, but not so if no reason existed for 
doing it. If both the wives agreed, lie might keep them both, if not, the husband 
20 must grant a divorce (Farigh khat) to the dissentient one. Natra was practised in 
their caste. 

The twentieth and last deposed that the custom of the caste permitted a man to 
have two wives ; if either of them did not agree to live with the other, still the husband 
might keep them both, unless he chose of his own accord to let one separate, but 
he might not grant her a divorce (Farigh khat). Appellant was the son of this 
witness’s maternal first cousin. 

The Court, on the general expression of the caste, decided that Respondent w'as en- 
titled to a divorce unless Appellant should comply with the terms required by the caste, 
and he, being called on by the Court to state what steps he w r ould pursue, replied that 
30 he would not grant a divorce to either. 

The Court therefore declared a divorce between the parties husband and wife, and 
gave Respondent full power to toct in every respect the same as if no contract had 


40 


been made with the Appellant, who was to pay costs of suit. 

When the suit came on for hearing Appeal, it appeared that Appellant was now willing 


Decree 5th 
September 1822 
Sudur Udalut, 
pitting Judge J. 
Romer, Chief 

Judge. 


to put away his second wife, but as the caste had taken up the mat- 
ter, and expelled the Appellant for his conduct in the business, it 
became necessary to allow him time to satisfy the caste, by proceed- 
ing to the formal repudiation of his second wife, and recovery of 
his privileges of caste. For it was understood that this his first 
wife. Respondent, in that case would w aive any right to a divorce 


under the decree, and would consent to the re-establishment of conjugal rights and 
duties between them. The case was therefore laid over for. a month. At the expiration 
of the time, Appellant’s Vakil informed the Court that his client had a Farigh khat 
to his second wife, but had not been able to obtain re-admission to caste, as many 
r of the members were absent from Ahmadabad. Respondent’s Vakil represented 
that no intimation of the Farigh khat had been received c by Respondent, and 
that there was a sufficient number of members of the caste present at Ahmadabad to 
absolve Appellant from his excommunication if he had sincerely wished to settle the 
dispute, wherefore he payed the Court for judgment. 

50 The sitting Judge held that further time ought not to be granted, since Respondent 
was averse to it, and on the grounds shown in the proceedings by which the usage of 
divotce in the caste of the parties had been proved, the judgment of the Register 
was affirmed against Appellant. , 
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I now proceed to note in what manner the text-law has been broken 
through. I must at once state here that my statements are not 
exhaustive, but rather indicative of what has taken place, and of what is 
going on. Marriage amongst the Aryas, whether it takes place accord- 
ing to one of the eight traditional forms, or according to mere popular 
usage, is a customary religious ceremony. When once celebrated, it can- 
not be dissolved, even if it has been irregularly performed. In cases 
where the Saptapadi and vivahahoma are completed, it is an unalter- 
able transaction. 1 It may be that the caste may have voted against 
performing it, because in their view the girl should have been 10 
bestowed on another. The mother may have done it in defiance of the 
father ; but if it has been duly solemnized, it can never be set aside. 
This is a caste question, and since the passing of Bombay Reg. II. of 1 827 
ch. I. sec. 21 clause 1st, it cannot directly form the subject of a civil 
action. Even when marriage questions did once come into Courts, 
our tribunals as a rule consulted each caste, and regulated their 
decisions according to their received usages. 2 

I now propose to describe the restrictions imposed on Arya mar- 
riages and their removal. 


1 Bellasis’ Bombay Sadr Diwani Reports, p 43. 20 

9 This is very amply illustrated by the case of Krishnee in Borrodaile’s Reports, 
vol. 2, pp. 138-40, of which I give a short abstract. This was a suit for enforcing 
celebration of a marriage agreed upon between Respondent and Appellant Krishnee, 
which the other appellants, uncles of Krishnee, wished to set aside. The matter was 
referred by the Zillah Judge to the caste, and the majority being in favour of celebrating 
marriage, a decree was given in respondent’s favour, and affirmed by the courts of 
Appeal and the Sadr Adalut. . 

But ail these decrees availed nothing. The girl Krishnee persisted in her refusal, and 
her uncle preferred to pay the penalty entered into in the Zilla Court. The rest is thus 
reported : — “ The Sadr Adalut consulted its Law Officer, under date 1.9th May, how a 30 
mungnee pronounced valid by the majority of a caste, and confirmed by the Courts of 
Justice, hut to which the woman to be betrothed refused to conform, by denying consum- 
mation to the husband, and attempting to marry with another, is to be enforced? He 
replied, " a mungnee pronounced valid by the caste cannot be set aside, and the woman 
on refusal to celebrate the marriage should be compelled by the caste in whatever manner 
they think proper to consummate it, and orders should be given to the caste for the pur- 
pose. For Bruhasputee ordains that the sovereign shall cause all religious rites to be 
observed as they have been of old, respecting country, caste, and people.” (1) Before 
the Vyaoustha was given, even the marriage of Krishnee with Motee Joitah was * 
clandestinely celebrated by appellants on the 29th April, and the caste having been exa- 40 
mined, declared this last marriage legal, so the Sadr Adalut left respondent to seek 
redress if he chose, letting him find out the proper course for himself ; he had already 
received the damages sued for, Rs. 1,183 and all costs, and the amount of the penalty 
bonds Rs. 2,000, was carried as a fine to account of Government.” 

See further in regard to caste -questions Narotum Bhagvan v. Mithaldl Kdhandds 
hnd 42 others , Printed Judgments of Bom. H. 0. for 1878, page 235. 
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The Vedas are apparently silent as regards the restrictions now 
imposed. Asvaldyana recommends the Kula (family) of tlie girl 
to be examined on the father’s and mother’s side, in order to see (so 
says the commentator), that they have not committed any of the 
Mahapatcikas (great sins), and have not had any taint of apasmara 
(epilepsy), &c. Further, the girl should be qualified by her talents, 
beauty, and disposition, and be free from disease. 1 In the Grihya 
Parisishta 2 the field of selection is more restricted. The sapinda and 
sagotraja are not to be married, so also one of a Yivuddha-sambandha 
10 (of contrary connection). The whole however is governed by a passage 
in the text directing the observance of the usages of the peoples and 
villages in marriages. 3 

Other Smriti texts as given below seem to bear on this subject. 
Manu 4 omits the pravara altogether, nor does Kulluka incorporate it in 


1 Asval&yana Grihya &utra, I., 5, 1-4 ; page 22, Calcutta ed. 

9 Asvalayana Grihya Sutra, p. 284, Cal. ed. 

3 See Grihya Sutra of Asvalayana i. 7, 1 (p. 25 C&1. ed.) 

4 Manu III., 4 and 5 : — 

20 wfi wr c^rrr%Trr^ 1 1 

^ ^ *rr faj: \ 

m sr^crr w 

Sir William Jones’s translation (Grady’s edition p. 40) runs thus : — 

4. Let the twice-born having obtained the consent of his venerable guide, arid having 
performed his ablution with stated ceremonies, on his return home, as the law directs 
espouse a wife of the same class with himself and endued with the marks of excellence. 

5. She who is not descended from his paternal or maternal ancestors within the 
sixth degree, and who is not hwicn by her family name to be of the same primitive stock 
with his father or mother , is eligible by a twice- born man for nuptials and holy union. 

30 N« B. — This description of the sapinda relationship docs not accord with that of 
Y^jilavalkya, in respect of the mother’s side, where it extends only to the fourth 
degree instead of the sixth, see above Yaj. ch. i. v. 52, (p. 168 1. 2). 

The words * within the sixtli degree,’ although not italicized, appear to have been 
incorporated into the translation from the gloss of Kulldka. But it seems to me that 
Kulluka is not quite accurate here; for he mentions the seven degrees of relationship 
from a verse from Manu ch. v., v. 60, which refers to impurity on account of death, and 
his comment thereon shows that on that account he had in his mind the sapindas on 
the father s side through males only (see Manu 1. 86 p. 1). 

% It has also to be noted that the restriction of the gotra of the maternal grandfather, 

40 mentioned in the above translation, is now confined to the followers of the Madhyan- 
dinf Sdkhd. See the Dlinrraasindhu pari. iii. 1st part 1. 57 p. 1 lines 3,^1 ; srTSrft^T- 

g- ?r | f^g- I 

frT I ftTCTWfrl Translation “ In the ease of bridegrooms 

born of [mothers], married according to the Brahma rite, it is not all that have to 
avoid the gotra of their maternal grandfather, but only such as are followers of the 
Matfkymdim Sakha; for Satydshddha says : * the gotra of the mother [is to be ob- 
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his commentary. Brihat Parasara too like Mann omits the Pravara . 1 
Gautama 2 and Vasishtha omit mention of tho gotra altogether . 5 
Sankha* contracts by one degree the Sapinda relationship mentioned 
by Yajnavalkya . 5 Vishnu 6 agrees with Yajiiavalkya. 

Thus it is clear that there is no agreement amongst these Rishis . 
Hence tho directions to abide by caste customs and country usages . 7 

served] by the followers of the Madhyandini ^uklia’ ; anti the usage of the learned is 
to the same effect everywhere.” See to the same effect the Snmskarakaustubha 
1. 196, p, 1, 11. 2 — 4, and the Gopin&tha Blmtti. The Nirnayasindhu (pari, iii., 1st 
part, 1. 30, p. 2), which thinks the restriction applies to all, is refuted by the Samskara- 10 
kaustubha. 

1 Brihat Pardsara, eh. iv. (Part ii.*p. 119 Cal. ed.) fq^q^ I 

Translation : — A maiden who is a Sagolra (of the same family) of the father, and 
who is a Sapinda of the mother should not be married, she not being accepted [as 
available] for marriage. § 

2 Gautama, eh. iv., (Part ii p. 407 Cal. ed.) rprpj: STTW *TRT 

Translation : — A householder should marry a bride who is equal [by class], who has 
not been married before, and who is younger. Marriage [takes place] with those who 20 
have not the same pravara^ and who are beyond the seventh degree on the father’s 
side, as well as on that of the begetting father [as distinguished from the nominal father, 
i.e. the husband of the mother], and who are beyond the fifth degree on the mother’s side. 

N.B. — I have translated above the words pit fib andh ubhyah and mdtribnndhubhyah 
into * on the father’s side’ and ‘ on the mother’s side’ in accordance with the comment 
of IJaradatta. The Nirnaysindhu (pari, iii., 1st part, 1. 2d, p. 1, line 8) interprets the 
former into * from the father and from the ti clinical paternal Bandhus’; and the 
words into f from the mother and from the technical maternal Bandhus.’ 

8 Vasishtha Ch. viii. (Part ii. p. 471, Cal. ed.) 

*rfWr *rnfr npfr f^r I tnr*ff Fnfr^«r: I 30 

Translation : — A householder, banishing anger or joy, being permitted by his precep- 
tor, and having bathed [on the termination of his studentship] should marry a maiden 
who has not the same pravara , who has not known a male, who is younger, and of 
the same class, and who is [not within] the fifth [degree] on the mother’s and the 
seventh on the father’s side. 

4 Sahkha Ch. iv. (Part ii. p. 346, Cal. ed.) f^T WTHP f*TtT51F3(. I *TT- 

q^pff ^Ifq- fq-TJrT^T *TJPffa[ I 

Translation : — One should marry a maiden according to proper rites, who has neither . 
the same pravara , nor is of the same gotra , and who is [not within] the fifth [degree] 
on the mother’s and the seventh on the father’s side. 40 

8 See above Part ii. chap. i. vv. 52, 53, pp. 167 and 168. 

a Vishnu Ch. xyv. (Part i. p. 109 Cal. ed.) ^ gift? rf H 

Translation : — One should not marry a bride who is of the same gotra or has the 
same nshi as pravara, and is within the fifth (degree) on the mother’s and the seventh 
on the father’s side. 

7 Aival&yana Gyihya S&tra i. 7, 1 (p. 25, Cal. ed.) Nirnayasindhu pars. iii. 1st 
part, 1. 30, p. 1, line 8. 
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In such circumstances it becomes imperative to enquire into the 
circumstances of the people, before any text or texts are applied for 
the government of their most important family relations. Have all 
the twice-born classes Gofras and Pravaras ; or are we trying to 
square Aryan society in India into the circle of certain texts, and 
fit it to them according to certain preconceived notions? We have 
four great classes. Have they all got Gotras and Pravaras ? The 
' first are Brdhmanas. Many of them have no Gotra, or if they once 
had, it is not now known. If the Gotra is not known, the pravara 
10 cannot be known ; for the one essentially depends on the other. 1 

I know the existence of Kshatriyas and Vaisyas has been questioned. 
But that there are both classes still existing is, I think, proved by 
cotemporary history and current statistics. 2 

At the same time, it is no secret that they have neither gotra nor pra- 
vara. TBis is on the authority both of old texts, as well as of current 
history. 3 Indeed thousands of Bralimanas themselves in different parts 
of the country can be said to be any hardly better. Hence they are 
told to borrow a gotra from the Acharya or the Purohita for the occa- 
sion. On this point I must quote the following from Kainalakara* : — 

20 j I I 

rrcwrcr fsr^r: I 5 II «r*r- 

sfftrsr: I Rrarf ^ * Iwr 5 1 I 

I 

Translation : — “ In the case of one ignorant of one’s gotra and the like, 
Saty&sh&dha says 'of one whose kinsmen [or pedigree] are not known, 
[rites are to be performed] according to the pravara of the Puroliita 
(family priest) or the Acharya (religious preceptor).’ Some [author] 
says : — € A twice-born, ignorant of his gotra and pravara, should give 
himself to another and belong to his gotra and pravara ; or one who has 
30 no gotra and pravara of his own [should be considered] a descendant of 
Jamadagni, and should not intermarry in that gotra.* Even in the 
Divodasiya [it is said] 4 Where one’s gotra and pravara are not 

1 The Nirnayasindhu pari . iii. 1st part l. 27 p. 2 to 1. 30 p. 1 ; Samskarakaustubha 
1. 195 p. 1. * 

# See amongst other authorities Sudra Kamalakara leaf 85, p. 2. The R£jputana 
Gazetteer, vol. I., Calcutta, 1879, pp. 37 — 81 ; Gazetteer for the Hydrabad Assigned 

% Districts by N. C. Lyall, C. S., 1870, p. 183 ; Atkinson’s Gazetteer, N. W. P. vol. I. 
pp. 48, 103, 159-62, 26*6, 329 ; all districts in the N. W. Provinces ^iave nearly all the old 
divisions : see also reference to castes in vols. 2 to 4 of Atkinson’s N. W. P. Gazetteer, 
40 an( f 80 there are in Ayodhya, so also the Gazetteer for the province of Oifde, vols, 1 to 
30, 187 7, also contains ample evidence to the same effect. 

8 Asvalayana &rauta Sutra, 2nd half, 6, 15, 4, and comments thereon, p. 885 f 
Cal. ed. ; Samskarakaustubha 1. 195 p. 10; Nirnayasindhu pari . iii. 1st part,]. 30, p. 1, 
lineal ; Dharmasindhu pari. iii. 1. 56, p. 2 and 1. 57, p. 1. 

* Nirnayasindhu, pari, iii, 1st half, 1. 30, p, 1, 
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known, Jamadagni should be resorted to [t. e . his gotra should be 
accepted] ” • 

This shows to what lengths Hindu society had gone in Kamaht- 
kara’s time. Since then the confusion and ignorance has become 
greater still. What is the criterion for settling the validity of these 
marriages, nay and of Brahmana marriages too ? The Purohita is the 
officiating priest, and the Ac ft dry a is one who teaches one Veda ( Manu, 
chap. ii. v. 140). Both these are necessarily changing elements; and 
even if they were constant, it would be ridiculous to determine the 
marriage relationship of the parties, from the gotras and pr a vara 8 of 10 
entirely distinct persons. For even if the parties continue in one place, 
the priests may change, but if they move to different places, the priests 
must be necessarily different. Besides such cases — (and they are 
thousands and lakhs) — are provided by no texts at all. A marriage 
between persons so circumstanced is a good marriage when ^accepted 
as such by tlie people according to tlieir own usages. • 

Applying these remarks to particular classes of cases, I would refer 
to the Sapinda Section, 1 where the later writers have themselves re- 
corded how far in their times usages had upset the Sapinda provisions 
of the Smritis. The following passage from the Samskarakaustubha 20 
shows that it is allowableto contract the Saplndaship if usage sanctions 
such a step. Thus : — 

4< 3pT: *%$*&&* flrffarvJSjhT: 

lW> ^ <TT:| ^ft=T W JT.^^fqpfTs I *T^lf ^ I 5 

mm m: ^ l r> wt ml- 

mr^ff-T.ssrr tffrjSsTOJjtf.srrqr 

w: (mi ito wR^Cufi* 

qT*TC*TRRTHT f WT ’I 1 — (The Samskarakaustubha 

1. 175 p. 2 lines 2 — G.) 

Translation : — “ Thus it is established that even in the Kali age, mar- 30 
riage within the prohibited degrees is not sinful, if it takes place in 
families or countries where the alternative of the narrowing of the 
sapinda relationship has prevailed through several generations, and if 
it is in accordance with such usage. The state of the wife is also 
superinduced [on the bride so married]. There can be no sin in others 
associating [with such a family] . There will of course be a sin in a 
marriage within prohibited degrees where such marriage is opposed to • 
[the usage ofl the family or the country ; nor will the state of the wife 
be superinduced [on the bride so married]. Several sislitas (learned 
men), who themselves do not marry within the prohibited degrees, are 40 
seen accepting [into their family] brides from those who have more than 


1 See above pp. 853—356. 
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once contracted such marriages, and feeding the descendants of such 
a family on an occasion like that of Sraddha (an offering to the manes). 
Therefore, the prohibition [laid down] in Hemddri and the rest in 
regard to [the entertainment of] those who marry the daughters of 
their maternal uncles, at a svdcldha (an offering to the manes) should be 
understood as applying to those who marry within the prohibited 
degrees without such usage having prevailed in their family or their 
country through several generations.” 

The entire passage from the K austubha is given elsewhere. 

10 In cases where tho Pravaras 1 of both parties are the same, marriage 
is said to be improper. Very few do this knowingly. But if it be done, 
marriage cannot be dissolved. Some hold that a girl so married should 
be maintained like a mother. Bub there are hundreds of families noto- 
rious for such connections. They were once accounted inferior in social 
position, «.and even now some sticklers will not contract alliances with 
such families. But the majority do so, and even those 'who will not 
contract matrimonial alliances with them, treat them in all respects 
as well qualified members of their communities. The question of 
a proper or an improper marriage is therefore always one of usage, to 
20 be determined according to the people's achdra (practice), and not 
by mere texts of greater or less antiquity. 2 

Other instances of the supersession of text law by new usages aro not 
wanting. The Samskarakaustublia (1. 196 p. 1 lines 9 and 10) cites a 
text of Ndrada 3 to show that a pratyudvaha (the marriage of a brother 
and sister in one family with a sister and brother in another respectively) 

1 See Samskarakaustubha, leaf 182, p. 2. There are 4*9 Pravaras altogether, of 
which a list is given. They are also enumerated by Asvalay&na in his 6rauta Sutra 
(pp. 871— 889, Cal. ed ) • 

9 See the texts quoted by Nirnayasindhu pari. in. 1st half, leaf 30, page 1. 

30 The Clmturvimsatimata says I ^TT- 

II — Translation : — * He who marries in accordance with the usage of his 
country or his family may always be associated with, [for] this [rule] is supported by 
the Vedas.* The Clmturvimsatimata again : I 

ST^T^TC Translation : — Where a usage has prevailed through 

[several] generations in a [particular] class in a [particular country], that [usage] is 
named Sadachdra (practice of the learned). 

Bhrigu says:— ^ || 

Translation ; — * That usage which prevails in a country, a city, a village, a community 
* of traividyas (people learned in three Vedas) or a town, should not be disturbed.* 

40 3 The text runs thus *. — 

*S . ^ ^ ^ , l 

3TPTT 

Translation: — Pratyudvaka (exchange in marriage) should never be done; two 
daughters [should not be given] to one [individual] ; so also should two daughters 
of ori^ man not be given in marriage to two sons of another. 
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is prohibited. But custom has now decreed otherwise } and it is a 
common occurrence *in these days in our society, even in the highest 
class, and is known in Marathi by. the name of Badaldvana (exchange). 

It will be seen that the above text is thus clearly superseded by custom. 

As regards the. marriage of one person with two sisters, the text 
is in some districts respected by usago only to this extent, that their 
marriage as cotemporaneous wives is held improper. But on the death 
of one wife, her sister is married without the least objection being raised 
as to the propriety of such an alliance. Probably it was on seeing the 
force of this growing custom that Naruyanabhatta, the author of the 10 
Muhdrta Martanda, had in Sake year 1493 to record in v. 51 1 of his 
chapter on marriage (1. 39 p. 1), that such marriages were permissible 
under exceptional circumstances. In some provinces, however, such 
marriages freely take place ; two and even three sisters marrying oner - 
individual. t 

Again, referring to the second hemistich of the above versS, I may 
say that the marriage of two sisters to two brothers is sanctioned by 
custom. Instances of such marriage in the highest families will be 
found in Bombay and other centres of the population. 

As regards Viruddha sambandha (contrary alliances), they are 20 
permitted as a matter of course. Thus, two sisters are given in mar- 
riage to a nephew and his maternal uncle : on the other hand, a girl and 
her mother's sister are married to two brothers. 

The question of the marriage of a man with the daughter of his 
mother's brother was once considered debatable by some writers. 
Usage has however sanctioned such marriages amongst the Dekkani 
Brahmanas of various denominations. Thus, amongst various sections 
of the Desastha Brahmanas and amongst the Kahradas such connections 
are very frequent ; and it is said that if a man can get such a bride, 
he will often have no other. On this point I give the opinions of 30 
different modern writers, which will also furnish useful information on 
the customary law generally. 

The Dharmasindhu (pari, iii., 1st half 1. 50 pp. 1 and 2), approving 
of Anantadeva's view on this subject, summarizes it thus r — 

5 If hthr 5 Brnfot, 1 3 11 

*Thi ’’ioi 

3T I me Tirratr ||. ^3 emrj- * 

$<r!wr ^rsfe. II m b smrstf : *mt?n%eBRfrmr srei'fmffir- 

Brf^rBffrtB Itr 

b#* 5 tb^: BBunrcfat Brft" 3 *rB|i%B frrrtr b 1 40 

1 The latter half of it runs, as follows 

Mr *r *3wqftB*q*re: 11 
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itrr> flfr I srtsvjtT ffnmfa 
jrtfim'i ii *r*rrwft<Tff *irar Jr<rr: ft?w?r: | 5 %jt SR.Raf *;rif ijTsg- 
r«mfrrratf: ^rfsr^frr^rnfic^ttir wRan^'ftw^i^^-^ I w?3Er?mt«r- 
*r%? I ffff srfflra?^^ w wrer ^j^Vl ‘srcr,W<r g^Rj^r 

•n^rsrt w? ^ l <u?Ripn:t %* «r?;jrr ^r?5rc°T pufarciprref w.trcf urcw- 
Erf^ftfr^RT: TTPirnnTW: ^r^:.| flRC'srW PR iff jfR*TOqR Jlfgs'- 

qr^irR?r?R ^faR.fosRsrufa ?rcf j?r ssr nigj^rnriforfr srtfcr fT?irn. I jtpj^ 3T- 
f*n'irr o nisrw(5Rr^rr^r ; ire®R; ? ( I «*pt <r*r HR5j*r%r?sTf fa^'nrsrqqrr'r wj- 
^T^TrrrTrtfi^^ fTTST?rr?TC: I ^fttreifaoEra^R^r fRr? $t^f feg': ^rswr wsiJrr- 
10 srRrciRRrrft II 

Translation : — As for tho [Samskfira] Kaustnblia it says : — ‘ Since 
in works like the Chaturvinisatimata and the Slmt trim sanmata, there 
are seen texts like the following: — ( f Ono should marry a [bride] 
beyond the seventh [degree] ; failing her, one of the seventh degree ; 
.failing her, one of the fifth degree. This rule holds even on the 
paternal side;’ ‘ Sakatdyana says there is no sin in marrying a bride of 
the seventh, the sixth, or the fifth [degree]’; 'even [a female of] the 
fourth or the third [degree] on either side may be married according to 
Manu, Pdrdsaryn, Yama, and Angiras’; ‘he who has married in accord- 
20 ance with the usage of his country or family, may ever bo associated 
with, as appears from the Veda*); and since marriages by the contrac- 
tion of Sapinda relationship are seen in several countries, [it follows] 
that a marriage by contraction of the Sapinda relationship is not sinful 
for those in whoso country or family such contraction of Sapinda rela- 
tionship as an allowable alternative has prevailed through generations ; 
but that it is sinful for those who perform such marriages by contraction 
of tho sapinda relationship against tbe usage of tho country or the family. 
For, in respect of marriage, such Sastva (text law) alone has to be fol- 
lowed as is not repugnant to the usages of one's country or family, in 
30 accordance with texts like tho following : — c The usages of the country 
should bo observed in marriage ;* ‘ one should follow that path 
as the path of the good, whereby one's forefathers and grandfathers 
have gone; [for] in going by that path, he will be committing no sin/ 
Accordingly, in the case of a marriage with the daughter of one's maternal 
uncle, such marriage may be done by those in whose family tho espousal 
of a maternal uncle's daughter has descended through generations ; 
i for Smritis like the following, (viz., ‘ one marrying tho daughter of 
his maternal uncle, or a daughter either of the same gt> tra as the mother 
[or rather the mother’s father], or having tbo same pramra [as the 
40 bridegroom] should abandon her, and observe the chdndray ana penance/ 
are overruled by such indications from the Vedas as the following : — 
'[They] offered thee as thy portion tbe vapa properly dressed; as 
[thfry do] the daughter of the maternal uncle or the daughter of the 
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father’s sister. 1 That text too in reference to prohibitions in the kali 
age, which forbids the marriag&vwith the daughter of a maternal uncle, 
viz., ‘ marriage with one of the*mgternal gotra , or with a sapinda, and 
the slaughter of a cow [are prohibited] / applies [only] to those in whose 
family or country, marriage with the daughter of a maternal uncle is not 
performed; since such marriage is deducible from various Sruti and 
Smriti [texts]. Therefore the prohibition about inviting at a sr&ddha 
those who have performed marriages with the daughters of their mater- 
nal uncles applies to those who have so married in opposition to their 
family usage ; it being usual for the learned to invite at a sr&ddha feast 10 
men who have married according to the said contraction of sapinda 
relationship. Much has been said in this way. 

Madhava in the following passage distinctly sanctions such marriages, 
both on texts and customs in the Dekkau and other Southern 
countries : — # 

<r® <rr®: | ®®rr? I RRq'frrtnrtRR- 

®® ®*3R®®RJf®^r®s®r®Pcr ®r^[f®if®riT®i®fqw: l ®® 

| ®rR r f®Rm®Tr® | ®® sirr®: I nTf ®®? r | 

WRJTfrf %® fererRPT°T r5r | VRftRft | ftf*?rjR$5i?®rr *r®5rg®r ®4®Rr 

JitfiRRi ®#®ftr® fturc® ll | fofCR®: jn®rR®»®[®cr *?r®R*®5ft®r«i 20 

tgftf® l an® | nr®: 
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t=^R ®r®r hrr ^?s®SraT ®irf*Rf® l 1 > *7® ®fai^fs®®ftR§^®i®ifti # qmr- 

®rftHRRRH®®rf^®®RWR^;5®R<j®Rr*®Tft®iH*f®t ®if ?®nfc?®5i|: ®rt- 

®® ifffrRS^ JRr Hg?R® ®RT ^ft®! ?rft®R HR: qft^I®! qf®R®; %RI ®R(R ^fs®- 
HUT: ®R(® ® ®® HRT WR ?lt I ®nRR®%f*T | ®Rr^®RRT®® JHRPrHRRR 
Slftt R f*R: ^fRT®®: ®® ^iRSRfT rf?i I *Wl®r£- 

®iWI®i*s.»IWTjr WR® SIRI: ?iwrR: fT|®lt|% ^ ftR: ^®RR®: pwn ®ffr® ^ ®T 40 
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si*farnc®r iItstr itmwrtfit sPr! 1% - 

Pr *F 5 t*f w P^rf^Tfrr ^nr: I <RRRPC°r sfi^wsriwr- 

wrfcfr fPr it: w: i Trfosr 5 ^ w^rfa ir%^ I w. 

l tpr jpfft flipEBFw f*t- 
ynrpr ^rWR^r m^s^t ttlfefii ftfa: m<xzft i <TOT^Rgjy^r4 ftqr?: I *$<pra 3 
srsnftj Hrft^Pnrwc 5 ?^ ^j^rfrf^Tfirrqr^^r Treftrar; I ztffrnmHm- 

Mta ^rc?f: I trr^ ^ffCfPr^ <hofa wr Jrr^^^prrPqTtr St** *t^tr ssr?*:f*T 
^ ^ttr* l <rw 4 Nt*r: l q-w^rr r^f^Tf^^rSm^T^r^r wfar TgfqRfW^r^t 

rR^rf: 3Fftfi*R: S/SC^^PO ^3*#^ 

10 *R3RRfaPr rrc: I *r*^% cRPr l ?^r«r^OT 1% #$qr- 

^rf^r grf^rfir I h sretr frfr: ^^nrwr^i I | 

| *T STRUCT ^RfSR^f^R: | e 3^TF JhffRFT: *JJlh If 

sftJT^tr jr wr %Mt *t" I 4T *r Ri??fr vt*tr ^ ^ fiRRRfSPNI ^ 
fim^KW^ sr?r rfa wi Pr^rr | m I 

srgrM <j* ssta'ft wfrjrsr^ I ^rgH * 3 ^$* 3t 4 II ^ ifr^r- 

^^rnRrtu rfo&wn fear: I 

[MS. Achfira Madhava.] 

Translation : — In this way the dispute 'in regard to one’s marriage 
with the daughter of his maternal uncle is also set at rest ; for those 
20 texts that prohibit it refer to [brides] born in Gandharva or a similar 
[form of] marriage, owing to the absence of the termination of the 
sapinda relationship in such marriages ; while the Sruti and Smriti texts 
and the usage of the learned which support it apply to [brides] born in 
Brdhma or the like form of marriage, owing to sapinda relationship 
ceasing in such cases. The prohibitory texts are [as follows] : — - 
Sdtatapa [says] : — ‘ having married a daughter of the maternal uncle^ 
or [a bride] of the mother’s gotra or of the same pravara, a twice-born 
shall perform the chYindrayana [penance]/ Paithinnsi too [says] : — 
* The daughters of the father’s or the mother’s sister, and tlio 
30 daughter of the maternal uncle [are] properly sisters ; it is under- 
stood that they should be avoided [in marriage]/ Sumantu also : — c All 
fathers’ wives [are] mothers, their brothers maternal uncles, 
their daughters sisters, and the i,ssue of such daughters [are] sister’s 
children. Otherwise there will be [a prohibited] intermixture [of 
races]/ Yydsa: — ‘ Sapinda relations of the mother should be 
carefully avoided by the twice-born [in marriage]/ Now [if it be 
asked] how these texts, which contain no limitation, can be restricted 
in application, we answer ‘ in virtue of several t#xts [indicating tb^ 4 
necessity of such restriction]/ Thus Manu (ch. xi. vv. ^171, 172) — 
40 * Having married the daughter of the father’s sister, the daughter of the 
mother’s sister, and [the daughter] of the mother’s brother who is 
„ &pta x (a sapinda relation), who a re all sisters, [a man] should observe 

1 Kulluka’a reading of this word is rFPTT instead of Madahva’s 3TnTf*T (see Manu 1. 
204, p. 1). 
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the chandr&yana, £ penance],. A wise man should not marry these three 
females/ The term Bhagini (sister) qualifies the paitrishvaseyt 
(daughter of the father’s sister) and the rest. [The term] dptasya 
(of a sapinda relation) qualifies the matur-bkratuh (of the mother’s 
brother). Here the term sutdm (daughter) is understood. Aptasya 
means of the nearest sapinda relation ; [so that the maternal uncle here 
meant] is the brother of the mother, who has been married accord- 
ing to the Odndliarva or a similar [form of marriage]. Even in the 
case of the daughter of the father’s sister, that father’s sister, who 
being married according to Odndliarva or a like [form of marriage] 10 
has her sapinda relationship [with her father’s family] uninterrupted, 
is here meant : for in such a case [alone the term] Bhagini (sister) 
could be properly applied. In the case of Brahma and a like [form 
of marriage] the word Bhagini (sister) could not be used, as there 
the sapinda relationship [with the family of birth] ceases. This 
same explanation applies in the case of the daughter of the mother’s 
sister. Therefore a prohibition which [apparently] was without 
a limitation, is restricted to a particular sphere, in virtue of the 
[said] text of Manu, containing the words Bhagini and dpta. It may 
be said that in the case of a marriage according to the Gan - 20 
dharva or a like [form], the daughter of the mother’s sister would 
be eligible for marriage just as the daughter of the mother’s bro- 
ther [is held to be]. [But] that [can] not [be] ; for the condemnation 
[of such a marriage] by the learned will lead to the inference [of the 
existence] of a [special] prohibitory text [to that effect]. Ydjnavalkya 
thus lays down the rejection of what is condemned by the learned : — 

‘ [One] should not practise that which, though ordained, is rejected 
by the people, and can [therefore] not lead to heaven ? Although 
marriage with the daughter of a mother’s brother is condemned by 
the learned men of the north ; yet it is accepted by the learned men 80 
of the south. So such [a marriage] will be a reprobated praotice on the 
part of the northerners, but not so on the part of the southerners. [Such 
marriages] in the case of the southerners cannot be imputed to wanton- 
ness ; for they are [often] made by people versed in positive and 
negative [ordinances] . The marriage with a daughter of the mother’s 
sister is, on the other hand, condemned by the unreprobated practice of 
the learned. Sruti texts and the like supporting the marriage with the 
^daughter of a mother’s brother are [as follows] : — Of them the Sruti 
text [runs thus] : — ( Oh Indra, come to this sacrifice of ours by famed 
routes ; and* accept thy portion of the dressed omentiim which [the 40 
sacrificers] have dedicated [to thee] as the daughter of a mother’s brother 
[and] as thy daughter of a father’s sister.’ The meaning is : — Oh 
Indra, do come to our sacrifice by famed routes ; and having come, do 
accept the portion offered by us [sacrificers] who have renounced in 
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your favour an omentum well dressed by clarified butter and the like. 
There are two similes [here adduced, thus : — ] Just as the daughter of 
the mother's brother is the portion of the daughter’s son, 1 that is to say, 
is marriageable by him, and as the daughter of a father's sister is the 
portion of the son's son, 1 that is to say, is marriageable by him; so is 
this bearing the name of vapd (omentum) your portion. So also in the 
Vdjasaneyaka 2 4 From the same man are born both the enjoyer (male) 
and the enjoyed (female)/ They say to each other : — ‘ counting from the 
common ancestor, wo shall unite either in the third or in the fourth 
10 [degree].' The meaning is — [Here Mddhava's commentary is not trans- 
lated because it contains nothing more than what appears in the transla- 
tion of the text just given]. Although this proposition is [apparently] 
an arthavida 3 (a corroborative sentence), yet it is by itself obligatory 
as not being repugnant to any kind of proof, the prohibitory texts 
having been stated to refer to [the case of a bride] who is a sapinda 
relation* of the mother. Therefore it is possible hero to infer a specific 
commandment based on an arthavada , which is contradicted by nothing, 
as is done in the case of the placing above [of the oblation on a 
Samulh]. In [tho ritual about] the cremation of a deceased, it is stated 
20 [in a Vedic text] : — ‘ Holding a samidh (a small stick) below, [the per- 
former of the obsequies] should move forwards, with an [article ofj sacri- 
fice to deities supported on [the said stick].' Here the holding of the stick 
below the offering to tho manes after [recitation of] holy texts, being 
[first] enjoined, the holding the offering on the stick for [dedication to] 
deities is referred to in tho latter part of the sentence. Now the ques- 
tion is, whether this last statement is an arthavada or an ordinance 
[by itsolf]. The objector's proposition is that it should be taken 
as an arthavada , commending the ordinance of the holding below [of the 
stick], so as to treat the whole as one sentence. [But] commendation is 
3 Q properly made by something which [itself] is well-known ; and the hold- 
ing above [of the offering] is not so well-known anywhere. So it being 
impossible [to take the statement] as commendatory, the splitting 
up of the sentence should be accepted, and it should be construed 
as laying down an independent ordinance. Similarly in [the sentence] 

* we shall unite in the third degree,' a statement being made of 
Bomethingnot mentioned before, an ordinance [permitting] the marriage 
with the daughter of the maternal uncle may be inferred [therefrom]. 

1 Thus this [kind of] marriage is favored by the Srutis. As sapinda 
relationship ceases in the Brahma and the like [forms of] marriages/*'* 

40 1 This is said in reference to the common ancestor of the bride and the bridegroom. 

* The S&t&patha Br&hmana in the chapter on Dartiasraddha. 

* The definition of arthavada given by Bhattoji Dikshita in his commentary on 
P^ini II. 1, 33 — (an arthavada sentence 
contains [either] a commendation [or] censure as an additional predication). 
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the [existence of] Smritis too may be inferred from the [aforesaid] 
Smti text favoring the marriage with the daughter of a maternal uncle, 
and the practice of the learned of the south should be styled as 
unreprobated. Some think that even in the Asura and the like [forms 
of marriage], the marriage with the daughter of a maternal uncle may 
be lawful, and cite texts [in support thereof] . Thus Baudhfiyana 
[says] : — r There is a dispute on five points. In the south the partak- 
ing of food with a boy who has not had his upanayana performed, or 
with one's wife, and the eating of stale food, and the marriage with the 
daughter of the maternal uncle and the daughter of the father's sister, 10 
[are allowed]. In the north, the sale of wool, the drinking of wine, 
trading in [animals with] teeth on both sides, the bearing of arms, and 
travelling by sea [are allowed]. These done by one of another country 
produce sin ; but not [when done] in a country [where they are allowed]. 

An inhabitant of the north in drinking spirits in another country, i,e. the 
south, commits a sin, but not [in doing so] in his country in virtue of the 
country [usage] ; the meaning being that a usage followed in a country 
is binding. So Devala [says] : — f A usage which prevails in a particular 
country as consistent with equity should be observed in that country 
alone according to the Smriti of Bhrigu. That which is accepted as 20 
dharma (duty or correct practice) in a [particular] country, city, village, 
a community of traividycts (persons learned in the three Vedas) 
should not be disturbed.’ It may bo said that if the practice of the 
learned should be [held to be] binding, then marriage with one's 
daughter might have to be allowed on the example of Prajapati. It is 
on this account that Baudhayana says : — ' That which has been done by 
gods, and that which has been done by sages, should not be done by 
[ordinary] men, who should follow what has be$n laid down by them.' 
Thus from what has been said in regard to Brdhma and the like [forms 
of] marriage, and the difference of countries, the marriage with the 30 
daughter of a maternal uncle is established from the aforesaid text itself, 
viz., asapindam [the bride should not be a sapinda relation]. 

The Samskarakaustubha of Ananta Deva observes : — 

“ <rf*?fSrWrr pf snrrfir- 

ft sw* | ^ ^ || 

33^ 1 ipw <r* 

II ?f?r 1 40 

Prgnwg. I 1 *mrr former: n fa 

^rRTHRrt *rnf fa , pfamroil i H<GH* 5 i u i w spifat 

*rrpnfa »FrrmR 3 ffafflfir amnr ll sft fgpft II fat 
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>refipira eft %lrfcr i ®r?rc* 

JT5?5%ltfrr I ST^T^ *NJT fSOT rf*^ 

mfo iisbffFt l ft&w*ftfrT ftrarf^rg; f^°frnt5W fr^rfvn^r spv- 

imrer ?rf§nrefc**!|W5S*i^ | ?r»jr wj5r«rrfrufircT 

wf^f^ftrar^r^ jfr^rJJiTj: *rr>3rw ftwr irr^rniPr iTwCrcr^rarspiwr 

srfarefcrarft wf ^WM t rfg^r^qrr , mrt**rf^ srrat I ?w 
^«iph: l 'r^rituf^Tfrrl'^nrTtrr^Rrfrcfj'T^jiT *f£r°r<r: Ttff^nitsrerftfiT: m m$x- 

?nr rrr^c c^rfiirq; r?n:ft?rc:- 
itr?w: ?>iw *nfa% fa srssfirfafws^Ninifir I ^rfr 
10 irwr'wiifaai^r g^fr fmW^fTsjT 'r^TOrspmi nrj^^r'rrc'T^fc- 

fam?rr 5ir^rMrt?Tr%^jr#r^ ? fa **pir gf^Prfaz^'rxiwwrit'nqH tffafarl- 
qtT^rsrfrwR. l q^rfasr^rcl *fc*rarg5*3%frtwfr: ^Wsrwftsr sffafatrarlTT- 
j^rtramt^Fr fawfat?fa ?rfam?airfa g^ftw^arn, I W: fira^fa. 

?5rpr?r^^ erf^r^^: <T* 7 TC^r s*ppt: ttf rrrfsmfrtJT R?rr> H ii t. vfar? 
mdiwifa: t v^mt % 6f ir ^ 5[<r: i *fag ^^^fa^rsrftoafre^sRsr d# 
m$r?m: Irmrrahffarffa: I gwt fc m sriwre^i^ srfsrar- 

^%^ff$«3rRrfNIW ^^TT: Sr^T W5PF?T«I ifaef: | 

JTWw5R^rr?.fl^f lirrsTr#/ ^r®faiwr.ifa Trwrirf^iTrrerR^t^wsT ffr- 

rnrcftw *Ffa "II 
20 [Leaf 174 p. 2 and leaf 175 pp. 1, 2.] 

Translation : — “ In the Rig-Veda hymn, viz., Ayalii Indra pathibhih 
(oh Indra ! come by paths, &c.) daughter of a maternal uncle and the 
like [females] are spoken of as portions belonging to a sister’s son and 
the like (males), in this manner-—' They offered [to thee] as thy portion a 
dressed omentum, even as a daughter of a maternal uncle or a daughter 
of a sister of the father.* Thus this indication too from the Vedas is 
favourable to a marriage with a daughter of one’s maternal uncle, or a 
like [female] by contraction of the sapinda relationship. While com- 
menting on the V&rttikas relating to the question which texts are of 
30 greater weight than others, the Nydyasudlidkara says that the above 
Vedic hymn has greater authority than the following Smriti text: 
* Having married a daughter of a maternal uncle, or a female belonging 
to the same Ootra as his mother, or a female whose father has the 
same Pravaras with himself, a man should undergo a ch&ndrdyana, > 
Again, in the text, ( f men should always keep intercourse with him who 
marries according to customs handed down in the country, or accord- 
• ing to ways established in his family, this being inferable from the 
Veda,’) the pronoun etat (this) refers to the narrowing of sapinda 
relationship in the manner mentioned in the first hemistich, <n accord- 
40 ance with the customs of one’s country or family ; and thus again 
it is inferable that the adherence to such custom is sanctioned by the 
Vedas. Thus Rig-Vedins have written a hymn,, viz., — " May you who 
are 0 € this sort save us, protect us, pronounce benedictions upon us. Do 
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not lead us far off from the path of our forefathers or those approved 
of by Manu. Do keep us away from circuitous ways/' Here 
pitrydl signifies ‘ handed down from forefathers'; Manavdt signifies 
‘ approved of by Manu/ For he says 1 f He who follows the way which 

his father followed, or the way which his grandfather followed, shall 
attain to the path* of the righteous. If he incurs censure on that ac- 
count, he is not to be treated as censurable/ From the aforesaid prayer 
to gods, viz., “ carry us not away, [from the path of our forefathers]" 
(offered by devotees) on account of their transgression from the path as 
described above, it is to be inferred that adhering to the same ways 10 
alone is proper. Again, *oh ye gods, who are destroyers of enemies^ 
are thirty-three [in number], and aro worthy of an offering from 
Manu, may you be praised by us/ Hence from the conjunction cha 
(and) in the expression Vedat cha (and from the Vedas this is 
known), the Smriti of Manu is also to be included. Here just 
as [the text] * The death of an old man by [a fall from] the 
precipice, fire, and fasting and the like [is prohibited]’ occurs 
in the prohibitions for the Kali age, and yet that prohibition is 
accepted as applying to [a person's throwing one's-self into] waters 
other than the confluence of the three rivers [at Allahdbad], be- 20 
cause of the self-drowning at the said confluence being supported by 
Smritis and Srutis like ‘ those who throw their bodies/ &c. '; so here, 
the marriage with the daughter of one's maternal uncle in accordance 
with the custom of one’s country or family, being established in the 
aforementioned manner from Srutis and Smritis, it follows that the 
prohibition of such marriage in the Kali age, which appears in the 
Br&hmana text cited by M&dhava, viz ., c marriage [with a female who is] 
of the same gotra with or a sayinda relation of the mother, should be 
held to apply in the case of such a marriage where it is opposed to the 
custom of one's country or family. Thus Baudhayana having com- 30 
menced c there is a dispute on five points/ and having stated that in 
the south the partaking of stale meals, the marrriage with the daughter 
of one's maternal uncle and the like, and in the north the drinking 
of the wine, &c. [are allowed], says “ that must be [practised] there ; 
in another country it will be a sin. A wrong practice in a wrong 
place [will be sin] owing to the binding force of the customs of different 
countries. Gautama says € [all] this is wrong’; so both may be disregard- 
ed as opposed to the [practice of] the learned and the Smritis/' Here* 
in consideratioif of [that portion of] the text beginning with mithyaitat, 

&c. the Pearlier] portion ending with the word yr&minyat should be 40 
held not to apply to the partaking of stale meals and the drinking of 
spirits and the like, and should be restricted to the marriage with the 
daughter of one's maternal uncle and the like ; for in the case of such 
a marriage which, as stated before, is supported by the Srutis and Smritis 
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such as ‘ this is inferable from the Vedas/ it is not possible to allege 
any opposition with Smritis. [On the other hand] in the cases of the 
partaking of stale meals and the like, there is neither Sruti nor ?3mriti 
indicating the doing [of such things], and therefore the text mithyai- 
tat , &c. (this is wrong, &c.) should be held to apply to them. Thus wise 
men may interpret the text. Hence it is established, that where the 
custom of optionally narrowing the circle of sapinda relationship is 
handed down from generation to generation in a country or a family, 
the people of that country or that family do not incur sin, even in the 
10 Kali age, by narrowing the sapinda relationship in that manner. There 
springs up the relation of (husband and) wife. Others do not incur sin 
by keeping intercourse with them. When a man marries by personally 
narrowing the sapinda relationship against the custom of his own family 
or country, he certainly incurs sin. Nor does the relation of wife and 
husband spring up (in the latter case). Surely there appear many re- 
spectable tiien who, though they themselves never marry by narrowing 
the sapinda relationship, marry maidens from families in which marriages 
by narrowing the sapinda relationship have more than once taken 
place; and who feed at srdddha ceremonies, and the like men sprung 
20 from such families. Hence it should be understood that the prohibition, 
stated in the works of Hemddri and others, to the effect that those who 
marry daughters of their maternal uncles should not be fed at a srdddha 
ceremony, refers to those men who marry by narrowing the sapinda 
relationship in spite of a contrary custom handed down in their family 
or country 

The Smriti Ohandrikd in its comment on the word asapindam (a 
bride who is not a sapinda relation), raises the question of the validity 
of a marriage with the daughter of ono’s maternal uncle, and concludes 
a long discussion on the subject in the following words: — 

80 ^rrrrw Translation : — •* Thus 

marriage with the daughter of one's maternal uncle and with the 
daughter of one's father's sister is established in accordance with 
Sruti , Smriti and the usage of the learned. So everything is un- 
objectionable [i.e. explained].' The section ends thus: — 

(Thus ends the proof [of the validity] of the marriage 
with the daughter of one's maternal uncle.) 

The Nirnayasindhu recognises the existence of the custom, but 
considers it improper. In defiance of Kamaldkara, however, the people 
have accepted it. In regard to this, Gopindfchabhatta, in his Sfemskdra- 
40 ratnamala, quotes Baudhdyana, Brihaspati, Devala and other autho- 
rities, and holds that such marriages are quite proper, because [STO&ftr- 

Translation : * the authority of usage is. binding 
[in reference to people of] the country where it arises.' In the coun- 
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tries south of the Narmad& (which is always the diriding line) such 
usages are binding ; and if the Southerners go to the North, they take 
their usages along with them. 

The above authorities show that contracting the sapinda restric- 
tions has been sanctioned from the earliest times and by the highest 
Rishis. It rests with those who attack marriage ceremonies publicly 
performed in accordance with caste usages and with the sanction of 
the caste people, to make out that such marriages are improper. They 
must satisfy the respective community and caste of the parties that 
such marriages are wrong. 10 

Another important usage of the country is for a man to marry his 
sister's daughter. All the authorities whom I have consulted agree on 
thepoint. H. E. SirT. MadavaRao, the Divan of Baroda, bears testimony 
to the prevalence of this custom. He says in answer to my enquiry 
“ I am certain that in the Madras Presidency among theDesastha Brah- 
mins it is customary and legal fora man to marry his sister's daughter." 
Rao Bahadur Trimulrao Yyankatesh Inamdar, a retired Small Cause 
Court judge now residing iq Dharwar, writes as follows : — 

“The practice of maternal uncles marrying their nieces, i.e. sister's 
daughters, in the S. M. Country and Mysore, and’the surrounding coun- 20 
tries, is quite general, both amongst the Brdhmins and the Sudras of all 
grades. When people are rich the maternal uncles take their nieces in 
marriage out of affection towards them. When they are poor, such 
marriages take place out of necessity to both parties ; i.e. the mater- 
nal uncles cannot get brides without much expense, and the nieces' 
parents have no dowry to give to a [strange] bridegroom. If the 
parents of the nieces are poor and maternal uncles rich, the 
former insists upon the latter’s taking the nieces in marriage, as 
the mother of the bride, i.e . the niece, cannot bear to see her brother's 
riches go to a [strange] bride. I know of no marriage having been set 30 
aside on the ground of maternal uncles having married their nieces, 
although disputes have arisen between some of such parties. 


One family. 


I I 

I Brother of A. A B 

Husband | Wife of A and sister 


of 0 and J. 


I 

Son 

E 


Daughter. 


Another family. 


I" t 

J Brother of C. O D 

Husband i Wife of 0 and sister 


of I and A. 


Son 

G 


Daughter. 


“In cases likeTihe above A has been married to B, the sister of J and 
C, and C Has been married to D, the sister of I and A. Such marriages 40 

are called sSrso jfazUre i.e. mm sptfta Wf- A and C 

re . 

happen, each, to have one or more eons and daughters respectively, 

such as E and F, and G and H. A has an unmarried brother I, and 

0 an unmarried brother J. A gives his daughter F in marriage 

b a 
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to J, the brother of B, and 0 gives his daughter H in marriage to I, 
the brother of D. If B or D happen to die before For H (or any other 
sister they may respectively have) is married, F (or her sister, if any) 
is given in marriage to 0 ; because she is the daughter of C’s sister 
B. For the same reason H is given to A. 

a But cases of the latter nature are very rare, as few families will be 
found so related to each other. 

“ It is not however to be understood that all maternal uncles are 
obliged to marry their nieces. 

10 u There are so many cases' throughout the country of maternal uncles 
having married their nieces, that it would be very laborious task to 
make a list of such parties. I think that about 8 per cent of the popu- 
lation contract such marriages.” 

At the time Steele’s Summary was compiled, both these usages 
(namely, fhat of marrying a sister's daughter, and the daughter of 
the mother’s brother) and others were prevalent in some of the 
castes consulted by him or by his assistants and correspondents. 1 
In some cases his information is derived from written replies, and 
the observations gathered cannot therefore be exhaustive either as 

20 to the castes or as to their ceremonies. Those who examine the Sum- 
mary by the light of local experience will easily find out mistakes 
and omissions. Indeed he himself held the work to be merely a 
preliminary one. 2 

A good deal might be said about the origin of these usages. Thus 
whether the Brdhmanas borrowed them from the Sddras, or vice versa ; 
or whether they arose from local peculiarities or by contact with 
foreigners. We have * examples of similar customs in ancient Indian 
History from which these may have been taken. There are also widely 
spread local usages sanctioning such marriages all over the country. 5 

30 These are very interesting problems ; but I have no space to go into 
them in this work. 

I regret I am obliged to be brief. For both the time and space at 
my disposal are limited. Outsiders can hardly form a correct notion 
of how present usage has so changed the old structure that but little 
remains of the old texts ; and this change must in each case be carefully 
% ascertained from practice. Even in matters most dear to the Brdh- 
manas and the other twice-born classes, usage has fearfully twisted the 
Smritis. Thus in marriages, the bridegroom should, v it is laid down, 
be free from defect of limb; he should not be patita (fallen into sin), 

40 1 See let Ed. pp. 167, 168. 

*~See his preface, page xvi. 

5 SefcRev.J, F. Ream’s Kalyfcna Shatanku, Madras, 1868, pp. 33,64, 59,62, 68. 
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nor Miba (impotent), and he should be free from the ten doshas 
(blemishes). Usage has however made a clean sweep of this. Even the 
marriage of an impotent person in the higher classes is held good and 
binding; and the wife can get no divorce. Again, a man bom 
deaf and dumb can get married. For this purpose the most sacred 
Brdhmanical rite — the Upanayana — is successfully tortured by usage. 
This rite, as is well known, is necessary to malce one adviju (twice-born), 
and before he can be married his Upanayana is essential, or he 
must become a Vratya , and lose caste. For the purpose of the 
Upanayana he must be able to repeat certain mantras , and be initiated 10 
in the most holy mantra , viz., the gdyatri . The pray ogw -writers therefore 
lay down that the officiating priest is to recite the mantras near the 
boy; and custom has further invented the following symbolical cere- 
mony. The mantras (sacred versos) are written in water ; that is, the 
reed is drawn over a quantity of water describing the letters of the 
mantras, and that water is poured down the boy's throat, # and he is 
transformed into a dvija (or twice-born). There are scores of such 
cases ; and writers of pmyogas (ceremonials) have composed rituals 
for the occasion. Thus in Gopln^tha Bhattf, the ceremonial is what I 
have above described. But the sanlealpa (determination) is altered 20 
from the usual form, sanctioned by the Sutras and Smrftis (see part II., 
vv. 14, 15, pp. 10, 02), and made to fit cases where the future student 
cannot study from physical incapacity. 

These deaf and dumb men are afterwards married in tho ordinary 
mode, and the samo mantras are recited. The answers which the bride- 
groom is supposed to give 1 are in this case repeated by the priest. 
Beyond animal instinct, there is no other element in such a marriage, 
and yet according to usage, such marriages are * reckoned quite proper, 
and sanctioned by tho community, although they are opposed to the 
old text laws. 2 30 

In the case of females, if thoy are deaf and dumb, lame, blind, or 
otherwise defective in limb, their marriage is discouraged by old writers. 3 

1 I say this advisedly, for the ceremonial is in Sanskrit, which is not generally under- 
stood by the people ; and when the married are children, they are simply the objects 
of a show which they can hardly understand. 

* I say so because in the qualifications of the bride all old-text writers say she must 
not be feeble or defective in limbs. (See Yajnavalkya ch. i. 52 ; Manu ch. iii v. 4 5 and 
Vishnu ch. xxiv., p. 109 Cal. ed.). Again, the marriage rite contemplates the recita- , 
tion of certain textsawhieh, as containing the pledges to be made by the bridegroom on 
marrige occasions, are of the essence of the rite. Again, tbe prayoga writers, say that in 40 
the case of the dumb aud the idiot, everything relating to the marriage rite is to be 
done by the priest, save the acceptance of the bride, which is to be done by the bride- 
groom. But how can an idiot be capable of accepting a bride ? And yet the marriages 
of such idiots appear to have been contemplated by YAjfiavalkya when he declares 
that the blameless sons of idiots are qualified for inheritance (see ch. 2 v, 141). 

3 YAjfiavftlkya, eh. i. v. 62. 
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But custom now compels a father to get such a daughter accepted m 
marriage; although it is with difficulty that somebody is induced 
even to go through the ceremonial. Usage however is apparently quite 
content with this empty show, for such a marriage generally amounts 
to nothing more. The girl is thrown back on her father’s family, and 
dies there from age or neglect. 

The only department that now remains to be noticed is that of 
divorce. This, as I have said before, is not known to the Smriti 
writers. But usage has superseded texts in the case of all the lower 
10 castes of which I have given one or two examples before. In the 
summary given below, I have collected a variety of other examples. 
I shall therefore content myself by giving two more from our immediate 
neighbourhood Gujarat. 

The first is from the Gujarathi Kasara caste, wherein a wife, it seems, 
can get a divorce from her husband on the ground of ill usage. 
One Kastram sued his father-in-law, complaining that he neglected to 
send his wife Itcha with her dower to his house. It was alleged that 
ill usage had compelled her to leave her husband. A decree was 
passed directing her to return ; and this was upheld in appeal. But 
20 u on a petition from Itcha complaining of ill usage, the court of appeal 
called up the Patels of the caste, some of whom declared that ill 
usage was by the rules of the caste a valid ground, which was practised 
from the oldest time.” This was opposed by the husband and by some 
Patels ; but the court finding the ground to be sufficient pronounced 
a divorce. 1 

In another Gujarath case, 2 one Kasee sued to get possession of his 
wife, who pleaded thal* a divorce had been made between herself and 
the plaintiff by the caste in consequence of the latter’s drunkenness and 
depraved conduct. And the Court held that the divorce pronounced 
30 by the caste was a valid one. It is thus clear that caste sanction 
according to some usages suffices for a divorce, and it is reasonable that 
it should be so. 


Before concluding this section, a few observations on some cases' 
decided in the Presidencies of Bengal, Madras and Bombay in regard 
to marriages are necessary. The first case is a Bombay case, namely, 
^ that of Karsan Oojd and Bit Ripa, (Bombay High Court Beports, 
vol. II., p. 124). In this case the Reporter’s h§ad note runs as 
follows : — 

rr Held that a custom of Talapda Kolf caste, that a woman should be 
40 permitted to leave the husband to whom she has been first married, 
and to contract a second marriage (ndtrd) with another man in his life* 


~r~ 


1 I. Borradaile 387. 


* !. Borradaile 410, 
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time and without his consent, was invalid as being entirely opposed to 
the spirit of the Hindu law; and that such marriage was void by 
reason of its taking place during the life of such husband, and there- 
fore punishable, as regards the womaD, under section 494 of the Penal 
Code ; and that the man with whom the woman so married, having had 
sexual intercourse with her, was guilty of adultery under section 497.” 

The charges against the accused wore as follows : — “ The prisoners 
Karsan Gojd, aged about twenty-two, and Bdi Rupa, aged about fifteen, 
Hindus of the Talapda Kolf caste, and inhabitants of the Urp&r 
Pargand in the Surat Zilla, were charged before the Court of Sessions, 10 
the first (Karsan), under section 497 of the Penal Code, with adultery, 
in having had sexual intercourse with a person (Bai Rupd), who was, 
and whom he knew, or had reason to believe to be, the wife of another 
man (Jayardm Kesheva) ; second (Bdl Rupa) under section 494, for 
having, while having a husband living, contracted a marrij^ge which 
was void by reason of its taking place during the life of such husband.” 

Of these they were severally found guilty, and sentenced to suffer 
certain punishment. • 

In Karsan' s case, the first marriage of Rupfi was proved ; so was the 
natrd marriage with the accused Karsan proved. The defence was 20 
that as a matter of fact there had been no intercourse during the three 
months after the natrd marriage ; and if there were, it would not 
amount to adultery as the parties had contracted natrd . As regards 
the first point the trying judge held that the accused had had sexual 
intercourse, and on the second point he held that Rupa had not been 
divorced from her 6rst husband, that she could not get such a divorce 
without his consent ; that the Hindu law was applicable to the Koli 
caste ; that the caste rules, which were produced, and which showed that 
ndtra marriage regularly contracted should not be set aside, did not 
affect the point under consideration; that even if it were presumed SO 
that the general Hindu law in such a case had been superseded by 
custom, no circumstances were proved showing under what circum- 
stances a divorce like* this could be obtained; and he therefore held 
the second husband to be guilty of adultery, and the woman to be 
guilty of bigamy. The parties appealed to the High Court on the 
ground that Karsan had contracted natrd according* to the rules of the 
caste; and was guilty of no offence. The Court referred to the Sessions t 
Judge for enquiry as to custom, and although it was found proved, they 
adjudged # prisoners guilty, and sentenced them to reduced terms of 
imprisonment. 1 40 

1 I give below extracts from the printed proceedings : — 

Before deciding the case, the Court called for the finding of the Sessions Judge on 
the following questions : — 

(1.) Is it permitted to a woman in the Talapda Roll caste, for any and what reasons, 
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In another case in 1876, the Bombay High Court appears to have 
gone a step farther, and ruled that “ Courts of law will not recognise 
the authority of a caste to declare a marriage void, or to give permission 
to a woman to remarry.” This was in a Teli caste from Khandesh, 1 

to leave the husband to whom she has been first married, and to contract a second 
marriage (n&tr&j with another man in his lifetime and without his consent? 

(2 ) Is the permission of the caste necessary as a preliminary to such second mar- 
riage (n6tr&), or is such permission ever given subsequent to the contract ; and if so, 
what is the mode in which it is given, and what is the effeot which, when given, it is 
10 considered in the caste to have? 

(3.) Quote any instances which may have occurred in the caste, within your own 
experience, in which a woman has contracted a second marriage in the lifetime of her 
first husband and without his consent ; and mention the position which such a woman 
has occupied in the caste since such second marriage. 

The Session Judge reported as follows : — “ My finding on the first question is that 
it is proved by the depositions of the witnesses recorded that it is permitted to a 
woman in /he Talapda Roll caste to leave the husband to wdiom she has been first 
married, #nd to contract a second marriage (natra) with another man in his lifetime 
without his consent. 

20 “My finding on the second question is that the permission of the caste is not necessary 
as a preliminary to such a contract of second marriage (natra); that permission is 
sometimes given or withheld subsequently to the contract, i. e. y on the complaint of 
the first husband ; if she restore to him any property she may have acquired by her 
first marriage, she does not lose her position in the caste. 

“My finding on the third issue is that the instances quoted support the view' 
contained in the two preceding questions.” 

On these findings being received, their Lordships passed the following decision : — 

“ Per curiam . — Karsan Goja has been convicted of committing adultery with Rupa, 
the wife of Jayaram, and Rup& has been convicted of contracting a marriage with 
30 Rarsan, which is void by reason of its having taken place during the lifetime of 
Jayar&m. The defence in the ease of each prisoner is the same, namely, that a natra 
marriage has been solemnised between Karsan and Rupa, and that it is the custom of 
the Talapda Koli caste that a w oman may without the consent of her husband leave him, 
and contract a valid marriage with another man. We are of opinion that such a caste 
custom as that set up, even if it be proved to exist, is invalid as being entirely opposed 
to the spirit of the Hindu law; and we hold that a marriage entered into in accordance 
with such a custom is void. The convictions must be held up, but as the Judge has 
found the custom set up by the prisoner to be proved, we reduce the punishment 
awarded to Karsan Goja and Bai Rupa to three months* and one month’s rigorous 
40 imprisonment respectively.” 

1 Indian Law Reports, I. Bombay series 347. The judgment in appeal says : — 

“ The Court does not find it established that there is any valid custom by which a 
woman of the .caste of the first accused can claim a right to marry again, because her 
husband is a leper, and without having obtained a release from him. The Court does 
* not recognise the authority of the caste to declare a marriage void or to give permis- 
sion to a woman to remarry. The wife in this case, and the appellant who performed^' 
the ceremony of remarriage, probably acted in a bond fide belief that tfietconsent of the 
caste made the second marriage valid ; but though that circumstance may be taken 
into account in mitigation of punishment, it does not constitute a defence to a charge 
60 under Section 494 of the Indian Penal Code, or under that section combined with 
Section 109 of the Cod*. The Court confirms the conviction ; -but as the Appellant 
lias^already undergone imprisonment for 25 days, it remits the remainder of his 
sentence.” 
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Two issues are raised by these cases ; first, what is the law ap- 
plicable to the tribes and castes concerned in respect to their marriages, 
and secondly, what is the tribunal which is to enforce obedience to that 
law. On the first point I think the facts and authorities which have 
been above adduced, and others which will be succinctly given further 
on, make it clear that it is not the text law of the Srutis or Smritis 
that applies to these castes. 1 They are Ati-Stidras at the best. But 
even were they Sudras, the result ought to be the same. For in 
regard to Sddras, the Aryan authorities are very unfavourable to their 
reception into the Vedic circle. A Brdhmaga must not teach a Sudra. 10 
He is commanded not even to hold converse with him by some writers. 
For the touch of a Sudra, no end of penances are prescribed. Even 
when the privilege of performing certain rites was conceded to Sddras, 
it seems to have amounted to little more than the performance of the 
mere ceremonies without the recitation of texts. 2 And here again, a 
kind of distinction appears to have been drawn by which the Sdclraswere 
divided into two classes. But if one examines narrowly, very little 
substantial difference is to b^perceived. They are still the servile class 5 

N.B . — The cases noted in the foot note at page 349 which are connected with the 
subject are — 2 Bom. H. C. Rep. 117 (2nd Ed.), 124 (1st Ed.) ; Reg. v. Manohar Raiji 20 
(6 Bom. H. C. Rep. 17 Cr. Ca.); Khemkor v. Umiashankar (10 Bom. IT. C. Rep. 
381); Rahi v. Govind (Ind. L. R., 1 Bom. 97). 

1 Kirata seems to be the old name for the people who now go by the name of Rolfs. 
They appear to have been considered out of the pale of the four classes from their being 
called Dasyus (see Manu eh. x., vv. 44, 45). There is also a caste whose occupation 
is that of fishermen, and who are called Rolls. In that case too they would be out 
the pale of Aryanism as being Antyajas , see Yama Smriti v. 54 (p. 565) and Ahgirasa 
Smriti v.*3 (p. 554). 

Again, a Teli (oilman) is described as a pratiloma offspring of a &ddra from a Yaifiya 
woman (see Ausanasa Dharmasastra vv. 22 and 23 p. 498). # An oilman is placed on 30 
a par with the manufacturers of w ine and Antyas in the Brihatpar&sara eh. vi. v. 240 
(pp 203 and 204, 2nd part). 

8 Sudra Kamalakara (1. 32 p. 2 line 6) : — 

I cfaf f^PTrf 3fRxf|^rorf Tfl %f | 

Translation : — These rites are for sachchhudras (superior Sudras). Similarly the daily 
observances which will be hereafter laid down, are for them alone. In the cate of 
the inferior Sudras the marriage alone [takes place]. 

8 In Laghu Vishnu Smriti, vv. 105 and 106 : — 

vraJ II 40 

Translation : — A Sddra is known to be of two sorts : — feraddfri [unauthorized to per- 
form a Sr&ddha]'and others ; of these, food may be taken from the &r£ddhi, but not 
from the others. In the Ausanasa Dharmasastra v. 50 (p. 501) runs as follows:— 
wtf 3TT rfi fief FpT: I m^nmf^TrT: |l 

. || Translation : — One born from a $udra of a Sudra woman is terme da 

Sddra. If he is devoted to the service of the twice-born and the performance of the 
Pakayajtldb is termed a Sat-6urira. One not such is an Asat-Sudra. 

In the Garuda Purana, Jambudvipa prastava. section it is said : — 

tot: II ww v* arfa || 
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standing on the borders as it were of the Arya community, but not 
formiug an integral portion of it. They were indeed provided for in 
a speculative way by the Arya Code ; but they had the ban of their 
class as a mark of exclusion ^from the regular Aryas. There were 
various rules laid down to mark their degradation, the principal being in 
the matter of intermarriages, the non-performance of Vedic sacri- 
fices and ceremonies, and the descent of property to illegitimate mem- 
bers of families as of right. It is true that the division into four classes 
' is older than Manu ; for Manu notices it, and in his time the mixed 
10 classes, both Saloma and Vilowct, had acquired considerable importance. 
But still there seems to be a clear line of demarkation between the 
first three classes and the fourth. And this must not be lost sight 
of by the historian and the administrator. 

In our present social scale, there are classes below the Sudras, viz., 
the Bhila^ Kolis, Malidrs, Mangs, &c. These are popularly called Ati- 
Sddras-»-meaning, exceeding even the Sudras in lowness, &c. It seems 
that Mahdrs are probably Makaharas (great thieves), and belong to that 
class of people termed the Dasyus, the enehiies of the Aryas. 

Some writers would place Dasyus among the Prcitilomas (see Me- 
20 dhdtithi on Manu). The Sddra Kamaldkar notices the division by some 
Smriti writers into the Sat-Sddras, and the Asat-Sddras, to which I 
have alluded before. The latter class would be the Ati-Sudras, who 
are likewise termed Antyajds. 1 

Rdpa Ndrdyana, quoting the Bhavishya-purdna, thus speaks of the 
worship of Vindyhavdsini by the different tribes of Mlechchhas and 
Dasyus : — “In this manner, that cruel [goddess] sacred to the Kirat&s 2 
is worshipped by various thievish tribes of Mlechchhas, without mantras ” 
[Sddra Kamalakar, Bombay Edition, leaf 10 p. 2 line 3]. This shows 
what mixture there has been. 

30 The nonregenerate class thus seems to form a group by itself ; and 
its internal economy is not specially provided for by the ordinary Arya 
writers on law. For when we come to consider what law is in the 
view of the early writers, we find that the Stidras are always avoided 


Translation : — On its borders live the Kir&tas in the east, the Yavanas in the west, 
• the Andhras in the south, and the terrible Turashkars in the north. 

Prydschitta Mayukha thus quotes Apastamba : — 

spcqsTT: II 

Translation * Rajaka (washerman), Charmakara (leather-worker), Nat a (the rope- 
44> dancer, &c.), Buruda (worker in Bambu wood), Kaivarta (kolis, &c»), Meda and Bhilla ; 
these seveu are termed Antyaj&s/ 

1 People bora on the boundaries of the Aryavarta. 

* f£olis, Bhilf, Gonda, &c. 
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by the twice-born classes. 1 Manu puts the Kolis amongst the 
Dasyus^ (thieves). Kamalakara says (see note p. 37) that there are not 
even ceremonies for the Asat-Sudras \ but mere marriage. The Mahri- 
bhrirata in giving the law for kings prohibits the performance of the 
duties of the Brdhmanas 3 by any other class, and especially by the 
Sridras. Further on Vydsa himself, as interpreted by his commentator, 
limits the religious acts for the Sudras or Dasyus to making gifts to 
the twice-born alone. 4 While all that is thus left to Sridras is to make 
gifts to Brdhmanas, the Brahmanas are commanded not to accept their 
gifts on pain of becoming Sudras by such acceptance. 5 10 

Such being the state of the Sridras and the Ati-Sridras in respect 
to the performance of religious ceremonies according to the old Aryan 
writers, I now proceed to examine into the Smriti-texts, if any, ap- 
plicable to their marriages. In both the cases above mentioned, there 
are no texts cited which govern the present marriage practices of the 
Sridras and of the Ati-Sudras. And the Arya Law (or the Hifidu Law 
as it is now called) has, if I may with deference say, nothing to do with 
them. They are regulated by usages of the country and of castes and 
families, and these alone ought, it seems to mo, to be always ascertained 
and followed so far as respects the first question with which I started. 20 

As regards the second question, namely, the tribunal which finally 
decides these matters socially. So far as history goes, it appears that 


1 Manu ch. iv., vv. 61, 80, 81, 84 — 86, 99. Angiras Smriti, vv. 49, 50, p. 558, 
v. 54 p. 559 ; Apastamba, ch. iii. vv. 1 — 2 p. 571. 

9 Cb..x.,44. 

3 See Mahdbhdrata Santiparvan Rajadliarnia, ch. 65 v. 9 : — 

Translation : — The duties of the four orders and tliose*laid down by the Vedas 
should, oh king ! be followed by Brahmanas; no one else shall ever know them. 

* See Mah&bhdrata 6dntiparvan Rajadharma ch. 65 v. 21, which runs thus : — 30 

I qrerwr wfra II Translation 

* He who wishes prosperity should give presents on account of the different sacrifices — 
so all the Dasyus should perform the Pakayajna which are important.’ The commen- 
tator Nilakantha on this verse says ffcT 3TT- 

Translation ‘.—Wealth should be given to Brdhmanas on account 
of the Pakayajna . The Sraddlia too, it should be understood, is to be performed by 
him by [gifts of] uncooked food and wealth. Kamalakara too in connection with these 

verses says in his Sudra Karaaldkara 1. 15 p. 1—qrf *nTrT rT5T>4% 

r VriT f tqTT ‘ As to the Srdddha rite that 

is laid down for MleCchlias and the like in the Rdjadharraa (duties of a king) in the 40 
Mah&bhdrata? it means the feeding of one’s caste men, gifts and the like.’ The depar- 
ture from the plain meanings of words involved in this interpretation is justifiable in 
view of what Vydsa himself has said in the earlier part of the same Parvan , see ch. 60 . 
v. 37, vix., j Translation : — There is no recitation of a holy text in the 

case of a Sddra. 

8 See Part II. p. 56, lines 10 and 11 p. 57, line 1. 

C 3 
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marriage and divorce disputes have always been decided by the caste 
Punchayats, or Mahajans, as the case might bo. 1 2 * Bombay Regulation II. 
section 21 cl. 1st, as far as it is yet unrepealed, does not permit of caste' 
questions being litigated in courts. 9 The Bombay High Court have 
held that “it would be an interference in a casto question within the 
meaning of that section, if a court were to make a decree ordering the 
members of a caste to re-ad mit a member to a participation in caste 
communications and privileges.” 8 

There is happily no matrimonial court for Hindus, and according 
10 to their usages and traditions it seems that, unless the Government 
deems it proper to invoke the aid of the legislature, it will be for 
the castes to decide whether their members are married or divorced 
according to the proper usages. According to the constitution of 
Hindu society, the Brdhmanas will take the lead ; but in the case of 
other cartes, they (the Brahmanas) can only act as advisers. 
Agreeably to such usage, the granting of a divorce, or the recog- 
nising of a divorce as one properly made, i§ the duty of the caste. In 
some cases the mere will of either party or of both parties suffices, and 
there the caste can do very little, except to accept what has been done. 
20 Even Kamaldkara recognises divorces made by either of the parties. 4 * * * 

1 See the eases previously cited, pp. 13, 34> ; also Steele’s Summary pp. 85 to 168, 
and pp. 166—169, 170, 171 ; and all the authorities noted in the marriage summary at 
the end of Appendix IV. Section 1. 

2 The unrepealed portion runs as follows : — The jurisdiction of the Civil Courts 
shall extend to the cognizance of all original suits and complaints of a civil nature, it 
being understood that no interference on the part of the court in caste questions is 
hereby warranted, beyond the admission and trial of any suit instituted for the recovery 
of damages on account of* an alleged injury to the caste and character of the plaintiff 
arising from some illegal act or unjustifiable conduct of the other party. 

30 s Printed judgments for 18/8, p. 235, Narottam Bhagvan v. Mithalal Kdhdndas and 
42 others ; see also I. L. R. 2 Bom. 470, 476. 

4 See ^tidra Kamalakara 1. 74 p. 2 lines 4 to 8, viz. : — 

| ?nr: *rsr(3r<T: qfrrtr I Sp fi renTrat q ftcq i gq i ftnrr 

'Tfa: II ^ tRr; I fPHfzpnTflnfaqT 7 n | 

artV wr^sTfr STsrtt srrf^r l g ’Thrift t 115 

vpfsrft WH -- 1 -ssnjWRT: (%PTT: tfa?flTrf?*qTtT= II 

I sfafir H5nrr s r ? 11 ’f[fr°rr ff^rr wnfs | 

*ftor*r<T *r f^r II 

Translation : — As cited in the Kalpataru, Devala says ; — * A woman may abandon her 
40 husband, if he happens to be missing, or to become votary of the Yourth order, or to be 
one impotent or degraded, or an offender against the king ; or when he is dead. A woman 
may, for the continuance of the line and not out of wanton ness, tnkc to another hus- 
band whether the first husband is alive or dead.’ Narada says : — ' A Brdhmani ought to 
await [the return of] her husband, who has gone abroad, for eight years; a woman 
who has become a mother, for four years, and one not a mother, for two years/ No period 
fof waiting] is laid down for a $udra woman, nor is there any transgression of duty 
[in her marrying again], particularly in the case of one not a mother. In the case of 
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Steele's Summary likewise gives eases in which it is open to the parties 
to effect a divorce. The consent of the husband is not always contem- 
plated. The sanction of the caste alone appears to suffice. 1 It would 
seem therefore that those who have to administer laws according to 
the usages of the country, must take such usages as they are. It 
would be very desirable if they were better. But wo cannot, I say with 
all deference, help ourselves in this matter. In each case one must 
depend on the usages of the caste. 

Thus in the case of Karsan Groja, above mentioned, the trying judge 
said, he could think of no case of such irregular marriages save in the 10 
province of MalSbfir. But general as well as Indian history afford 
numerous examples of the same kind, 1 * It may be unfortunate that 
these things exist. It may equally bo unfortunato that hundreds of 
such caste usages by which the people are guided in their daily transac- 
tions should prevail, but so they do mutatis mutandis in all countries; 
and unless the law is altered, I oannot conoeive how people^ can be 
blamed for acting in accordance with what they know to be the law, 
and in accordance to which they have acted for thousands of years. Kolis 
and similar tribes are considered non -Aryan by several writers. 
Others have made attempts to include them within the scheme of 20 


women of the remaining classes [viz., the intermediate two,] the period of waiting is one 
year. If [the first husband] is reported to be living, the period of waiting is double. 
This is the rule laid down by Prajapati for women is respect of procreation. Therefore, 
in resorting to another [husband under the said circumstances] there is no sin. 

1 Steqje, p. 170 : — “ Among the lower castes, widows and wives under certain circum- 
stances are allowed to form the inferior contract termed Nikali, Pat (P.) or Oorkee (1>.) 
These circumstances are if the husband proved impotent (76 C. P. S. K.) ; or the parties 
continually quarrel (72 C. P.) ; if the marriage were irregularly concluded ; if by mu- 
tual consent the husband breaks bis wife’s neck ornament, and give her a chor chittee 
(K. P.) After which divorce, with the concurrence of the caste, the wife may form Pat 30 
with another man, S. : sometimes even without their concurrence. And if after 12 years* 
absence a husband continue unheard of, his wife may form Pat : should he afterwards 
return, she must return to her first husband ; or live with either at her option, the 
party deserted being reimbursed his marringe expenses, K. D.” 

Id., p. 174 : — “ In the lower castes, besides adultery, &c. above mentioned, the hus- 
band’s impotence or simple disagreement of the parties, even against the advice of the 
caste, is sufficient to cause a divorce, D. The husband breaks his wife’s Mungalsootr, 
and tears her saree, when she is at liberty to form Pat with another, K.P.D.” 

2 See Mayne’s Hindu Law and Usage pp. 51, 52 ; Indian Antiquary vol. VI. pp. 251 to 
261 (Polyandry in Northern India) 5 Ibid. vol. VII. p. 86 (Polyandry in the Punjab) ; 40 
Ibid. vol. VIII. p. 3W (The Weddas of Ceylon); Bhutal Pandye’s Law of Alyasantana 
translated bysRdmaswamy Naidu 5 Nelson’s View of the Hindu Law as administered by 
the High Court of Judicature at Madras, pp. 93, 99, 141 to 146 McLennan ’s Studies 

in Ancient History, Primitive Marriage, &c. pp. 139 to 156 ; Consanguinity in Marriage, 
Fortnightly Review, November 1865, pp. 710—30 ; Endogamous and Exogamous Mar- 
riages, Contemporary Review 1873, pp. 412 — 426; Leviratesand Polyandry, Fortnightly 
Review, Mav 1977, pp. 694 — 707 ; The Northern Barrier of India, by F. Drew, pp. 263 — 

265. 
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Aryan classes by either calling them AtUSudras or Mlechchhas, or by 
adopting the fifth class, which was at one time in the cjgntemplation of 
the Yedio writers. This^ would probably be the class whom Patafijali 
would call Niravasita-Sddras . But for practical purposes, such as 
marriages, &c., the religious scheme of Hindu oeremonial has left them 
out altogether. Were it otherwise, all the nations of the earth would 
have to be included in the same class. 1 

These low caste Hindoos, like Kolis and Telis, are not therefore within 
the ordinary pale of the Hindu law. . Their family relations, their 
10 ceremonies, and even their gods are determined by custom and usage. 
It is a matter of consideration, therefore, whethor they can be punished 
civilly or criminally for disobedience to a law to which they owe no 
allegiance. 

A few remarks on other criminal cases may not bo out of place. 
The case sioted below 2 of Sagdi wives in Behdr as opposed to Bilidi wives 
resemble our ndtrd in Gujarath and Pdta in the Dekkan as opposed to 
lagna. The custom of divorce set up in this case does not appear to 
have been proved. But if the sanction of the caste by payment of a fine 
or otherwise had boon obtained, I presume it would have been sufficient. 
20 A marriage which is made by the application of a little red powder to 
the future wifo’s forohoad, can surely be unmade by its being wiped off 
if the community to which the parties belong recognise the propriety 
of such a proceeding. 

In another case 3 (which came from Assam) wherein the husband sued 
for restitution of conjugal rights, it was pleaded that there was a divorce 
and a deed executed to that effect; the Munsif held the deed proved ; 
but the District Judg§ ruled that the custom of Assam proved by the 
deed could not override the Hindu law, which forebade divorce. The 

1 See the following curious extract from Steele’s Summary of Castes and Customs, 
30 1st Ed. p. 124 : — 

“ The Moossalmans and other foreign castes (called Yewun) are inserted in this place 
by the Brahman compilers. Their origin, as fabulously told in several books, was from 
four causes : — From the Dyty, wife of Kusyap Rishee, from the fifty sons of Wiswumit 
Rishee who were cursed by him ; from the cow Kamdhenoo given to Wasisht Rishee 
by Brabm ; from Parseemoond and Ardhraoond, sons of Sagur Raja, to whom Wa- 
sisht Raja presented the Sagur country (including Persia) to the westward; from 
Kshatriyas and other Hindoos who have from time to time lost caste (Wishnoo Pooran). 

% “ During the 4000 years of Kaleeyoog, the sects of Yewun have increased to a. great 

number. They reckon several thousand prophets and saints whose tombs are endowed 
40 with spiritual energy (Kur&mat) at the present day. The ChineSe are a low caste of 
Yewun who do not refuse any kind of food,” and “ the Yewun of Bokhara are accused, 
like the Portuguese, of making proselytes by force.” — “They distinguish three kinds 
of Yewun in Hindoostan, Parsee, Moossalman, and Iswee,” including English, French, 
Portuguese, &c. These castes refuse no kind of occupation.” 

a -Sfe 3 Calcutta Law Reports 410 ( Bissuram Koiree v. The Empress of India), 

8 Ind. L. R. 3 (Calcutta series) 305, Kudomee Dossee and others v, Joteeram 
Kolecta, 
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High Court corrected this, and sent back the case for a finding as to 
the custom set up. But it seems to me that when there was a 
deed, no reference need have been made unless the deed had been 
denied. For, so far as the history of Assam shows, there is but little 
Hindu law known there, and indeed in several divisions of Bengal 
and Assam, marriage customs are as different from those contemplated* 
by Aryan writers, whether of texts or glosses or digests, as they can 
possibly be conceived. Half the world, it is said, does not know how 
the other half lives. In India, where intercommunication iS still so 
slow, and mass education so defective, the people go on in their old 10 
grooves, altered and fashioned by their; local customs and usages, 
which have been sanctified by time and confirmed by habit. 

Again, it is worthy of consideration whether it is just for courts of 
law to disregard well established customs and national usages on the 
ground of morality and public policy. The laws of marriage for the 
different castes are their own usages, and they can only fye altered 
either by the castos or by the legislature. 

Morality is a very elastic terra. History shows that it is a very unsafe 
guide ; and courts in India ought especially to bo very careful. An 
example of morality working unequally may be seen by referring to 20 
recent reports of two Madras cases, viz., Iravanni v. Ittdpu, 1 and 
Chinnd and ten others v. Tegarai / J In the first case a common Malabar 
squabble formed the subject of discussion ; in the second, the rights of 
certain dancing girls attached to a pagoda establishment. As regards 
the morality of both classes, I should probably not differ at all. The 
one is a system of open and the other of clandestine prostitution. 

But I should be loth to impose my own moral conviction^ on two 
numerous communities, which have existed from time immemorial. 

In fact, my unwillingness to dictato would be in the direct ratio of the 
intensity of my convictions. The growth of customs may be slowly 30 
changed, but it must come from within, and not from without, if the 
progress is to be genuine. And it strikes me in reference to the above 
two cases that when the judges speak of family quarrels, in the first 
case, the word ( family 7 is only used in the Malabar sense. For there « 
can really be no family according to our notions when the relations of 
man and wife are perverted. Yet the courts do justice to the children 
of such people, and decline the duty in dealing with the temple girls 
on the score of morality. I confess I cannot see the difference between 
the two (jftses. And again, if the dancing girls had previously a 
legal position, 5 when was it changed by a special law ? They are 40 
still the members of a religious establishment. 

1 In L. R. I. Madras 153. 8 Id. 168. 

3 See 2 Madras H, C. Rep. 56 ( Chalakondee Alasami v. Chalakonda Ratnacha • 
lam)*, v. 6 Madras II. C.' 161 ( Kdmdkshi v. Nagarathnam ). 
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Moreover, unless tho safe guidance of caste usages and customs be left 
untouched, I do not know what a state of confusion we may be 
landed into. Thus*in a recent case , 1 one of the Calcutta High Court 
judges has held that — 

“ Marriage between parties in different subdivisions of the $ udra caste is prohibited 
unless sanctioned by any special custom, and no presumption in favor of the validity 
of such a marriage can be made although long cohabitation bad existed between the 
parties.” 

In a Madras case 2 3 4 it has been held that a marriage between two sub- 
]0 divisions of the Sddra class would bo valid by Hindu law. In the 
course of his judgment, Mr. Justice Holloway observes : — “ Further, I 
am clearly of opinion that the classes spoken of are the four classes 
recognised by Manu, and not the infinite subdivisions of these classes, 
introduced in the progress of time.” 

This, I think, ignores Manuks code itself. For the provisions of 
chapters is., x., and xi. show that the whole system was speculative, 
and was never introduced anywhere as a whole. As a matter oi fact 
neither Manu nor any other Smriti has had legislative force at any time 
as I have elsewhere explained ; and before going into tho wide, uncer- 
20 tain and unexplored field of Hindu law, we ought to seek for tho 
parties’ customs in such matters. Our Elphinstone code rightly places 
the usage of the country (which includes caste and family usages) above 
tho Hindu law. As usage goes, the Bengal judgment in the case of 
Narain Dhara v. Ralchal Gain, guardian of Jonardon, seems to be the 
correct one. 

The last case I have to speak of is that ot Ramangavda and twofithers 
v. Shivaji Rayaji Patil. z In this case the court hold that by Hindu 
law, the marriage of a man with his sister’s daughter is incestuous. 

It does not appear whether the customary law on the point was 
30 questioned by the opponent from tho first. But looking to tho testi- 
mony of such eminent persons as Sir T. Madava Bow and others, 1, 
I take that to bo impossible. As a question of dry law, the above 


1 Ind. L. Rep. 1 Calcutta 1, ( Narain Dhara v. Ralchal Gain , guardian of Jonardon), 

* I. Madras H. C. Rep. 478, ( Pandaiya Telaver v. Puli Tilaver). See on the other 
hand Elphinstone’s India (3rd ed. p. 84). 

3 Printed Judgments of the Bombay High Court for 1876, pp. 73, 154. 

The authorities stated are 

* (1) Manu, chap, iii., pi. 5 ; 

(2) Y&jnavalkya, i., 52 ; 

40 (3) Yijnailesvara -Ach&rakanda, f. 6. p. 1,1. 15; * 

(4) 1 West and Biihler, p. 141 ; 

(5) Vyavahara Maydkha, chap, iv., sec. v., pi. 29 ; # 

(6) Macnaughten Hindu Law, 61, 2nd ed.; 

* * (7) Steele, pp. 33, 36, 165, 163. 

4 Se£ p. 425 above. 
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authorities resolve into two — thus the first 1 and sixth 2 are one and 
the same : namely, Manu, III., 5, which says that the bride should be 
an asapinda of the mother.” Beyond this, the translation of Sir W. 
Jones is not quite accurate. Similarly, two, 3 three* and four 5 are one 
and the same. Authority five 6 refers to the subject of simple adoption 
and of Dvyd mushy&yana adoption, and the subject of marriage of 
the adopted with a bride from the families of the natural father and 
mother, is brought in from a text of Gautama to prove that there is a 
simple adoption as opposed to a Dvy£mushy6yana one. The seventh 
refers to four pages of Steele's Summary of Castes and Customs. 7 10 
It will be seen that the passages refer to different districts. • So 


1 Manu, III., 5 : — ^ W ^ 3TT 1 1 AT 

Translation : — She who is not a sapinda of the mother, and who is not of the same 
gotra with the father, is proper for the twice-born to marry. 

2 W. II. Macnaughten’s Hindu Law, p. 61, 2nd Ed . : — “ The relations with whom it 
is prohibited to contract matrimony arc thus enumerated by Manu : * She who is not 
descended from his paternal or maternal ancestors within the sixth degree, and who is 
not known by her family name to be of the same snme primitive stock with his father 

or mother, is eligible by a twice-bovn man for nuptials and holy union.’ [This is Sir 20 
IV. Jones’ translation based on Kulluka’s comments on the verse in the preceding note.] 

3 Yaj I. 52. | || 

Translation : — lie who has not lost his Brahmacharya (chastity), let him marry a 

girl of [good] parts who has not been accepted or enjoyed by another, [who is] 
attractive in his sight, who is not a Sapinda of him [and is] a junior. [See above, Part 

IT. p. 167.] 

4 Vij., f. 6, p. 1, line 15 : — 


win *rr ^ ^rf^r <tr; l [This is 

merely a dissolution of the compound asapindam in tlic verse in the preceding 
note, showing that “ asapinda is one whose body is not the same.” 30 

8 This is an amplification of the same word by Vijnanesvara : — 1 West and Biihler 
p. 141 : — " Vijnanesvara says (Achdrakanda f. 6, p. 1, line 15), when he explains the 
verse I., 52 of Yajnavalkya in which it is declared that a man shall marry a girl 
w'ho is not his sapindd : — 


l *rr *rFr*sr 

^ | r^TifC 

’Tra'sfar ctct 




t sriWr rTTTi Wir- 


I w wirrtqrr^rr |i 


40 


8 See abofe Part IL, page 61, lines 25 — 40 , and p. 62, 1. 1. 

7 I quote from the first edition of Steele the material passages which bear on the 
• present question : — 

“ 5. Intermarriage within the Sugotr Supinda is forbidden, and with a female of 
another caste, P. C. (Mit.), and besides the Wirood Sumbund or prohibited degree of 
connexion within seven degrees, marriage is forbidden with the following tlsogtor 
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far as marriages like the one in question are concerned, it is stated that 
“ Intermarriage with cousins and nieces is prohibited, but occasionally- 
takes place” (p. 165). D. refers to Southern Maratha Country. It 
may be seen also that intercourse would be incestuous only where the 
marriage was between Sagotras or between different castes. Again, 
Steele is not correct in saying that the marriage is annulled even in 
such cases j for except where the parties belong to different castes, there 
is no annulment of marriage. If the marriage be of Sagotras , it stands — 
though it cannot bo followed by, intercourse. As regards Sapindas, no 
10 such restrictions appear. And Asvalayana, Baudhdyana, Devala, Brihas- 
pati and others distinctly direct local usages to be observed in regard to 
marriage and other matters. B. S., or Bh&lachandra Sdstri, is one of 
the authorities quoted by Steele in respect to prohibited degrees. It is a 
pity his opinion in original is not given; because in Bhdlachandra S£stri*s 
own castq, marriage with a maternal cousin is universal. In regard 
to this particular class of marriages, the law in the Southern Maratha 
Country, Mysore, and the South of India seems to be clear. It seems 
to be a pity that marriages like Rayaji’s, celebrated many years ago, and 
apparently with the sanction of the community, should be disturbed. 
20 ‘It is now conceded that even the Mitdkshard and Mayukha are not 
binding as a whole, and that remark would apply with still greater force 
to Manu, Yajnavalkya and others, whose works are now almost obsolete, 
and have had no legislative force at any one time in history. 

Supindu connexions : a parent’s sister’s daughter, a mother’s brother’s daughter, and a 
sister’s daughter. (Page 33.) r 

Should the parties prove to be within the prohibited degrees of marriage (see para- 
graph 5), the wife must be repudiated with maintenance, and expiation performed. 
B. S. (Page 36.) 

The parties must be of the same caste and different Gotr or family stock, P. BrAh- 
30 manas are prohibited from intermarrying with all Supindu relations, aud descendants 
of their Rishi’s brothers, and connexions within 3 or 4 degrees, P. Intermarriage with 
cousins and nieces is prohibited (53 C. P.), but occasionally take place from poverty, 
P. D. So with aunts and their children, Sugotrus and Supruvburs, and of course with 
daughters, mothers and sisters, D. A brother’s children may, however, ‘marry sister’s 
children not being Sugotr, D. First cousins intermarry in theWys caste, D. Komtees 
give their children to nephews and nieces, D. Other exemptions in particular sects of 
BrAhmans and other castes are mentioned, P. D. (Page 165.) 

Among the Brdhmans and higher castes, if it be discovered that the parties were of 
« tbe same Gotr, or different castes, the marriage is annulled, the wife being maintained 
40 by the husband, but connexion would be deemed incestuous (the hpsband must maintain 
her ns a sister), 2 C. P. S. D. 

The woman and her children are permanently excluded from caste, D. ^Minor omis- 
sions of ceremonies are followed by penance only, D. In the lower castes, in which 
previous inquiry is not so strict, if the discovery be made before the girl’s Shanee, or, 
even before the birth of children, she may be married to another by Pat, S: D. 

Thlt marriage is not annulled by the discovery that the parties are of the same 
*koolee, 10C. P. (Page 168.) 
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SUMMARY OP MARRIAGE CUSTOMS IN DIFFERENT 
PARTS OF INDIA. 


[In several instances, references alone are given, as the space at my disposal is limited.*) 
Southern India* (including Berars, Central Provinces, and the 
Bombay and Madras Presidencies): — 

The following are extracts from the Gazetteer for the Haidardbad 
Assigned Districts, commonly called Berar, by A. C. Lyall, Commis- 
sioner of West Berar : Bombay, 1870 : — 


“ The custom of widow marriages prevails universally among the agricultural com- 
munities, and perhaps more or less among all others, except the Br&hmans, the north 10 
country trading classes, and the highest families of any caste. Divorce by mutual 
consent and deed of separation is also permitted, and the divorced woman marries 
again. These irregular unious are colled pat marriages ; but they are quite reputable, 
and the offspring is legitimate. Very primitive and grotesque connubial rites prevail 
among the Banjaras and Manbhaus, who have strongly coloured their cerenfonial with 
that shade of mockery which still tinges slightly all marriage rejoicings” (p. T86). 


Again : — 

“In some castes, even BrAbmans, marriage is allowed with maternal uncle’s 
daughter, and this concession grows more common as the social grades are descended. 
You may marry your deceased wife’s sister, but not your dead husband’s brother; 20 
though among the Gonds this latter kind of match does occur, and even among some 
of the Banj&ras. 

“ But, perhaps, the most curious incident of the system is, that in certain communi- 
ties similarity of worship is a bar to connubium. Before concluding an alliance the 
Kunbi and other tribes look to the dewak, which means literally the deities worshipped 
at the marriage ceremonies; the fact being that certain families hold in honour parti- 
cular trefcs and plants, and at marriage time branches of these trees are set up in the 
house. It is said that a betrothal, in every other respect unexceptionable, will he 
broken off if the two houses are discovered to pay honour # to the same kind of tree. 
Follow this vein of inquiry lower down, and you find the custom more distinct among 30 
the Gonds in their wilder state. In the Wun district the Gonds are divided into 
tribes, which are again sub-divided into Gotras. The Gotras have each a distinguish- 
ing name, or surname, to all members ; while Gotras fall within one or another of four 
classes of worshippers : — 


(l.) Those who worship 4 gods. 

(2.) „ ,, »> 5 » 

(3*) j» »> u 0 »« 

(4.) „ „ „ 7 


u Now, a marriage cannot, of course, take place between two persons having a com* 
mon surname; hut it is also declared that neither is marriage allowed between two of 40 ^ 


^the same worshipping class, though surnames be different” (pp. 187* 188). 

The following in regard to the Wun district shows that the 
Rdfeshasa f<frm is still extant : — 


“ The males and females work separately and at a distance, and are never associated in 
their labour. A Gond male desiring to marry, gathers intelligence as to what lady of 
the adjacent villages he should moke the object of his choice This being done, he, 
attended by his comrades, resorts to jungles where his wife elect is working, in com- • 
pany with her female relations and friends. Coming in sight, the bridegroom, taking 
d% 
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advantage of the unprotected state of the women, working as they do far away from 
their homes and male relations, pursues them. His friends will not aid him to carry 
away the bride by force, unless he, unaided, succeeds in touching the bride’s hand 
before she finds a safe shelter in her village. Here it must be told that the women 
often fight every inch of ground with their pursuers, inflict the most serious hurt, and 
sometimes most shameful defeats. The contest continues even after the bridegroom 
has touched the bride’s hand. If the fight is drawn to the skirts of the village, the 
male portion joins the females, and pursues the enemy back to their village. But the 
touching of the bridegroom once effected, the marriage coutract is sealed, and cannot 
10 be broken” (p. 188). 

Marriages within the gotra and out of it are illustrated below (pp. 
188, 189) 

“ The custom of marrying an elder brother’s widow, which still survives among the 
aborigines, is supposed to be a lingering relic of the primitive system of polyandry 
or kinship through females. However, as society progressed, and these groups 
intermarried, paternal descent became more certain and trustworthy, for the system of 
capture gpve way to peaceful betrothal, while property in womankind became more 
secure ; and at that stage female kinship gave way to the latter law of agnatic kindred 
to the female head of each family or group. Here we get the Gotras or Gotes fully 
20 developed out of the tribe, just as we see them throughout Hindusthan to this day, 
and notably among the Rajputs. When one of these Gotes or families departs from 
its country, and settles afar in foreign lands, it soon separates into different Gotes, by 
reason of the difficulty of obtaining wives from outside. Berar affords one or two 
instances of this process among the offshoots of up-country tribes which have migrated 
down hither. The emigrants were very soon entirely cut off, and alienated from 
the parent tribe left in Upper India; and whereas in their own country they must have 
gone to another tribe for wives, here they form a caste of their own, within which its 
members must marry, exchanging alliances between the different newly formed sub- 
divisions. Of this process the Puars of Berar and the Nagpur province afford a good 
80 example ; and l believe that the Rajbansis, and all the other isolated settlements of 
Rajputs in Berar and the J)akhan, follow the same rule. But the ancient family of 
the J6dow R&j&s of Sindkher still intermarries exclusively with the clans of Rajputana” 
(p. 189). 

Divorce and Second Marriages : — 

" Widows can, on the death of their first husband, marry again by a pat marriage. 

A man can at one and the same time have only one* lagan’ wife alive; but he can 
have several pat marriage wives” (p. 201). 

Again:— 

“ Except the Brahmanas, the Vaisya Sonars, and one or two other castes, all Hindu 
40 women here are allowed to make a second marriage. Some of the deshmukh families, 
i who hold their heads high, forbid it also. There is this difference between a first and 
second marriage. In the former, if a woman goes wrong, her fyisband can give her a U( j 
farkhattindmd or bill of divorce ; whilst if he goes wrong, she has her redress. But 
in the second either may dissolve the marriage” (p. 211), $ 

Curious customs of the Mdnbhdus :— 

“ The M&nbhdus, though vowed to celibacy, have been accused of inebastity. 
Under full vows they are said to be allowed to marry, the ceremony being of two 
kinds. According to one rite the couple roll about before the mahant until they 
touch, which touch unites them for life. According to the other, both persons go 



CUSTOMARY LAW.] 


443 


\ before the mahant with their begging wallets, which the priest ties together, and the 
marriage knot is fast” (p. 214). 

The following account of a marriage in the Ellichpur district may 
be compared with similar ceremonials in other parts of India : — 

“ The hoy and family go to the girl’s village, and he and the girl are covered with 
haldi (turmeric), and then wash, and worship the Kulswami and the god Ganpati. In 
the evening Brahmanas hold a sheet up between them, and at the time fixed jawari is 
thrown on them by the people present ; the sheet is let drop and the marriage is com- 
plete. The people are feasted for four days, during which time a string called f kan- 
kan/ which on the first day is tied on the girl’s wrist, remains there. Presents are 10 
given to the bride and bridegroom, who then go to the latter’s house, where they swear 
mutually to be faithful, and the husband to protect the wife, and the wife to be obe- 
dient. The bride remains eight days in her husband’s house ; then there is a festival 
in propitiation of * Devi,* called * goudhdl,’ and the bride returns to her parents*' 

(p. 218). 

Central Provinces. 

In reference to these I would refer to the following : — # 

Central Provinces Gazetteer, by C. Grant, Esq., 1870; women divorc- 
ing themselves at pleasure, and marrying several husbands in succes- 
sion (in Bhandara), p. 62; Kanwar marriages beyond the got , and the 20 
changes that are occurring in reference to castes and ceremonies in the 
community, p. 107 ; Gond marriages of seven kinds, and widow 
marriages, the widow simply walking over to the man's house; or 
marrying her husband's younger brother, pp. 276, 277. In reference 
to the same, see also “ Papers relating to the aboriginal tribes of the 
Central Provinces/' by the Rev. S. Ilislop, edited by It. Temple, C.S.I., 
1866, pjD. 9, 23. 

Hushctngabad : — Report on the Land Revenue Settlement of Ho- 
shangabad, by C. A. Elliott, Bengal C. S., Allahabdd, 1867, pp. 259—262. 
Five forms of marriage among Kooroos : (1) Shud'i (regular marriage), 30 
(2) Lumjuna (where the bridegroom works and lives in his father- 
in-law’s house), (3) Boloni (where the girl goes to her lover's house), 

(4) Pat (widow-marriage), and (5) marrying another man's wife by 
mutual consent. See also Journal of the C. B. Antiquarian Society, 
pp. 45 to 48, vol. 1. 

Narmada (Nerbudda) Division, Nursingpore District : — Improper 
marriage allowed among Kaonras and Kerars. Widow marriage with 
a younger brother of the husband allowed : see Report on the Land 
Revenue Settlement of the Narsingpore District, by C. Grant, Esq., * 
^ B. C. S., 1866, Ndgpore, paras. 21 — 24, page 27. 40 

Mandlab : — Paper relating to the Settlement of Mandala Districts 
by Captain H. C. E. Ward, 1870 (pp. 136 — 140, 157). — Shadee Bun- 
donee (a sort of mixture of Ttakshasa and Gandharva,) p. 139; love 
marriages of a curious kind, p. 139; widow marriages with the de- 
ceased's younger brother, p. 140 ; marriages consummated in jungles 
and notin houses, p. 15 7 . 
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Raipore : — See Paper relating to the Settlement of the Jtaipore Dis- 
trict, Chettigarrh Division, 1869, by J. F. K. Hewitt, Esq., B. C. S., 
Nagpore. Tying np clothes of the couple and going seven times 
'round a pole constitutes marriage (page 52) ; widow marriage almost 
universal (Id.) ; conjugal fidelity little thought of (Id.) 

Jubbulpore : — See Papers relating to the Settlement of the Jubbul- 
pore District : of the Jubbulpore Divisions by Major W. Nembhard 
and A. M. Russel, Esq., Nagpore, 1869 ; issue of the married wife and 
concubine (if of equal caste) equal ; a brother marries the widow of a 
10 younger brother, p. 25. 

Bombay, 

The following notes will explain some of the caste customs in the 
Bombay Presidency : — 

“ In Gujarat the Gotra relationship is observed when known. But it is said that in 
some castes of Br&hmans whose numbers nre not increasing suitable matches are scarce. 
And in some cases the rule of relationship on the mother’s side has been so far dis- 
regarded that first and second cousins have intermarried. Among the loner enstes 
marriage is allowed if the families arc not shown to be related within three genera- 
tions.” 

20 There are different customs in regard to dowry. The grant of a 
dowry by the bride’s father is to some extent held dishonorable, 
This is so in the Dekkan. But the usage is now quite common amongst 
the highest castes ; and all the details are settled generally by the boy's 
side with the cupidity of hucksters. Another mode is : — 

“ The return marriage system is called sdtu or bargain. This arrangement isf adopted 
to save marriage expenses, and gaiu brides for men of low family, and is common 
among Br&hmans, W6nids, # Kunbis, and other high caste Hindus. The simple case of 
a return marriage is when A gives his daughter to B, and B in return gives a daughter 
to A, If B has no daughter, a daughter of B’s brother, sister or other relation is 
80 given. In other cases three families may join together to arrange a marriage. Thus 
A give* his daughter to a son of C ; C gives a daughter to a son of A. This form of 
bargain is known as tarakhlu or chokhru if four families join.” 

In regard to second marriages the following information gives some 
of the current views : — 

" To the men of almost all classes of Hindus a second marriage is allowed. But 
, except in some families among the higher castes of specially good position, and in 
€ cases where the first wife dies or proves to be barren, a second marriage is unusual. 
On the question whether women may marry a second time, Hindus are divided. All 
except the higher castes allow and practise it. But the Brdhmans, W&nlds, Sonis, 
40 and some subdivisions of Sutler, in fact all who wear the sacred thread, *a re strongly 
opposed to it, and visit with excommunication from their caste any one bold enough 
to break through the rule. 

“ Among lower classes the practice of giving divorce is in existence.*' 

Bhif marriages in Panch Mahals [Gujardt] . After the bridegroom's 
reaching the bride's house the following ceremony takes place : — 
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“ The bride is then led in by her mother, and seated opposite to the bridegroom. 
Their bands are joined, and the hems of their garments tied. Then while three 
women sing songs, the bride and bridegroom walk together twelve times round a branch 
of the salyara tree placed in the middle of the booth. When this is over, the bride 
and bridegroom feed each other with wheatcn bread and molasses.” 

Again : — 

“A man may marry a second or a third wife in the lifetime of the first. A woman 
marries again, not only if h *r husband dies, but if she gets tired of him, and can bring 
another man to take her and pay her husband his marriage expenses. The children, 
if there are any, stay with their father. jq 

“A Bhil youth and girl anxious to marry, but unable to find the necessary £7 
(Rs. 70) or so, not uncommonly arrange that he should carry her off on her way to 
or from some fair or wedding feast. She then lives with him as his wife, and w'hen 
her parents come in pursuit, an agreement is made for paying the dow'ry by instal- 
ments, or in some other way suited to the bridegroom’s means.” [Campbell’s Bombay 
Gazetteer, vol. III. pp. 220, 221.] 

* 

Ndikdd marriages [Panch Mahals] — # 

“ After dinner the bride and bridegroom are seated face to face in the square, or 
chori , in the centre of the booth, -and by two old men, one from each family, called 
for the occasion priests or pujaris , have their hands joined and their skirts tied. Then 20 
a sheet is thrown over their heads, and the old men give them some balls of flour 
and molasses. When each has twice fed the other, the cloth is drawn away, and 
the marriage is over. In many eases there is no ceremouy of this kind. 

“ If a girl reaches the age of sixteen, and her parents have not betrothed her, she may 
go and live with any man she chooses, and if he agrees to pay her parents from Jt l 12s. 
to ^5 (Rs. 16 to Rs. 50), no objection is raised. Again, if a woman deserts 
her husband, and goes to live with another man, he pays the husband from J£\ 1 2s. 
to £6 (Rs. 16 to Rs. 60). If the husband agrees to give up his wife, he is paid 
nothing. A widow may marry again. On such occasions there is no ceremony. The 
husband presents her with a new petticoat, bodice, and robe. He comes to her house, 30 
and takes her away with him. But this must be done at night, for it is a common 
belief that if a widow is married in the daytime, the village will be burnt down. A 
man may have at the same time more than one wife. The Naikdas do not intermarry 
with any other caste. But if a Koli woman lives w ith a Naikda or a Koli with a Ndikd6 
woman, they are admitted into the Naikda caste.” — Id. Vol. III., pp. 224, 225. 

Madras Presidency. 

Malabar, Nair marriages: — 

** The Nairs marry before they are ten years of age, but the husband never cohabits 
with his wife. He allows her oil, clothing, ornaments and food, but she remains in 
her mother’s house, or after her parent’s death with her brothers, and cohabits with any 40 
person she chooses of an equal or higher rank than her own. In consequence of this 
strange arrangement, no N air knows his own father, and every man considers his sister’s 
children as hit heirs.” [Hamilton’s History of Hindustan, vol. II. p. 280 ; see also - 
page 293 of the same volume : also a more detailed account of the customs in Buchanan’s 
“ Journey from Madras through Mysore , Canara and Malabar,” vo\. \I. pp. 4\0— 4\2. 

The consequences of these extend to other castes, see pp. 423—427 of the same 
volume of Buchanan.] 

In connection with these marriages a good deal of light willbe thrown 
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by the following Sixteen Rules, extracted from a translation of BhAtd- 
lapdndya’s Law of Alyasantana by B. Ramaswaramy Naidn, B.A., 
Canarese and Telugu Translator on the Appellate Side of the High Court, 
pp. 20, 23, [Madras, 1872] : — 

Sixteen Kut tales or Rules. 

1 . If a question should arise as to how the line of a family governed by the Alya- 
sant&na law may he continued in case the only girl of that family goes to see her hus- 
band, the answer is, the father and mother are not competent to give the girl (in 
marriage) to another ; but the maternal uncle and others of that family may do so. 

]0 The father and mother have no power to make a gift of their girl by the ceremonial 
of pouring water, but they can touch the vessel with the water to be so poured. 

2. If in that (Alyasant&na family) a girl loses her husband, such girl is called 

Budavalati ; if she happens, before she receives the Udige (wedding cloth) to become 
pregnant by intercourse with a person of her own caste, Bhdt&lap&ndya declares that 
she may be $iven to such person in Bodadh&re marriage on levying a fine from him. 
Bhfltftlap&ryjya adds that if the man be of a higher caste than the girl, she may be allow- 
ed to be kept by him ; but if he be of an inferior caste, the Balldlas may sell such girl 
after exacting a fine from him. * 

3. If a husband leaves his wife and goes to a foreign country, Bhfttalapandya 
20 declares that she may, after the expiration of 5 years, be joined to another person 

with a gift of Udige (cloth). He further says that if she become pregnant in the 
absence of her husband, she may be placed in the keeping of her paramour, with a 
gift of ornaments, provided he be of superior caste ; if of the same caste, with a gift of 
clothes ; and if of an inferior caste, she may be abandoned, fined, and joined to such 
caste. 

*4. If after such a woman has brought forth three or four children subsequent to 
her marriage, the husband goes to another country, she cannot be wedded to tin other 
person. If she should have connection with a person of equal caste, and becoming big 
with child before the return^ of her husband, she cannot be remarried. If in such case 
30 the person be of an inferior caste, she should be abandoned (excommunicated). 

5. Bhfltalap&ndya records a rule to the following effect: If a married woman 
find her husband to be an adulterer, and the husband find her to be adultress, and 
he take her and deliver her over to her parents, she may be wedded to another person. 
If the husband forsaking his wife takes another woman [into his keeping, and fails to 
treat his wife properly] the members of her family may recall her from her husband, 
and get her wedded to another person. Moreover, if the husband illtreats [the wife 
by striking and abusing her as he likes], a reconciliation may be effected between them 
three or four times ; but should there be a recurrence of disagreement even afterwards, 
the members of her family may recall her from her husband, and get her married to 

40 another person. 

e 

6. If a girl shall arrive at puberty, and become pregnant before marriage, such girl 
as well os the person that caused such pregnancy should be fined, and the girl may be 
placed in his keeping if he be of a superior caste, or abandoned if he be of an inferior 
caste. 

7. If a girl who has arrived at puberty as aforesaid elopes with anybody before 
her marriage, she may be married to him if he be of the same caste, or abandoned if he 
be of an inferior caste, or placed in his keeping if he be of a superior caste ♦ 
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8. If a married woman leaves her husband, and elopes with a man of the same 
caste, she may be wedded to the latter. If he be of a superior caste she may be placed 
in his keeping ; if he be of an inferior caste she may be abandoned. 

9. In respect of.Kshatria girls the custom of Kshatrias should be observed. Among 
Ksliatrias and Brahmins marriages may be performed by the process of Knidhare (giving 
the girl in marriage, attended with the pouring of water by the hand). If the male be 
of the same or of an inferior caste, she shall be abandoned. 

10. As regards the Jaina sect, if the male be of the same cjiste she may be placed 

in his keeping, but if she had connection with one of a superior or inferior caste, she 
becomes abandoned. 10 

11. With reference to the women of Malavara class, if the male be of the same or 
superior caste, she maybe placed in his keeping; ifhebeofan inferior caste, she 
should be abandoned and cannot be recalled. 

12. Bhftt&lapandya declares that among the two castes Nayaminar and N&yar, 
there is only Kanyakalyan, or marriage of virgins, and not Svayanvaram, or marriage 
by the girl selecting her husband ; but afterwards (the girl) may be allowed to be kept 
by persons of the same caste, or of a superior one, such as Brahmins. • » 

13. As regards the Kadamba class and Kumara Ballala, such girl may be placed 

in the keeping of a male of the s9me caste or of a Kshatrya, Brahmin, & c., but if of an 
inferior caste, she should be abandoned. 20 

14. As regards Sth&nikas and Ambalavasis, if the male be not of the same or be of 
any inferior caste other than that of a Brahmin, she shall be abandoned. 

15. Bhflt&lapandya says that a girl of Padarthi or Ilorapoduvalu class may be 
taken into the keeping of a person of the same caste or of a superior one after Udige 
cioth shall have been given to her. 

16. In the case of Arnsus (kings) the Brahminical marriage may be performed. As 
a(Anjjata) gift is general^ made to the children born of him (Arasa), Bhtitalap&ndj a 
has declared that the marriage ceremony may be performed by (fixing) pillars and 
(placing) pots, &c. 

If those Arasus are such as cannot afford to make gifts? it would not then be possi- 30 
ble to celebrate the marriage according to the Brahmanical customs. Bhdtdlap&ndya 
also declared that Chowtas and Baugerns have the same rules and the same auspicious 
and inauspicious ceremonies as Brahmans. 

The following information is to be gathered from tho Kalydna 
Shatanku, or the marriage ceremonies of the South of India, by the 
Bevd. J. F. Kearns [Madras, 1875] : — 

About the Maravers (p. 33) : — 

a Among very poor Maravers, few ceremonies only are performed. They simply 
have a feast for their relations, place the bridegroom and the bride on the Manavarei, 
and cause the bridegroom’s sister to tie the Th&li j and thus ends the business. Wives 40 
can be taken only ffora the relations of the bridegroom's mother ; and never from the 
father's relations. Strangers are preferable to the father’s relations.” 

About tho Kuravers (pp. 34 and 35) : — 

" In cases where separation occurs, the sum given as the nuptial present should be 
returned, and any one willing to pay the same amount may take her again in marriage. 

u In this caste, children are espoused, even before their birth. Two men who wish to 
have marriages between their children say one to the other, c If your wife should have a 
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girl and mine a boy, or vice versd , they must marry.* And to bind themselves to this, 
they exchange tobacco, and the bridegroom’s father makes a feast of arrack or toddy 
to the coming bride’s relations. But if after the children are grown up, the Brahmin 
should pronounce the omens unpropitious, the marriage is not consummated, and the 
bride’s father pays back the cost of arrack and other spirits used at the betrothal.” 

About the Kuluvars (p. 50) : — 

“ A girl is espoused to a young man before she becomes marriageable. On the day 
of the espousal, a person is sent to fetch all the other Kuluvars, wherever their huts 
may be; and in their presence the espousal is settled, and the bridegroom gives them a 
10 feast of a fat pig and several bottles of arrack.” 

About the Naickers (p. 54): — 

“The rule with this caste is that the men shall marry the daughters of their sisters, 
*. e. their nieces. Marriages are consequently made by persons between whom there 
exists a strange disparity of age. Oftentimes the bride is a mere infant, while the 
bridegroom is a fullgrown man, and vice versd 

About tho Reddies (p. 59) : — 

" The Reifdies, like the Naickers, are obliged to marry their sisters’ daughters, i.e. 
their niece£ They have no fixed time for celebrating their marriages, hut, generally 
speaking, their marriages take place before the bride has attained the age of puberty, 
20 but having determined upon celebrating a marriage, an astrologer is consulted, in 
order to ascertain a lucky day for the event ; and having ascertained it, a message is 
sent to the bride’s friends desiring them to get all things ready.” 

(P. 62.) “ N. B. — In this caste and also in the Naicker caste, polygamy of the worst 
description is legally practised. It is no uncommon thing to meet a man married to two 
sisters, and having a family by each. I know an instance of a man having three sisters 
to wife at the same time.” 

About the Koliar Pullars (p. G8) : — 

“ There are seven tribes or classes in this caste, and no man of tjie caste is allowed to 
take him a wife from his own tribe or class, because the women of his class art consi- 
30 dered his sisters.” 

India north of the Narmada. 

Bengal. — [The references in tho portion relating to the different 
provinces of Bengal are to tho Statistical Account of Bengal by 
Dr. W. W. Hunter in 20 volumes.] 

Dr. Hunter, after describing Kulinism in Dacca, and the results of the 
enquiry instituted by tho last Hindu independent King Laxman Sen, 
speaks of the division of the Kulin Rahri Brdhmana families* into 
two groups — muhhya (chief) and gauna (secondary). He then 
enumerates the mukhya Kulin families, and goes on : — 

40 “ Difficulties regarding marriages soon sprung up, and the status of the Kulins was 

again remodelled by Debi Sinh, a distinguished ghatak (marriage registrar), and he 
further classified the Rarhi Kulins inti? thirty- two mels or families. Those Kulins 
who had married their daughters to Srotriyas or non-Kulins, were degradectsmd called 
Bansaj; while those who married the daughters of these lapsed Bansaj Br&hmans were 
ranked a step higher, and called Blmnga (literally broken). A Kulin, however, may 
marry a girj .belonging to the upper class of Srotriyas without incurring any loss of 
caste.- JBy marrying into a family of hjwer class Srotriyas or a Bansaj family, he loses a 
certain amount of respect, but still retains his Kulinism 
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There is no limit to the number of wives a Kulin may have. The Deputy- Collector 
reported to me in 1871 that there was then in Bikrampur a man of this class with 
upwards of a hundred wives, while his three sons had fifty, thirty-five, and thirty re- 
spectively. Those Kulins who make marriage a profession do not maintain their wives, 
but leave them and their children to be provided for by the respective fathers-in-law. 
They are, however, bound to provide dowers for their female children. The sons are 
raised to the father’s rank, the daughters take that of the mother, and a portion is 
required to get them eligibly married. Few Kulins, however, have the means of 
endowing their daughters, and the consequence is that a large proportion of the 
female children of Kulins by Bansaj wives remain unmarried.” [Vol. V. p. 65.] 10 

Further on the following remarks occur in regard to marriages 
among certain Vaishnavas in this part of Bengal : — 

“ Owing to this disparity in the number of the sexes, a large proportion of the 
women have to remain single. The men often join the fraternity for the sake of 
concubinage. A man happens to fall in love with a widow' or with a woman of a 
different caste. As a consequence they are both persecuted by society, aqjl become 
Vaishnavas, when they can marry without molestation. The marriage ceremony is 
very simple; the man and woman exchange garlands, make a small present in money 
to the gosw&mi, or spiritual guide, and a feast to the neighbouring Vaishnavas accord- 
ing to their means.” [Vol. V. p. 5^.] 20 

Marriages amongst the Chakmds of the Chittagong Hills. The pro- 
cession with the bridegroom comes to the house of the bride's father : — 

“ On arriving, all enter the house, and the bride and bridegroom sit down together at 
a small table. On the table are eggs, sweetmeats, rice and plantains, all laid out on 
leaf platters. The best man (Sowala) sits behind the bridegroom, and the bride has 
K It representative bridesmaid (Sowa)i) behind her. These two then bind around the 
couple a muslin scarf, asking, ‘ Are all willing, and shall this thing be accomplished?’ 
Then all ary out, * Bind them, bind them ;’ so they are bound. The married pair have 
now to eat together, the wife feeding the husband, and the husband the wife. . . . 

After they have thus eaten and drunken, an elder of the village sprinkles them with 30 
river- water, pronounces them man and wife, aud says a charm used for fruitfulness.” 
•[Vol. VI. p. 47.] 

And again : — 

“ It sometimes happens that a lad and lass fall in love with each other, but that the 
parents will not hear of the mntch. In such a case, should the lovers elope together 
the girls’ parents have the right to demand their daughter back, and take her home. 

If, notwithstanding this opposition, the lovers’ intentions remain unaltered, and they 
* elope a second time, no one has a -right to interfere w ith them.” [Id., vol. VI. p. 47.] 

“ If a man runs away with another man’s wife, he has to repay to the injured hus- 
band all the former expenses of marriage, and is in addition fined from M4 to ^6. 40 
Divorce is not difficult of attainment, and is awarded by a jury of village elders, the 
^jf>arty adjudged to be ii^fault being fined heavily.” [Id., vol. VI. p. 47.] 

Among thp Tepperaks of Chittagong: — 

“ At a marriage, a* pig is killed as a sacrifice to the deities of the woods and streams; 
the girl’s mother pours out a glass of liquor, and gives it to her daughter, who sits on 
her lover’s knee, drinks half, and gives him the other half ; they then crook ^ogether 
their little fingers. This concludes the ceremony. 

t§ Divorces are obtained only on an adjudication of the village elders. Captain 

«s 
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Lewin instances one case which he witnessed himself, in which a divorce was sued for 
by the wife on the ground of habitual cruelty. The jury deliberated, and found that 
the cruelty was proved, and that the divorce should be granted.” [Vol. VI. p. 52.] 
A-mong the Kumis of Chittagong : — 

“ A marriage among the Kumis is simply a festive occasion, and does not appear 
to entail any particular ceremonies.” [Id., vol. VI. p. 55.} 

Similarly among the Lushais or Krikis : — 

“ Marriage is a civil contract, that may he dissolved at the will of both parties, and 
is celebrated only by feasting and dancing.” [Id., vol. VI. p. 61.] 

10 In regard to tho Noakali district it is said : — 

“ Widow marriages take place among the Chandals, barbers, washermen, fishermen, 
and shoemakers of the district. They are marriages of mutual inclination, and require 
no ceremony; but though excommunication is not incurred thereby, and the children 
are considered legitimate, such marriages are exceedingly rare.” [Id., vol. VI. p. 282.] 

In vol. X. Dr. Hunter describes tho marriage ceremonies among 
the Koah or Rajbansi tribo in Kuch Bohar ; — 

(1)«‘ Gandharba Bibdba : — 

“The -only ceremony performed on such occasions is the placing before the girl of 
the chalan bdti, before described, and the presenting her with a new cloth and shell 
20 bracelets (Sankli) to be worn on the wrist. The lower garlands are also exchanged 
between the bride and the bridegroom. The services of the Brahmans are not brought 
into requisition, as no religious ceremony is performed. The chalan bdti, which seems 
the main part of the ceremony, is placed before the girl by young married women 
whose husbands are living. This kind of marriage is seldom resorted to by the lower 
orders of the people, but it prevails extensively amongst the higher classes. It is not held 
in very high consideration, although it is binding on both parties” [pp. 374, 375]. 

The next form is called Brahma. It resembles the same form in 
other parts of India; but many ceremonies are omitted. E/en the 
saptapadi and the vtcahahomam arc omitted, and probably instead of 
30 tho first the bride is'seated on a board, and carried round her husband 
seven times, a barber holding an umbrella on her head. The third 
form is tho widow marriage, which is thus described : — 

“ Widow marriage . — This marriage, if it deserves to he called by that name, takes 
place without any ceremonies whatever ; but the children of the union are acknowledged 
as heirs and successors to the property of their father. Such children, however, 
are not recognised as legitimate children in Hindu society, and the women are 
always looked down upon even by the Rajbansi. The peculiar circumstances under, 
which widows are received by men as wives have given rise to different names 
by which such women are known, such as dangud wife, dhokd wife, pdshua wife. 
40 Dang means a stick or a blow dealt with a stick ; when a widow lives by herself 
and a man goes to the house with a Dang or stick in his hand, and strikes 
a blow' with it on the roof of the house, and so enters in, and *takes possession of the" 
woman, such woman is called a dangud wife. This mode of union is « naturally only 
resorted to under previous arrangement between the parties. I)hok& means ‘ to enter 
into* ; when a widow of her own accord enters into the house of a man, she is denomi- 
nated a dhok£ wife. Pashua or pash means ‘ afterwards ;* a w r oman that is taken 
afterwards, that is, after she has been once before married, is called a pashm wjfe. 
Pashka, in fact, is the general name for widow marriage.” [Id., vol. X. page 877.] 
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Among the Santals: — 

« On the day fixed for a marriage, the bridegroom with his relations proceeds to the 
bride’s father’s house, where they are seated on cots and mats; after a repast the 
bride’s father takes his daughter’s hand, and places it in that of the bridegroom, and 
exhorts him to be loving and kind to the girl that he thus makes over to him. The 
groom with the little finger of his right hand marks the girl on the forehead with 
Sindur or vermilion, and linking the same finger with the little finger of her right hand, 
be leads her away to his own house. Polygamy is allowed and practised, and if a man 
dies leaving several widows, they can become the wives of his brothers or cousins, but 
only one to each. In regard to tribal or other restrictions on marriage, I find no 10 
information, except that a man may not marry a near relation.” [ Id., vol. 
XIV. p. 298.] 

And again : — 

« No priest officiates at a Santal marriage. The social meal that the boy and girl 
eat together is the most important part of the ceremony. By this act the girl ceases 
to belong to her father’s tribe, and becomes a member of her husband’s fan^ly.” [Id., 
vol. XIV. p. 316.] 

Marriages among tlio Birhors of tTie Lohardaga district : — 

“ Their marriage is of the most primitive form, stimulating the chase and forcible 
abduction of the bride by the bridegroom. As soon as a young couple have agreed to 20 
marry, the elders of both families collect all available resources lor a feast. Roasted 
pig, stewed monkey, herbs cooked in fat, and all sorts of roots, make up the bill of fare, 
with plenty of rice beer, or, if that cannot be obtained, the intoxicating liquors made 
up from the plants Khulu and Khazr.ia. When the feast is ready, the members of the 
two families sit down in a line opposite one another, and the father of the bridegroom 
addresses the bride’s father, to the effect that his son is swift of foot, and is calling on 
the bride. The girl’s father then turns to her, and tells her to run and show' her 
lover ho# fleet she is. On this, she gets up, and runs into the jungle, and after a 
minute’s interval her lover follows to catch the bride. During the chase the assembled 
company chant a kind of song, in which one side praises the speed of the bridegroom, 30 
and the other that of the bride. The song goes on till the shout of the boy, as he 
succeeds in catching the girl, is heard, when silence follows. The marriage is con- 
summated at once in the jungle, and the girl on returning to the company is dressed 
by the women in a new sari , of coarse country cloth, the bridegroom’s present/* 
[Id., vol. XVI. p. 258.] 

Among the Ur&ons of Lohardagd : — 

“ A bower is constructed in front of the residence of the bride’s father into which 
the bride and bridegroom are carried by women, and made to stand on a currystone, 
under which is placed a sheaf of corn, resting on a plough-yoke 

“ In Ur&on marriages the bridegroom stands on the currystone behind the bride, 40 
but, in order that this may not be deemed a concession to the female, his toes are so * 
placed as to tread on tier heels. The old women under the cloth are very particular 
about this, as tf they were specially interested in providing that the heel of the woman 
should be properly bruised. Thus poised, the man stretches over the girl’s head, and 
daubs her forehead and crown with the red powder, sindur ; and if the girl is allowed 
to return the compliment (it is a controverted point whether she should do so ,or not), 
she performs the ceremony without turning her head, reaching back over her own 
shoulder, and just touching his brow. When this is accomplished, a gun is fired ; and 
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then, by some arrangement, vessels full of water, placed over the bower, are capsized, 
and the young couple and those who stand near them receive a drenching shower 
bath. They now retire into an apartment prepared for them, ostensibly to change 
their clothes, but they do not emerge for some time, and when they appear they are 
saluted as man and wife.” [Id., vol. XVI. p. 286 ] 

Among the Bhuiyas in the tributary state of Bonai, a child is named 
generally after the grandfather, and — 

“ There arc no religious ceremonies after this till marriage, which cannot take place 
till the parties are adult, and the parents have very little to do with the selection of 
10 partners.” [Id., vol. XVII. p. 171.J 

There appear to be no ceremonies. 

Among the Muasis or Kurus the following appears to be the chief 
ceremony : — * 

“ A vessel full of water and a lighted lamp are placed near the pole, and also a 
currystone, on which is arranged seven little heaps of rice and turmeric: When all is 
ready, the^chief bridesmaid and best man lead the young couple once round the post, 
then lt*»/e them to perform the remainder of the revolutions themselves ; and each 
time as they approach the currystone, the bridegroom causes his bride to kick away 
one of the heaps of rice and turmeric. When the seventh is knocked off, the best man 
20 seizes the pole, and violently shakes it, and on this the people all exclaim, * it is done/ 
The wedded pair are then taken inside, and after spending some time together, come 
out to receive the congratulations of their friends and retire again to the chamber pre- 
pared for them.” [Id., vol XVII. p. 186.J 

And among the Kurnis of Manblium, — 

f< The bride is now introduced into the assembly, with the gifts prepared for her by 
her father-in-law, and the var presented. She is then taken by her friends to a Mahud 
ree, which she must wed, as the var wedded the mango, and she is brought back to 
the bower of Hymen in a basket. The var then applies the sindur to her C; forehead, 
making a red mark between the eyes, and the guests all shout ‘ Haribol Sindraddn 9 
80 In some places, as in Sipgbhum, they touch and maik each other with blood as a 
sign that they have become one flesh, and this is probably the true origin of the 
singular but very universal custom of Sindradan. They are now man and wife, and 
receive the congratulations of their friends, and next morning go home together on the 
Jahdz , the bride srttting submissively at her husband’s feet. The presence of a Brahma 
is not necessary to give validity to a Kurmi marriage. They consult a Brahma 
astrologer as to whether the marriage is likely to prove happy and fruitful or other- 
wise, and he is sometimes asked to name a fortunate day, but his aid is not otherwise 
sought.” [Id., vol. XVII. p. 294.] 

Among the Juangs of Orissa : — 

40 • “ The marriage ceremonies are very simple. The formal preliminaries are arranged 
by mutual friends ; but this generally follows a private understanding, which the 
parties most interested have come to without intervention. After the bridegroom ha&'y 
made his election, the following gifts are bestowed in his behalf : To tje girl’s father, 
a bullock ; to the maternal uncle, a bullock ; to the mother, a rupee in money and a 
cloth.” [Id., Vol. XIX. p. 240.] 

And among the Bhuiyas of the same district 

“ Marriages . — Marriage is recognised, but is brought about in the simplest manner. 
If a yeftpg man fancies a girl, he sends a party of his friends to propose for her ; and 
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if the offer is accepted, a day is fixed, and a load of rice in husk is presented on hia 
behalf. The bridegroom does not go himself to the bride’s house ; his friends go, and 
return with her and her friends. Then they make merry, eating and dancing, and all 
stay and make a night of it. In the morning, the bridegroom dismisses the bride’s 
friends with a present of three measures of husked and three of unhusked rice ; and 
this is a full and sufficient solemnization. A man may have more wives than one if he 
can afford it, but no Juang has ever ventured on more than two at a time. They are 
divided into tribes, and are exogamous.” [Id., vol. XIX. p. 247.] 

Hindusthan proper : IUjputana. 

The following portions of the Rajputana Gazetteer, vol. I. ( Calcutta , 10 
1879) may be referred to, pp. 68 — 70. The existence of exogamy, as 

Mr. J. F. McLennan calls it, is here best illustrated. Examples of 
abduction ; of marriages with maternal cousins ; of the disruption of 
tribes into castes or sects. 

Natlia marriages : — Brothers marry the widow of the elder^brother in 
Ajmere (p. 80). So also in Banswara (pp. 120, 121) ; again ^he widow 
. goes to any man she pleases, but he must be “ of a different caste to 
her father” (p. 121); Rikshasa marriages (pp. 121, 122); sale of 
widows in marriage (p. 161); poligamy and left-handed marriage 
between different castes held binding (p. 161). 20 

Marriages in the Ulwar State : — 

" A good deal, however, is spent by the poorer classes on marriages ; and though 
boys often remain long unmarried owing to poverty, few grow old single, for Meos 
allow concubinage without bastardising the issue of it, and the lower castes of Hindus 
can make daricha marriages, that is, marry the widows of their brethren by the mar- 
riage gf their danghters. Even Baniyas now often do this.” 1 

Mairwara : — From Dixon's Sketch of Mairwara, the following may b© 
gleaned. . The Mairs consider themselves Hindus ; but are regardless 
about forms and ceremonies. They worship some of the national deities. 

“ Their marriages are conducted after the customs of the Hindus” 30 
Their widows can marry a younger brother of the deceased, bub not an 
elder. There is no form. The widow can select any one she likes 2 
with the above single reservation. 

N. W. Provinces. 

The Gazetteer of the North-Western Provinces of India by Edwin 
T. Atkinson, B.A., may also be usefully drawn upon : — # 

Thus in regard to polyandry and its remains (Meerut Division) * 
see vol. II. p. 70 ^Intermarriages between different gots (Saharanpur 
district),* Id., p* 184; Remarriages with the deceased husband's - 

1 Gazetteer of Ulwur by Major P. W. Powlett, late Settlement Officer of Ulwar. 40 
London, 1878 j p.44. 

• Sketch of Mairwara, by Lieut. Colonel C. J. Dixon, London, I860; see pp. 28, 

29, 31, 32. 
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brother ; Caste Panchayats arrange divorces and remarriages of 
divorced women (Aligarh district). [Id., p. 401.] 

Caste-Panchayats acting in marriage and divorce questions (Bu- 
landshahar district) see Atkinson’s N. W. Gazetteer, vol. III., Part II. 
p. 51 ; Intermarriages between different Brdhmarfa tribes, (Meerut dis- 
trict) Id., p. 256 ; Confusion of gotras , Id., p. 257 ; Caste-Panchayats, Id., 
p. 270 ; Karao (concubinage or marriage with the widow of a deceased 
brother), (Muzafarnagar district) pp. 505, 511 ; Mixed marriages, (Eta 
district), Atkinson’s N. W. Provinces Gazetteer, vol. IV. pp. 38, 39; 

10 Intermarriages between branches of the same family of Brdhmanas 
(Etawa district) Id., pp. 274 — 276. 

o- 

The Oudh Gazetteer in 3 volumes, published in 1877, may also be 
consulted. 

Intermarriages between the different gotes (in Amcthi Parganah) 
vol. I., ]jp. 57, 58; The Castes of Kheri and their Customs, vol. II., 
pp. 204 — 215. c 


SECTION II. 

Adoption . 

The first mention of adoption in the Rig-Veda is that of Sunahsepa, 1 
20 the son of Ajlgarta, by Visvamitra, who had a hundred sons living at 
tho time when he made the adoption. Sunahsepa gave himself, and was 
therefore Svayandatta (self- gi von). Such instances still occur, and are 
sanctioned by custom. He is called Ajigarti, as having been the son 
of Ajlgarta. In tho Rig-Vcda-Sarvdnukraina ho is styled 

— Kritrmia-Vaisvamitra-Bevar^tah. As I said before, 
he became the adopted son of Visvamitra, and he is now one of the 
Pravara Rishis„of the Visvamitra gotra under the name of Devardta. 2 * * * * * 
When Visvamitra adopted him, he had a hundred sons living; of these, 
fifty disapproved of the adoption, and were cursed in consequence ; 
30 while those fifty who approved of it, and accepted Sunahsepa or 
Ajigarta as their elder brother, were blessed by that sage. 8 

1 Rig-Veda Samhita, I., 6, 24; Aitareya Br&hmana, 7th Panchika, I7th and 18th 

KJ&ndas, vol. I., pp. 182 — 184; Dr. Haug’s Translation, vol. II. pp. 467 — 471; 
c Bhagavata Purana, SJcandha ix., Adhydya 16, vv. 28-37, leaf 29, pp. 1 and 2 ; Mahd- 

bh&rata, Anu&dsanika Parva, Adhydya 3, vv. 6—8, 1. 6, p. 1. « 

* Asvaldyana Srauta Sutra latter half, 6, 14, 2—4, Cal. ed. p. 883. r 

8 Aitareya Brdlimann, VII. 18; Haug, vol. I. p. 183, and vol. II., pp. 469, 

470; Bhagavata Purdna, Sk . ix., Adhy. 16, vv. 28—36, leaf 29. The account given 

in note 10 by Mr. Sutherland (see Stokes’ H. L. B. p. 633) is not correct, and is 
40 °Ppo se 4 to that in the Aitareya Brahraana, which latter agrees with other Purdnic 

account*) ‘ s 
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The next example I shall give is from the Yajur-Veda . 1 The Rishi 
Atri gave away all his children to the son of Urvd, who longed for a 
son. This is an example of the adoption of moro than one son ; and of 
giving away all sons. 

The next example is from the Rdmdyana, and it is that of the adop- 
tion of a daughter of king Dasaratha by Lomapdda, who gave her 
in marriage to sage Riskyasringa . 2 In like manner Vasudeva gave his 
daughter Prithd to Kunti-Bhoja, who adopted her and bestowed her in 
marriage upon Pandu, King of Hastindpur . 8 These instances appear 
1 Taittiriya Krishna Yajush Samhitd , 1th Kdnda, 1st Prapdthaka, 8th Anuvdka : — 10 
434 3444474 4Wc4r%4R4 f4*flft= ftrMt 4T44r4r4 
44“rt 4777 373774=4 gftar g?T4r 34447 4 44 

(Margrrt'T 4374 3 ^ ^rfr fkr 3774 =% gftrrr 37447 3T'-4§: §4>i4: I 

Translation : — Atri gave his children to the son of Urvii,who was desirous of a son. 

He (then) being alone felt himself to be powerless, loose and advanced in age. lie 
found this Chaturdtra [a Satra ceremony described in the Veda]. He aflopted it, and 
sacrificed according to it. Therefrom, four sons were horn to him— jSuhotri, Sudgatri, 
Svadhvaryu and Susabheya, [the four sacrificing priests at a Srauta sacrifice]. 

a According to another version of the text, she appears to be the daughter of 
Lomapada. See however Valmiki Ramayana, Bdlakanda, Sarga 11, Comments, 1. 31 20 
p. 2. The verses quoted by Nandapandita run as follows : — 

S^rffor.* | 11 ^ ll ciwiru^ I 

47=47 4744 4f74747 777=47 4T4 4^474 II III 3T44^43T[3fr I 474474 477: I 

nrrsipf 47TT4 4r%fW4 gfiPT' !l v || 374474^4 444 47=^4 44 ??44f I 477=47 

ur%4 444r 34r*f srr^f&r^ft ll mi fmr rmr 441 x 47 4447 ^ 7^=7441 47744 4r 447 4TRf 

477=47434^7474 4: IU 1 1 4I71W 4 (Tf 47=47 4 44 ft44347T: I 44T 4r74fW l%4 4??- 
47=474^447 Ihll 47=47 44^455374 4747414 4 ^I^ri4f41lt II 4%4 WI44K 
4T444* I 47T=4T 44 447 4l7 4f 441 ft47l*4?7 II 4#4 447 4f4 4774 I? 4f§44ft(4 I 4%4- 
•4^W1F4ffr c?f44r447444 I 374 7747 *74774 < 447r *7 7144: p-;j ) 3T4?4lt 44l%4 
4TTfaft I 47441474 *7 45741 W=47 f4447r 44 1 1 4l4 ^ 4$7r *ft7 444lt 447 44 ??47ft 1 30 
Translation : — There will be born in the family of the Ikshvakus a warrior by name 
Dasaratha, who will be rich and attentive to his duties. There will be friendship 
between him, and the noble minded king of the Angas. lie will also have a fortunate 
daughter by name Santa. The king of the Anga-s known by the name t( Lomapada ” 
being childless will request Dasaratha as follows : — “ Oh righteous, I am childless ; 
let this handsome daughter Sdnta be given to me by you with heart calm, in the place 
of a son/ 5 Then king Dasaratha, after considering in his mind, will give that daughter 
S§ant& to the Lord of the Angas. Then that king with his anxiety removed and his 
heart delighted, taking her with him, will go with speed to his city. Then that 
mighty king will give her to Kishyasrihga.” In the same work Dasaratha is said to 40 
have spoken to Lomapada as follows “ Oh warrior and lord of the Vaisyas, let that • 
daughter of yours^anta go with her husband to my city; for a great work is to be 
done.’* Again, in that very book these are the words spoken by Lomapada to Itishya- 
sringa : — ‘•This king Dasaratha is my companion and beloved friend, this handsome 
girl is given by him to me as my child ; oh Brdhmana, this Santa is very dear to me, for 
having got her in gift. Oh wise mau, he also is thy father-in-law, as I am (thy father- 
in-law).” See Dattaka Mlradmsa by Nanda Pandita, Cal. ed. p. 41. 

* Harivamsa, Adhydya 34, v. 27, leaf 41, p. 1, Dattaka Mimdmsd of Nanda Pa$- 
dita, Cal. ed. p. 42; see other instances in Hemddri Dana Khanda, Cal. ed. p. 678. 
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to have occurred before the time of Bhrigu's Manu, whose text in regard 
to adoption is very general. 1 The adoption of a daughter simply as a 
daughter, or as a Putrika , appears to have been general. There is no 
prohibition in the Kali Varjya Prakarana (section describing things 
prohibited in the Kali age) as given by modern writers against the 
former of these adoptions. They are as frequently made at present, as 
they used to be in the times of old. The Sankalpa (determination) 
made before taking a daughter is different from that of taking a son, 
and is settled by the Prayoga (ceremonial) writers. In the case of a son 
10 the Sankalpa current in these parts assumes that the receiver has no 
aurasa son, 2 which according to the current view of the word son , 
includes the aurasa sop’s son and the son's grandson. 

Looking at the Vedas and the Itihasas (histories), and the Puri- 
nas, it appears to me that the system of adoption was older than 
Manu. The present text in that Smriti simply declares the practice as 
it was th^n found in that part of the country where the work was 
compiled. No° restriction as to age or number is there given. The 
only limitation is that the person adopted should be Sadrisah (similar). 
The rest of the distinctions and provisions as they now appear in some 
20 writings are comparatively modern, and they are not observed by the 
people; except that a sonless man alone at present adopts a son. 

The object of having an adopted son is double, spiritual as well as 
worldly. 

Manu 3 1| I || 

Translation — A sonless man should adopt, with efforts, a son of any description 
whatsoever, so that he may offer him the Pinda, perform his obsequies, and, perpe- 
tuate his name. 4 

It will be thus seen that adoption is advocated for two objects : — 0 
1, the performance of ceremonies consisting of giving pinda and water, 
30 and 2, the perpetuation of the name. The first secures salvation or 
heavenly bliss*; the second perpetuates the family. The merely spiri- 
tual or religious consideration of obtaining Moksha (salvation) can 
however be attained according to the Sistras by various other means, 
some of which are held to be even more efficacious than the begetting 
or adopting of a son. These are: — (1) Svddhydya 5 (t>r the study of the 
Vedas); (2) appropriate gifts ; 6 (3) resort to tifthas (holy places; 

1 Chnpter ix., verse 168. 
c 8 Some limit this to an aurasa son. 

8 This text is not found in the present printed edition of Bhffgu’s Manu ; but is 
40 quoted by Nanda Pandita from Manu. (See page 2.) 

4 Taittirfya Xranyaka, 2nd prapathaka , 2nd Anuvdka, and Sankara’s Comments, Cal. 
ed. p. 199; see also Anuvikas 9 to 14, pp. 235 to 255 id . and the comments thereon. 

8 See authorities collected by Hemidri in his D&na-khanda, pp. 5-12 ; Cal. ed. 

8 Matsya Purina, vol. II., p. 672, vol. I., 660—700 5 Agni Purina, vol. I., 109— 
14, 376^—386; and vol. II., pp. 1—21 ; Madana Parijita, Tirtfra Prakarana ; see also 
the Tirtfiendu dekhara of Nigojibhatta. 
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(4) purana-tiravana 1 (hearing the Pur&ias recited); (5) the practice- 
of Yoga 2 (meditation) ; (0) and accepting sannydsa 3 (the order of an 
ascetic) . If a man has no son, he can perform his own Sraddha , and 
be thus absolved from that obligation. The Sraddha so performed 
is called Jivat-srdddha 4 (i. e . sraddha performed while in life). 
Hemidri and other authorities think that this is to be performed 
by a man who has nobody else to perform it; but Baudhdyana 
is of opinion that a man having such relatives, &c. may yet per- 
" form his own srdddha , 5 but that ho cannot perform his own Sapindana . 
While the above is undoubtedly the Dharmasastra as regards sal- 1 0 
vation, the popular tradition and belief joined to immemorial 
usage is strong that the begetting of a son is a moral obligation 6 ; 
and failing that, adoption is desirable. 

The above considerations in regard to the performance of srdddha 
and its substitutes will show whether adoption is or can, according to 
strict Dharmasdstra law, be a peremptory duty in the sense* in which 
such a thing is now understood by our Civil Courts. So fa£*as tho 
performance of the sraddha is concerned, adoption cannot be said to 
be a peremptory duty; because there are so many other ways to attain 
the same object as that for which the performance of a sraddha is 20 
intended. 7 It is true that when a son is born or is adopted, he is 
enjoined to perform irdddha as one of his religious duties. 8 But if 
there be no son, the same object can bo otherwise sufficiently attained. 

So that when a man gets a son either by marriage or by adoption, 
that son is by his # religious law bound to perform his parent's 
sr&ddJyis — both of his father and of his mother. But conversely a man 

• 1 Hem&dri Vrata-khanda vol. I., p. 7 ; Cal. ed. Adhyatma Ramayana, leaf 5. The 
Mali&bh&rata, the R&m&yann, the Bhagavata and other Pair&nas are read at people’s 
houses every afternoon, and chiefly during the monsoon months ; and in all Hindu 
temples throughout ludia. 30 

8 Y&jnavalkya Smpiti, chap, iii., vv. 202, 203, pages 261, 262, above part II., and 
MitaksharA chap, iii., leaf 41, p. 1 ; Agni-Purana, vol. I. p. 1. See also Brihadara- 
nyaka, vol. I., p. 450 Cal. ed. 

8 See Y&jfiavalkya Smriti, chap, iii., 57 — 205 ; Vijii&nesvara says that Moksha itself 
means Sannydsa, Mit. (III.) 1. 24, p. 2. The other Smritis speak to the same effect. 

All the above verses may be referred to in Part II. 

* Nimayasindhu 3rd Parichchheda , diaucha Prakarana , 1. 24, p. 1 ; 6r£ddha Mayu- 
klia. (Benares edition) p. 114 ; see the authorities therein cited. 

0 Sr&ddha Mayukha, pp. 114, 115. 

• Aitareya Brahmana, VII. 13, vol. I. p. 178; vol. II., p. 462; Taittirlya Krishna 40 
Yajush Samhitd, 6t)PKdnda, 3rd Adhyaya, 10th Anuvdka; Samskarakaustubha, 1. 42 

P* 2. « 

7 See above page 456; see also Yajnavalkya, chap. i. vv. 40 — 50, and chap. iii. vv. 
190—205. 

8 Manu ch. ix. v. 180, states that sons are sought to avoid kriyd-lopa (the 
omission of ceremonies), and Kulluka (see leaf 167, p. 2) interprets kriya by Sraddha 
and the rest. 
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or his wife is not religiously bound in the same manner to beget a son v 
or to adopt one for the purposes of the performance of their or his 
srdddhas alone. Both marriage and adoption are ceremonies to be 
performed according to the usages of the people. The mode of per- 
formance of both depends on custom ; and both are irrevocable when 
once duly performed. 

It is sometimes loosely said that a childless Hindu is bound to adopt 
a son if at all anxious for his own salvation, and that what is required 
to be done for that end is not optional with him, but an imperative 
10 obligation. 1 But this is a very superficial view of the Hindu Law. 
Atri's text 2 and the other two passages (one from the Aitareya Brdh- 
mana, and the other from the Taittirfya Krishna Yajurveda) are 
merely arthavdda (ptrases declaratory of the virtues, &c. arising from 
particular things) ; otherwise these texts being literally followed, we 
may have to go below the Nairs of Malabar ! 

Again* if it were an imperative obligation, adoption would, like the 
upanaf/ana , be one of the nitya (certain) ceremonies. But it cannot 
be so. For even marriage from which aq, aurasa (natural born, lit. fed 
from the breasts) son is expected, is not a nitya ceremony. Ndrdyana- 
20 bhatta in the Prayogaratna says : — 

w Fr*rar s It? I 

sr |i 

Translation : — tfrom the Garbhadhana up to the upanayana [the ceremonies] are 
appointed for all ; not so the (ceremonies) beginning with Sntina or samavartana • 
Thereby the text “ brahmacharyddeva-pravrajet,” (from the brahmacharVs state, one 
may become a sannydsi) is not transgressed [1. 2 p. 1 1. 5]. 

1 Sutherland’s Weekly Reports, vol. XV. page 548. Rdgendro Nardyen Ldhoree v, 
Saroda Soondaree Dabu and another . 

• c 

* Atri : ^T^T: CTsprffffiftr: fTC[r I WcM : 1 1 

30 Translation : — At all times a sonless man only should secure a secondary son, by 
some means or other (yasmat — tasmdt literally — from whomsoever or himsoever) with 
the object of the Pindd (funeral cake) and water (Calcutta ed., vol. 1 p. 17). 

Aitareya Br&hmana; VII. 13, (Hang, vol. I., p 179) 

^TrPf WUt ^ Vq-q^TT WfhFT: 

*rprrfa Pr^T^tffT r^rr u Translation:— 

He who has no child has no place (no firm footing). This even the beasts know. 
Thence the son cohabits [among beasts] with his mother and sister. 

This is the broad well-trodden path on which those who have sons walk free 
c from sorrows. Beasts and birds know it, thence they cohabit (even) with their own 
40 mothers. Thus he told (Haug, vol. II. p. 462). © 

Taittiriya (or the Black) Yajur Veda , Asktaka VI, Prapdthaka III, Anuvdka 

10 

5nwf|- % aim Tgreforf fori wit fo^.i <r«r arynt 

JJ’sfr. Translation: — A Br&hmana on being born become* a debtor in three obligations 
to^tjbe holy saints, for the duties of a Brahmach&rin ; to the gods for sacrifice : to his 
forefathers for offspring. Or he who has a son, is absolved from debt. . 
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Again, Nilakantha in the SamskSra Maydkha speaks to the same 
effect 3T* %PltRT s ?Tppum ? W^ *T I 

y&Rtmfe 1 1 Translation : — Hence the essentialness of [ceremonies ending 

with] the Upanayana , and not of the Snana and the rest [arises]. Therefore [the * texts] 
that which he wishes he may enter/ or 1 from the brahmacharin’s state he may become a 
Sanny&sin,’ &c. are consistent with one another (p. 9, 1. 20). 

The Vedic passage from the AitareyaBrdhmana has not been proper- 
ly translated by Mr. Sutherland, 1 and the preceding remarks of Nanda 

* Pandita also require revision. Thus is rendered 

into “ for the precept enjoining the production of a son being 10 
positive.” This is not correct. It should be the “rule for begetting 

a son being nitya (constant or invariable).” The word positive is 
misleading. We can now at once see whether what follows are 
Vidhi vdlcyani (rules), and in what sense, and further whether 
they are obligatory or optional will be the next question. All the above 
verses from the Vedas are a part of the story of Rajd Harischandra, 
and they are pure arthavdda (commendatory verses) ; and they aje in no 
sense a vidhi (rule), either nitya (every-day act), or naimittflca (act to be 
done on certain occasions). .Both these kinds of actions are in one 
sense nitya (certain), as opposed to Tcdmya (done for a particular 20 
object). Thus sandhyd (the daily prayers) is nitya (of daily occur- 
rence), while uparagasnana (bathing during an eclipse) is nai - 
miitika (on account of a certain event). But both are certain , and 
therefore nitya in one sense though not in another. Marriage is 
purely Jcdmya (with a particular object), and as Ndrayanabhatta 
and Nllakanthabhatta and other authorities have stated, its per- 
formance is perfectly optional. Thus the Bhdgavata Purana 2 
distinctly rules that abstinence or celibacy is desirable, although inas- 
much as sexual desire is nitya (natural), 3 its. regulation is to be 
effected by marriage. The same conclusion is also clear from the fact 30 
that among the twice-born classes, the performance of the upanayana 
is essential, and if it be not performed up to a certain time, the man 
becomes a Vrdtya , 4 and he must perform Vratya-stoma sacrifice for his 
redemption. 5 * * Such is not the case with marriage. Both on the texts, 
and on the authority of digest-writers as well as on general principles, 

1 Compare the Sanskrit passages at p. 1 Sanskrit ed. of Dattaka Mim&msd, and 

Stokes* H. L. B., pp. 531 — 532. 

* Skandha xi, Adh. 5, v. 11, leaf 15, p. 1 ; see also Subodhini by K&sin&th P&dhyl, , 
^ leaf 28, p. 2. 

* 8 Prof. M. William! applies the nityatd (see p. 486 of his Dictionary) to this desire ; 
but the word aloes not in this connection signify perpetuity or continual repetition as 
be puts it there ; but it means natural or innate, as Srldhara-Svamin puts it rdgatah, 

(from the [natural] love of the thing). 

* Y&jfiavalkaya, chap. i. 38 (Part I, p. 102, Part II, p. 165). 

0 Asvalayana Grihya Stitra, 1, 19, 6 — 7, Cal ed», pp. 81 and 82; see Prdyas- 

cliitta Maydkha, Benares ed. p. 119. 



460 


[appendix iv. 


it is thus clear that marriage is a JcAmya rite which may be performed 
at the option of the individual. 1 If this be so, adoption, which 
is but a secondary mode for attaining the same end, is necessarily a 
Jcamya and not a nitya ceremony, in the sense in which Nanda 
Pandita uses it ; and it is therefore not essential or peremptory. The 
Dattaka Manjari 2 after discussing the whole question arrives at the 
conclusion that the making of putra-pratinidhi (a substituted son), such 
as a Dattaka son, is essentially a h&mya ceremony. 

In its very nature therefore it cannot be obligatory in its perform- 
10 ance in the sense in which it is now understood by European writers. 8 


1 What is kamya may be seen from the Mimdmsa Darsana, IV, 3, 20 — 24 
pp. 502 — 504. ^ 

a The Dattaka Mafijari (a work of Balkrishna, son of Devabhadra Dfkshita, surnam- 
es Palnitkara) concludes this subject in the following words : — 

9TFRT WTN'affaSf I *PTPTi IV^RT^T : | 

Translation : — Therefore both by an anvaya (an affirmative proposition) and Vyati - 

20 r eka (a negative proposition), [the act of securing] a substitute of a son enjoined by 
the said texts for [securing] the offering of the necessary [libations ofj food and 
water, is optional. The motive in the present case should be taken to be the desire 
[of the adopter] that the offering [the libation of] food and water to three ancestors, 
including himself, may be made by the succedaneous son, who will have priority over 
persons like the widow authorized [to perform funeral rites], and who will possess the 
qualities mentioned in texts like [the following] : * The sonship [or filial duty] of a son 
[lies] in three [things] ; obeying the commands [of the father] during his lifetime, 
feeding [the Br&hmanas] on the anniversary of his death ; and offering [a lib»iion of] 
food at Gay&/ 

30 The same result is deducible from the remarks of Krishnabhatfca, commentator on tifie 
Kimayasindhu, namely, that an adoption is for a perceptible object. Thus in discuss- 
ing the question of the necessity of permission to a widow in the matter of adoption, he 
adduces theTollowing argument in support of his conclusion that the permission refers 
to a wife, and not to a widow, thus tpRCTff ffTTST^tfcT : 

fii'tH'rtJ Ml 41 R °T : I Translation : — Again, it is 

clear that the gift of a son is not for an adrishta (unseen or spiritual) purpose; for in 
the text ‘ [These] the wise declare to be the substitutes of a son [to be accepted] out 
of the fear of funeral rites failing/ there is a reason assigned [for securing succedane- 
ous sons], viz., the fear of funeral rites failing. 

40 a For this well known proposition of the Dbarmasastra, see the following amongst 
other authorities 

c The Bhagavat-gita chap, xvii., v. 2 

itjs n trtarfifctMiil (twin im 11 

Taittirfya Aranyaka, 10th Prapdthalca, 10th Anuvdka, 21st Rich, (piyges 816, 817, 
Calcutta ed.) — 

•r ^Fr^rr [nrar H 

' Adhydtma R5m5yana, Uttar a Kdnda chap, v., v. 21 

" i q rmftfqrf n mfrrct yfHN 

!l n it 
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This being so on the authorities, it would be useful to look at the* 
matter in its other aspects. If the rite of adoption were obligatory, a 
husband could not, so far as his worldly interests go, prohibit his wife 
from adopting. But it is now held that he can do so* 1 For a man 
being held free to dispose of his property by will, he may so far 
affect the descent of that property, that by prohibiting his wife to 
adopt, he may prevent a son adopted after such a prohibition from 
succeeding to his own property. It seems clear however on the authorities 
that the effect of his prohibition cannot go further. Because, above all 
authorities, rises the religious authority ; and, as will be seen further on, 10 
the husband's prohibition in regard to all virtuous acts would be nuga- 
tory. If therefore the wife or widow adopts, the gift and acceptance be 
completed, and the subsequent religious ceremonies be performed, the 
adoption will be good religiously, and will regulate the descent of the 
widow's property and also that of the collaterals. Again, if adoption 
were peremptory, or obligatory, as it is sometimes described* a widow 
could be compelled to adopt, where her husband should l\pppei*to have 
enjoined his wife to do so. But it has been held, and I think rightly, 
that a widow in such circumstances could not be so compelled. 9 

In regard to the question of prohibition, the matter may also be 20 
usefully viewed from another stand-point. There are certain religious 
acts in regard to which the Hindu wife or widow would be bound to 
disobey her husband ; and there are other religious acts in regard to 
which she would be justified by the Sastras, if she did disobey him. 
Thus, if a twice-born were to prohibit Ins wife from performing the 
Upangyana of a son, the wife would be bound by the Dharmasustra 
to perform the ceremony in defiance of her husband. The caste-usage 
would support her, and she could charge the family estate with defray- 
ing the proper expenses attendant on the ceremony. Because, if after 
a certain period, the Upanayana remained unperformed, the boy would 30 
become patita (degraded), and be expelled from his caste ; 5 or going 
still further, a twice-born Hindu would himself become liable to 
expulsion from his caste or class, if he left his son's Upanayana 
unperformed after a certain time. 

But in regard to other religious acts like marriage, the performance 
of which though productive of religious merits is optional, she would 
be justified in setting aside her husband's commands in order to carry 
out those of their religion. Thus she could perform l^rdddhas, go on 9 
pilgrimages to Jioly places, or hear the Puranas read or distribute 
proper D&na (gifts), even if she have been commanded by her late 40 

1 See Bay&bak v. Bald alias Vyankatesh , 7, Bombay H. C. R. (A. C. J.) App. I. 

# Bamundoss Mookerjea v. Mussamut Tarinee , 7, Moore E. I. Ap. 169, especially - 
the remarks at p. 190. 

* See above p< 459 note. 
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husband not to do so. For, a Hindu, who would counsel his wife to 
disobey her religion, would be so far treated by the Dharmas&stra as 
a man of unsound mind. In matters of adoption, it would be equally 
so ; for adoption in so far as it would directly tend to increase religious 
acts and ceremonies, would be a commendable act, the performance 
of which the Hindu religion would encourage. 

In reference to this part of the subject, a few more facts must be 
noted. Marriage is a Samsk&ra , though an optional one, whereas 
adoption by itself is not a Sarhsk&ra but only an auxiliary religious 
10 ceremony, for creating a substitute-son. Y6jnavalkya does not 
mention the begetting of a son amongst tho things to be performed 
by a grihastha (householder) (chap. I. vv. 97 — 128) ; and the subject 
of adoption is treated by him in the portion relating to Vyavahdra (civil 
law), where he considers the substitutes of a natural-born son ; and he 
enumerates the adopted as one of them. Manu Smriti does the same. 
The subject of the adopted son is treated of there in chapter IX., 
whereas ail th q Samskdra ceremonies, whether essential or non-essential, 
are described in chapters 2, 3, 4 and 6. 1 

To return : the next question for consideration is — Who can adopt ? 
20 My answer is that so far as the texts and usages go, any person, male or 
female, may adopt. Atri 2 and Manu 3 counsel adoption for the per- 
formance of certain feraddha ceremonies and for the perpetuation of the 
name. A son so adopted is necessary for both the husband as well as 
the wife, because all the funeral obsequies are required for both. 
And if the object of the performance of those obsequies is to be attained 
by other means, those means are equally open to both : what a v^idow 
can perform for her salvation, the same can be performed by the 
widower. There is no difference whatever in that respect between the* 
two. As regards Sradflhas, the son serves both. The widow in making 
30 the adoption, gets a son, who stands to her in a filial relation as well as to 
her deceased husband. When both are living, the husband is the princi- 
pal mover. The wife may or may not join in the ceremony. As between 
the husband and wife, the right of receiving rests with the former ; but 
if he bep atita (fallen), or have become a Sanny&sin (an ascetic), it would 
appear that the wife would be competent to receive on her own authority 
just as after the death of the husband. If, however, the husband be 
neither a patita (fallen) nor a Sanny&sin (ascetic), the wife cannot 
• take in adoption without his permission. 

c 

1 See Vishnu Smriti, where adoption is spoken of in chs. xv. and xvii., while 
4Q Samskaras are treated of in chs. xxvii. to xxxiii. ; Vasishtha Smriti— adoption is 
mentioned in cbs. xv. to xvii., after the Samskdras in chs. vii to xii. j Gautama 
Smriti — adoption in ch. xxix., and Samskdras in chs. ii. to ix. 

9 Calcutta Ed. p. 37 Part I. 

9 C£ap. ix., v. 180. 
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Whafc the wife may not do, the widow can do ; for from the very 
necessity of the case, after the husband's death, the widow requires 
no such power from her husband. A text of Vasishtha, 1 which appa- 
rently lends color to the opposite view, has been so construed by 
Oandd writers that according to their interpretation a widow can, under 
no citcum stances, make an adoption except with the express anumati 
(permission) of her husband. This however is not correct. The text 
applies to the wife and not to the widow ; and so it has been construed 
by the Nibandhakdras and other writers who are followed on this side of 
India. Thus Kamaldkara in the Nirnayasindhu 2 after quoting the above 10 
text of Vasishtha observes ft ^ ^ | spw S5TFJTRTT ^ jfr 
YfcT I SR I Translation .—This 

[text applies] where the husband is living ; otherwise there will be a contradiction 
[between this text and] the text of Vatsa, and Vyasa [to the effect that] * he is to be 
known as a given son, who is given by his mother or father.’ Gift here is illustrative 
of acceptance. • 

The Viramitrodaya says, 1. 188 p. 2 11. 6 to 16 and 1. 189jpp. ill, 1, 2 : — 


| mrftffrfJrRimw jjmgfoRTftRrirj urt- 

ffcrTr mm: l g j# irurnritaj^sr i ft e-ffRra- jthf g 3 *sfr ffsrmr- 

I ntjirf ftgr rlmrr: n^ft 20 

^ frmr f ff; jwr <r?r£f g mtftarferer I ^sm 

I =t smrgj ^tfiiTrer«jR?foTr3- 

mr.- qrrent I ggsir: jmmrsrrssrrcr arewrrjnft *rn?r$- 

mr?r fft ww 3 ^farmFT'Rffrrjm n%3 I *rafa?iT#T jTff 

^'TRr^fir ftra: n#g«rt itgr jfr g *t$: I w 
I arft sf 3 

g ifftuw rft <n mU: l **3^3 
>3 1 trafarfcffR jfrft ft Kfffpmr 

TirnfdfjrPspf^ rmfaw firffraqrtfft^ffsRT^ «rretrrei^TjExfif srttfjr *rr^*rr 
mr?5$®r g rft 1 3 ffforg 30 

1 mf 1 rrwmRigt ggfa irift upfim 


Translation : — So also Vasishtha : “ Man produced from virile seed and uterine 
blood proceeds from his father and mother, as an effect [from its cause]. Therefore 
his father and mother have power to give away, sell or abandon him. But no one 
should give or receive an only son ; for he [represents] the continuity of the fore- 
fathers. Nor should a woman either give or receive a son without her husband’s per- 
mission.” 


Here [». e. in reference to this] it is said that inasmuch as the taking of a son 
[in adoption] by a female without her husband’s permission is prohibited, a son 40 
adopted by I widow whose husband died without giving permission does not become a 


1 Vasishtha .— * ift ? II Translation A female 

should not give or receive a son, except By permission of the husband. 

• Purvardha, 3rd Parichchheda , leaf 9, p. 2, lines 5 and 6. * • 
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[valid] dattaka (adopted sou). [But] that cannot be ; for even there, [t. e. in tbe case 
of the husband dying without giving permission] , his [i. e. the husband’s] permission 
being based on §astra (law) cannot be absent, inasmuch as the necessity of adoption 
by a sonless man who has no [prospect of] salvation is [expressly] enjoined. It can- 
not be said that in this way [the words] € without permission* became nugatory, in- 
asmuch as the permission based on law r [i. e. arising out of a legal presumption] being 
imperative in all cases, [the above prohibition] will have no scope. For, that prohi- 
bition has scope in the case of the wife of a Mumukshu (one weaned from tbe world 
and wishing nothing but emancipation), or of one who has a son by another wife ; there 
10 being no possibility of the husband’s permission [of adoption in such a case]. Such a 
woman cannot adopt without her husband’s permission ; because all that a son does, 
such as Srdddha (oblation) and the like is [equally] done by the son of a cotemporary 
wife, who in accordance with the text “ if one out of several co- wives get a son, Mann 
declares that the rest become mothers by means of that son,” is useful to both [the 
mothers]. That son being legitimate is a principal one to the father, and a secondary 
one to her [i. e. the stepmother] just as an adopted son is [to the father as well]. 
Therefore the substance [of the prohibition] is that such a woman cannot adopt another 
without hcr«husband’s permission. In reality just as the Mitakshara and the Smriti 
Chandrityfchave interpreted the text “ if one out of several brothers get a son, Manu 
20 declares the rest'to be fathers by means of that son,” as enjoining that where it is pos- 
sible to get a brother’s son as the secondary adopted son, no other should be accepted as 
the substitute of a son ; so, similarly, the words f without the husband’s permission* 
here mean that while the husband is alive, the wife should not on her own authority 
adopt a son not approved of by him [*. e. the husband]. After he is dead, the permission 
of those alone will be necessary upon whom [the widow is] dependent. In this way 
the prohibition is for worldly reasons. Therefore even though the husband died 
without giving permission, an adoption by the widow would not be objectionable. 

Anantadeva in the Samskdrakaustubha goes still further. He says 

3*j3*j 3TJ3*3 #^?lt?3ift3r#°r 33T3c>r*3 3#3wn?3t 3fr ^4t3t°ir- 

30 v 353r3r arc; frv, 3 3 f¥iw?, m33r3fa>3?3i*3F3?3r3 swwsrfa'St 
II 

T3 " 3 ^3^3 3 faff fi hr” "33t> 1333” ?frT 3 3%3r> 31^33 3^333; JfTJVm 

ftwrr affair* t#?3?3f f4?rr fasrr qfcT: 33 ^ 33 $%! 

3 W 3^4 arfa-fcsrer” ff 4 3133^3333^^3^3*334 f 43 rarr 33 - 

trrPr3f3r?3r^ f43r 3 > ' 3 f 33 rr 33 rc , rr ?&3 33 3 ftfasra-oirq; 3333- 

W3r 333f333V flrT 333*33313 ,5 3r33RT3 3rft3rl 33 f4it3T^33frT3=^fEr I 

3 3 l%f33F333RT3T3C 5 t 3^3^3=53?% f433r3T3f i 33rnr3l'rT3 s 3: 3Tf34% Wrftlt - - 

II 

3W3T33T4 3 3rfr 33: ftror: || ?f3 f43nffd3Tlf33’343 3 3J3Tff?3r Wfa- 
4,0 ITf3f3l ft33T3f VTJff3f ^3 313^3^313: *3T3 3 3 33ft: 333f33> 3^33= ffiT 

t 

33 3i^rr'3T3!%3Tf43riT3r3if^rrf4 3j3i3r 3?3T33?3r3Pr 3*3r*r yfl« n 3t?- 
3T*fft44 V3’3ir3 s 3 8 31^3333533r333f3 3%3133f3r373r33 s 333ffT3f ffrT ftT*3|3*3T- 
ftwnrtfnr; 9^ lftT333r*33?43 flft 3K*l3IV«H3SfH 3^3*3 ^$3: ^Wr3r4 3- 
3f^33T3t3ll^S^5f^?3lt3: 33*TCT3. 3*3 

sf 

ft?3B3wfa43. (Samskdrakaustubha, leaf 45 , pp! 1 and 2 .) 
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Translation: — In reality this precept (viz., the text of Vasistha which says that a 
woman cannot give or receive a son without the command of her husband) should be 
understood by the intelligent not as a prohibition but as intended to require a command 
[of some one] for adoption in the case of a woman who has had no permission from her 
husband ; inasmuch as there can be no prohibition of what has been commanded, [as 
the adoption of a son is], owing to the failure to adopt being declared sinful by the 
text, “ there is no higher ’world for a soilless man,” &c., and inasmuch again as 
[treating the precept] as a Paryuddsa (a negative proposition) would imply a L Qkshana 
(metaphorical interpretation) . 

It cannot at all be objected that a childless widow can have no right to adopt a son 10 
in so far as in the absence of her husband she is dependent on his kinsmen, in accord- 
ance with [the following words], “ there is no independence to a woman:” and “ in 
his absence kinsmen,” 1 &c. Yajnavalkya says: — “A female shall be protected by 
her father in her maidenhood, by the husband in her married#state, by the sons in her 
old age, and in their absence by kinsmen. [Thus] a female is never independent”; and 
the author of the Mitaksliara in commenting thereon says that the father shall guard 
his daughter until her marriage against the doing of something prohibited. Thus the 
meaning of the text as well as the comment shows that a female during tile several 
guardianships at different periods of her life is restrained from the doin£ of something 
prohibited, and not that there is any restraint on her in respect of the observance of what 20 
is commanded [by the i‘dstras]. Itr no country is a female’s dependence on kinsmen 
ever allowed by any learned men to restrain her in the observance of Nitya and Kdmya 
Vratas ; whereas according to the proposed interpretation, widows having no kinsmen 
would have no authority to observe Vratas and the like without the [previous] permis- 
sion of the king in accordance with the text cited by the Mitaksliara, viz., “ on failure 
of both sides [that is kiusmen on the father’s and husband’s sides], the king ia the 
supporter and lord of females,” There is no distinction between Vratas and the like 
and the adoption of a son ; but [in spite of this], much learning has been displayed on 
this subject by people devoid of any knowledge of the Dharmasastra. 

Nor cm it be said that want of authority results from the unfitness [to recite] the 30 
Mantras [required] for acceptance ; for her right [to adopt] being determined to exist 
in^he aforementioned manner, whether there be permission or no, she must be 
presumed [to be entitled] to recite mantras as in the ease of the Rathakdra. 9 Thus 
[the allegation that] the adoption [by a widow] though she have permission is [void 
as being] without holy mantras is refuted . Therefore a son adopted by a widow does 
by all means become the taker of wealth, and Vritti . Further, he who destroys a 
Brahmana’s Vritti [by withholding his assent to adoption] does so at his own risk in 
accordance with the text “ he who acts adversely to [the continuance of] a Brdhmana’s 
Vritti shall be a prey for many years to insects feeding on filth.” No more need be said 
[on this subject], 40 

In the Datta-Darpana following Kausfcubba it is said 

II 

Translation : — Therefore [rule about] the permission of the husband being satis- 

+ 

1 See Yajnavalkya chap. i. v. 85. 

9 From the fact of the Rathakara being commanded to worship the fires, his 
eligibility to recite holy mantras is inferred in spite of his being a &udra ; because the 
one is a condition precedent of the other. See Ptirvamimdmsd Rathakdra Adhikarana. 
Calc, Ed. p. 630, 
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fied [literally, exhausted] in the case of the wife, there is no difficulty in the way of the 
widow receiving a son, whether there is permission or not, as above explained. 

The Dattaka Chandrika of Kubera (p. 51 , lines 8 — 11) holds that" the 
aTJUfr (permission) is to the wife while the husband is alive; and she 
can adopt without such permission, when the husband is proshita 
(gone abroad), oris dead.*' Krishnabhatta in his comment on the 
Nfrnayasindhu supports Kamaliikara by refuting the reasoning of the 
Gauda writers. The Mayiiklia 1 follows Kamaldkara. 

The only work now quoted on the other side is the Dattaka Mf- 
10 mdmsa of Nanda Pandita,' 2 whose three arguments, if they can be so 
called, have been fully answered by the above writers. Besides, I have 
elsewhere shown historically that Nanda Pandifca’s work was not 
known to the Sastris in this Presidency until 1827 as noted by 
Mr. Borradaile. That Nilukantha and Kamalakara have not, in their 
numerous works, ever spocially noticed it, shows that it was of no im- 
portant whatever in their time amongst the Bah^hmaUja (Southern) 
community. Anantadeva and his successors answer the objections of the 
Gaudas : but even they do not notice the Mim&msd of Nanda Pandita 
by name. And I find that Surajram Sastri, so late as 1845, says dis- 
20 tinctly while writing in reference to this very question, that though 
Nanda Pandita’s Dattaka Mimdrnsa says the widow has no right, still the 
aforesaid works ( Viramitroday a, Mayukha, Kaustubha, &c.) say that she 
has the right, and that the Vyavahara (practice) is going on accordingly. 

It appears to me that some confusion has been created by very loose 
and indefinite writing regarding the duties of a son ; and the perform- 
ance of Sraddhax, &c. by the adopted son. Sir T. Strange says 3 : — 
“ The better reason, therefore, perhaps is, that the necessity of a sen 
to celebrate the funefal rito regards the man, rather than the woman, 
who depends less for redemption upon such means ; so that, whenever 
30 a woman, duly authorized, adopts, it is on her husband's account, and 
for hie sake, not her own." Mr. Justice Strange goes further, and 
says : — “ Unmarried males of whatsoever age, and females, whether 
unmarried or married, are not in danger of Put . No adoption on their 
account is hence necessary ; neither would such adoption be valid." 4 

For these propositions no authorities are quoted by Mr. J ustice Strange. 
Sir T. Strange quotes Manu, ebap. V., v. 160. But this verso is intended 
to dissuade a female who has lost one husband from marrying again or 
having recourse to uitjoga ; and it has nothing to do either with adoption 
or the performance of obsequial rites. Colebrooke (468), wl*o is referred 
40 to next, does not refer to the subject of Srdddha , &c. The note at page 

1 Part I., p. 42 j and Part II. p. 57 H. 30 — 37 and p. 58 11. 1 and 2, 

" f Page 2 1. 15 to p. 4 1. 2. • 8 Elements! of Hindu Law, vol. I., p. 79, 3rd ed. 

* Manual of Hindu Law, 2nd ed., p. 18. 
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91 of volume 2 of Sir T. Strange by Mr. Ellis, which is next cited, is 
equally loose. It says : “ to render it [adoption] beneficial to the husband 
(for the widows can derive no advantage from it),” &c. All this is a very 
unsatisfactory mode of stating the Dharmasdstra. The Gaya Sraddha 
of the mother is as necessary as that of the father ; and the two spots 
where that Sraddha is performed, are distinct — the one is in Behar and 
the other in Gujar&tha. The f statement of Mr. Sutherland is also 
not correct. The Mahal ay a Sraddha and Tirtha and such other 
Srdddhas of both the father and mother must be performed together ; 
but the annual Srdddhas of the mother and tho other two female ances- 10 
tors must be performed separately on the anniversary day of the 
mother’s death, just as those of the father, grandfather and the great 
grandfather are performed on the anniversary day of the father’s death. 
Moreover, in the Nandi Srdddhas the mother’s pdrvana comes first, 
then the father’s, and lastly, that of tho mother’s father. This confu- 
sion of the mother’s position and her necessity as to Sraddha faas, it 
appears to me, led to a complete misunderstanding of the whole subject 
of adoption by females. 

To sum up : a Sraddha produces equal benefit to both the father and 
the mother. When there is a son, he must perform it for both, and 20 
doq£ so perform it, as all the Sraddha works and our current practice 
shows. If tliero be no son, a man can follow several ways to get his 
own salvation, or may adopt a son both for getting his Sraddha per- 
formed and for the perpetuation of his name. The same is the case 
with the man’s wife. During his lifetime, her identity is sunk in her 
husbands. After his death, she may follow the several ways above 
indicated for her salvation as well as his, or both follow those ways 
and also adopt a son who will bo her own as well £s her husband’s son. 

A Brahmacharin would be competent to adopt, because he has the 
same interest in securing the performance of obsequies and the por- 30 
petuation of his family name as a sonless married man has. There is 
nothing in the Dharmasastra to disqualify him from the performance 
of the rite of adoption, as there is in the caso of a sannyasin . 

In the view of the nature of adoption already given, minority can- 
not be a bar to adoption ; for, although adoption does confer temporal 
benefits, it cannot on that account be considered a matter of a civil 
contract. It is a ceremony like marriage, and it confers temporal as 
$Well as spiritual benefits. 

The next question is, who is the proper person to give in adoption. 
This is answered by Manu chap. IX. v. 168. 1 The giver must be (1) 40 

1 Manu, IX., 168 fq^T *T WRTt II flTtf ST t4t 

II 

Translation : — He whom his father or mother gives to another as his son, the donee 
being in distress, provided the boy be of the same class, affectionately disposed, is con- 
sidered as a eon given. 
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the father with the mother, (2) or the father alone, or (3) the mother if 
the father be dead, 1 * or have given his assent, or be incapable of giving 
his assent. No third person seems, on the above authorities, to have 
the powers of giving.- It has been held 3 4 that the power of giving 
may be delegated. But some question' 1 the propriety of this. Usage 
must decide, and it seems to favor delegation. 

The widow’s power of giving in her own right has, by some, been 
questioned, but, as it seems to me, on very insufficient grounds. In 
point of fact, oven tlio texts by themselves are more clearly in favour 
10 of her competency to give, than her ability to tako, and all the Digests 
held authoritativo on this side of India, are equally pronounced in her 
favour. Nanda PanTlita himself, though he would wish for permission 
for a widow to take, is obliged to hold that Manu’s text being express 
in favour of the mother or the father being able to give, the widow has 
the right to give. 5 

The*t)att»ka Chaudrika too 6 supports the right of the wife as well as 
of the widow to give on the authority of Manu and Yajnavalkya; but 
ho qualifies tho right by the prohibition of the husband, and supports 
the husband’s authority to prohibit by the above cited text of Vasistha. 
20 But as tho text of Vasishtha is opposed to Manu’s text, it (the former) 
cannot prevail. For the Veda enjoins obedience to Manu abov(f all 
other Smritis. Ahgiras says 7 that that Smriti which is opposed to Manu, 


1 Sec also Yajuuvalkya, chap. ii. v. 130. 

Part I. p. 138, Part II. p. 219 anti note 3. ( 

Also Yu'amitrodava, 1. 188 p. 2. 

Vyasa and Vutsa (sec Nivmijasindhu, 1st half, 3rd Parichchheda, leaf 9, p. 2)pehnit 
either the father or the rtiothcr to give : Vishnu (chap. xv. Calcutta eil. 1st Part, p. 
93) says - a $ ^ Translation': — “ lie is one given by the father ami 

mother.” So also Vasishtha. lie uses the words if Translation : — 

30 He who has been given by the father and mother (Calcutta ed., 2nd Part, p. 488). 

9 The Collector of Surat v. Dhirasinyji Vaghbdji , 10 Bombay H. O. R. 235. 

8 Vljiaranrjatu and another v. Lakshuman and another , 8 Bombay II. C. It. 
(O. C. J.)214. 

4 Purva Mimamsa, 6th adhydya , 3rd quarter. 

B Dattakn Mimamsa, p. 1!), Mr. Sutherland's note 12 (Stokes’ H. L. B. p. 573) is 
not correct. The proper reading is Mdnava and not Galava. This reading moreover 
removes all the inconsistencies in the three paragraphs noted by Mr. Sutherland. 
The story of Galava, a son of Visvamitra, who was offered for sale by his mother, and 
from whose sale, king Satyavrata induced his mother to desist^by offering her and he* 
40 children sufficient food to live upon, is given in the Devi-Bhagavata, 7th Skandha, lOtli 
Adhydya . And it is useful as showing that in distress a mother couft sell her chil- 
dren when her husband was away. 

• P, 61, lines 8—13. Yaj. II. 1 . 30 ^qp^RTTf^TTr^T ^ H g^U^H^and ( 

• 3T ) which is Manu chap. ix. v. 171, and not a text of Y&jSavalkya 

as Mr. Sutherland supposes. (See Stokes’ H. L. B. p. 636, para. 32.) 

1 See above, Introduction p. xlvi. 
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is extinguished. All the digest-writers quoted by me above also apply 
the text of Vasishtha to a Sadhavu (wife), and not to a Vidhava 
(widow). 

The father and mother in the above remarks must be the boy's father 
and mother. For Krishnabhatta says that no other person can give. 

A grandfather could not according to these texts give away his grand- 
son. Nor could a man or a woman after once taking a son give him 
away. 

The person to be adopted is the next subject for consideration. As 
already stated, it appears to me that selection of the adoptee has 10 
always been a matter regulated by the will of the adopter. According 
to the Vedas and Manu, it is clearly so still; and the changes 
recommended during the middle period have nowhere obtained the 
binding force of law. Thus beginning with Mann (IX., 168), 
it is entirely a matter of discretion with the adopter* whom he 
or she should adopt. The several restrictions that have since been 
suggested in works on that subject aro later developments of 
Smriti-makcrs, who wished, to liken the substitute son to the original 
son as far as possible according to their notions. Thus, the earliest law- 
* giver, viz. Maun, has given no direction whatever to fetter the adopter 20 
in the matter of selection, save that the adoptoe should bo mdrisa (proper 
or worthy). I am not sure that the interpretation of this term as a per- 
son of the same Jut l (caste) suggested by Kulluka and others is the one 
contemplated by Manu; for it is not quite cloar why, if according 
to Manu, a Brdhmana could beget a Ksliatriya son on a Kshatriyd wife, 
or a Vaisya son on a Vaisya wife, he should not be able to adopt a son 
1 of either of those classes. Again, Manu (as interpreted by Vijnanes- 
vara) 1 recommends the adoption of the son of ti brother without stating 
whether that brother should bo of the same or of a different class. The 
restriction of jati (caste) was unmeaning, so long as intermarriages 30 
between the four classes were allowed by law ; and the restriction 
only came to have a different meaning when such intermarriages 
began to fall into desuetude, and were ultimately discontinued. 2 It is 
clear that as we leave Manu behind, and approach our own times, the 
restriction as to Sadrisa (proper or similar) has come to mean one of 
the same class ; and that one of a different class is not considered 
proper for adoption. Within the class itself, some Smriti and Digest 
writers have Jaid down rules for regulating the discretion of the 
adopter*in the matter of selection. Thus a brother's son is declared 
to be the first eligible adoptee. Failing him, a Sagotra-Sapinda, an 40 

_ “* 5 

1 Manu chap. ix. v. 182 ; Mit., chap, ii., leaf 56, p. 1, lines 15, 16. 

* Medhatithi’6 explanation supports the above theory ; see above Part 1 , p. 39, line 
17 ; also Dattaka Chandrikd, p. 48, lines 18 — 25. 
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asaqotmsapinda* a sagotra -asapinda, and ail as ago tra - asapinda are 
said to bo eligible in order. The recommendation of the brother's son 
is made to rest on a far-f etched reference to Manu ch. IX. v. 182, 1 
which has nothing to do with adoption \ and the order of eligibility 
after the son as above stated is evolved by digest writers out of 
Saunaka's text,** which says that a sapinda should have preference before 
an asapinda . All these texts and comments, however, are simply 
deemed by the community recommendations, in no way obligatory on 
the adopter. To use the words of Sir T. Strange, 3 “the selection is 
10 finally a matter of conscience and discretion with the adopter, not of 
absolute presumption, rendering invalid an adoption of one not being 
precisely him who upon^ spiritual considerations ought to have been 
preferred.” Mr. Sutherland says that the right of the brother's son 
to a preference is admitted, and may bo regarded as a received rule of 
law. He cites no authorities for this position ; and there is none in 
force in India. Happily the question has now been set at rest in 
conformity witlf the usages of the people by the Privy Council decision 
in the case of Sri mail Uma Devi v. Gohoolanand Das Mahapatra .* 

Besides the above restrictions on adoption, there are others that have 
20 been suggested. These may all be well grouped into four divisions, in . 
reference to (a) the class, (b) the age, (<*) the relationship of the adopted 
with the adopter, and (d) the status of the adoptee in his natural family. 

I shall now consider each division separately, and trace their history, 
and show how tar they are now observed by the people. 

As regards class, it is said that the adopter and the adopted should 
both belong to the same class. 5 This provision is regarded only so 
far that its violation would not nullify the adoption but would deprive 
, the adopted of liis right to inherit. Vriddha-Ydjfiavalkya directly 
counsels the adoption of one of a different class, when one of the same 
30 class cannot be had. Such a son can only perpetuate the line, but he can 
neither inherit the property nor offer the Pinda . 6 Viewing this matter 
historically, one may here mark the gradual development of this limi- 
tation. Manu simply uses the word sadrisa (worthy or similar) to qua- 
lify the son to be given : in the original text there is no reference to class. 
Vasishtha says he should be adure bdndhavam , which Krishnabhatta 
interprets by IT.ltfr cTSSfa* [Translation One whose father, 

& c.are residents of a neighbouring country, and whose family and character is known.] 

c 

1 See Mit. chap. ii. 1. 66, p. 1 11. 16, 16. 4 

* Part I. p. 40 11. 14, 15 ; Part II. p. 53, 11. 3-6. «, 

40 • Vol. I. p. 85. 

4 V. Law Reports, Indian Ap. 40. 

6 See Y&j. II, l9& Part I. p. 138; Mayukha, Part I. p. 39 ; Datt. Mim. (Stokes' H. 
L.) See II, para. 22, and 25 Dattaka Cliandrika see I, paras. 13 and 14. 

0 See Dattaka Chandrifcd, p. 49, lines 4 — 6. 
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^aunaka 1 and Kdtydyana 2 say that the adoptee should be a savarna 
(onerof the same varna or class). This would imply that the adopter 
had only to attend to the four divisions of the Aryans. Yajfiavalkya 
goes one step further, and introduces the word Jati 3 (caste), instead of 
varna (class). The Samskdrakaustubha goes further still, and says 
that the adopter should not only be one of the same varna and Jati ; 
but one of the same sub-division of a Jati (caste) based on the 
difference of domicile such as Gurjara, Maharashtra, &c. 4 He is also 
followed by Gopinathabliatta and Krishna bhatta. No specific text is 
cited for this extension ; but the statement is perfectly consonant to 10 
current usage. 

A violation of the above provision does not, es I have said before, 
nullify the adoption altogether ; but it only renders it less efficacious, and 
gives the adoptee a right to maintenance from the adopter's estate. 5 

As regards age, there is no restriction whatever. The only text 
restricting age is one said to be from Kulika Purdna ; # but Nilakantha 
considers the said passages to be spurious. c Ananta-deva in the Sams- 
kdrakaustubha also disbelieves their genuineness. 7 But he goes fur- 
ther, and, assuming them to be genuine, shows how they are to be 
applied in support of the adoption. He concludes thus : 3LT: 20 

Translation : — Therefore a boy above five years of age whose ceremonies have been 
performed, can become a Dattaka (given): this is established. 

The Dattaka Mimamsa favours the genuineness of the above passage 
(see pages 20 — 25 Dattaka Mumdiiisd). The Dattaka Chandrikd like 
the Samskdrakaustubha doubts their authenticity, but shows that 
•when properly interpreted, they contain no restriction of age (see 
Dattaka Chandrikd, page 54, line 5 and p. 56 fine 15.). Kamalakara 
in the Nirnayasindhu says that a boy of more than five years may be 
given, if he be willing to bo given in adoption. This shows that he 30 
upholds such adoptions in spite of the Kdlikd Purdna on the authority 
of the Vedic 8 texts. In his Vivdda Tdndava, the Sapinda relationship 
of one so adopted is laid down ; and this assumes the adoption as being 
duly made. Kamaldkara thinks, however, that the samsharas (cere- 
monies) of the adopted should not have been made before the adoption. 

1 Dattaka Chandrikd, p. 49, lines 1, 2; Dattaka Mlmariisa p. 18, lines 17 — 19 ; see 
Devala cited by Jirauta Vabana Daya-bhdga, p. 227. 

9 Dattaka Chanflrika, p. 48, 1. 24. 

8 Ydjfutyalkya II, 133. 

4 Samskdrakaustubha, leaf 44, p. 1, line 1 . 

8 Dattaka Chandrikd p. 49, lines 1 — 6. 

8 See Part I p. 42. 

7 Leaf 45, p. 2, line 10. 

8 Nirnayasindhu, 3rd Parichchheda, 1st half, leaf 9 , p. 2 and 1. 19, p. 1. 
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Krishnabhatta, however, in his commentary on the Nirnayasindhu 
dears up the whole question, and decides in favour of all such adop- 
tions on general grounds. He shows that the passage from the Kalik4 
Purana as above noted is spurious ; but that even if it were genuine, 
he points out that as it is given by some writers, it is incomplete. He 
supplies the omissions, and gives the complete passage as he found it, 1 
and states that it refers to a son to be adopted by a king as a successor 
in his sovereignty and not to an ordinary son. Such a son should, 
he says, have his m m shams (ceremonies) performed by the adopter. 

10 But except the incapacity to succeed to a Raja, if the ceremonies bo . 
not performed, the adopted is in no other respect a ddsa or a son 
of any inferior status ^kan a born-son. Krishnabkatta himself shows 
that according to the Vedas, a man whose upavayema has been per- 
formed, may be adopted. Sunalisepa was so adopted. His 'iipanayana 
had been performed ; for if it had not been so performed, he could 
not have tyecorae a dvija (twice-born), and would not have been able to 
repeat Vedic J ft antra 8.* That he did repeat such Mantras may be seen 
from the Rig-Vcda Samhita 3 and the Aitrweya Brakmana. 4 As the 
Vedas themselves sanction this, and the practice has always gone on 

20 in conformity thereto; all such adoptions are perfectly valid. 5 


1 The passage runs thus : — 

qqrqqfrqrrprpq *Twfg^qTr«rr<T II q?qq q qfqqflqqr^qrq^qqr I p It 

qTfHqrrgn'q I q pqnrpqqtq rr^rr trpprqqqq I fqsq'qfrm fqRRfrft qqSrafqamifrfr 
’M- II %sr5r*hr pn ffqq p qrqTstpqqr Iqq^tqqqtr- 

pr qffq: qfa^pqqr I ?qqpr*r qrenq qYq pqrqqr.- II arwpt qfpqr qrrqrqrqqj^qj 
q“R»Tt pqpr qqr q qpqq n pqqr qfq qqqr fqqqrqq tfqfqrr: | arrqrrq pqr 
qpqp^qqqqqn || fapip q^ p: spfp:?fMiqq 1 1 arrprqf qp:q qpf qrlrf^rr- 0 


=qq : | prqr qiq qprrrr fqqqi'qq I pm I prpqpqqr?t ^pqqr qrqqr^lr II 3T'-I 
3 q'sqqiqqfq prpor-- pr p l qtPr qpqtfqpfc qqq q*q 1 1 qrqp j qqq srrpp qqr- 
30 q^rq II frp tftqfa pr- qrqqrqp qpl II pt^j jrqfcqprrcrq ariq^HlR+iqq I ?3r 
^rq^q^^gq: qhrfa^gq: II rqg: pifa pj qrtqrf^qrq | qffqr qr rftqr 
qrpftft fRr II srpr^: primr tPt ptptt pp qfa qfr <j+ f* qrqq>'*frftpwq- 
pm’prqr p tfprf}- qr^ ll ^ pqr upr^qftpqfq 11 mqqr pqr qrqflpq 
^qrq l q g | apmr qw qpq fp^rfer arpqr qfrqqrf + ipsi -qti pri irqfa 


^q qrq rr^ q qimrr^qprqrq qfrprpqrqiqqlpt *3rqp qnHTtfrr II 


t 8 Manu, chapter i. vv. 88 — 91; chapter x., vv. 126, 127, Narayanabhatfca’s Prayo- 
garatna, leaf 53 p. 2, lines 4 and 5 ; Stidra Karaalakara leaf 1 p. 1. 

3 Mandate I, Suktas 24, 25, (Prof. M. Muller’s Ed. vol. I. pp. 2fe2— 262). 

40 4 7th Panchikd, 14 — 17 khandas, Haug’s vol. 1. pp. 179 — 183 ; vol. II*. pp. 463 — 
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5 Krishnabhatta’s work is in manuscript, and I therefore subjoin the passage 
referring to this subject. He therein says distinctly that a son whose smhskaras have 
beertfjjerformed, and who has had a son born to him, whether he he of the same or 
of a different gotra, ma^ be adopted ; — 
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Thus it will appear that the highest authority of texts as well as of 
digests is agaiust restricting the age of the adoptee to any particular 
year. It may be noted, however, that the people generally are inclined 
to favour the adoption of one whose Upanayana has not been perform- 
ed; just as they. would rather get their children married when chil- 
dren. But those are mere sentiments ; for cases of grown up boys be- 
ing adopted are common, and they are considered perfectly valid. The 
fiction of sonship would seem to demand that the adoptee should be 
younger than the adopter, so as to make the former (one in 

regard to whom the idea of sonship would be worthy). 10 

qN4f?<ftq: q“rqqrqq»lq ; q*q ?qqqqrrr4?q afqrftqrcffqr j qiTwqrqR^ rf^r- 
qrqr«rq&’sq: II msr'Rtr § q 3r B qq.- qftqcsfrqrrr: II qjr# 5 * gq^rqfqwqq 1 1 
3 # qqq^qr q %q: qriqq: qq ?fq qqqrffqqgqs-arq qq^qiqqffrq qfrqsqqcrnf q f 
srrwPrRr Vqifqrqjqcfqrq || qrerqrq trq : q?q<% jr tT<t jq%qiqqrrqfqrqT , *lfq q#q- 
qmq'qftdqrq qqq j?q ftf qq qrcriftfq qqr^q qqiqqJtqr qqR^qrsqqq g4r wflft 
qjqqqr qfqq^qiqqqqR qqqq fr^iRjq q“rqrqqqqrcrq; I q?q?q pi qqmjfq qq q 
t?qiqrtft?rqi q q^qrFq^ifqqfq^qq qftqcii f 4% | ar*?? qq-qq qqqrq- 
qqqqcftFqrg 1 || eft h- Rffffrw'cT wqqrqTq^frqrqPr qfrqiqiiq q?qqqqrfa q qqsqr 
qqfq qmrqiqrq 1 3rq%Tr ftTqrfqqqq: qsrqqraqqqrqpr srq^q^qqTq 

^.qqqrqq>q%'^q B |-: TRI f^qqffqqf qrq?l qq? q qfrqg-tT- 20 

q?n | q q rqqqqq ffcT qpRq I qqrqr^qqqr T?qqfqq?q fi^qrqlqrqpr q?%q qq=qrr 
q?qRr fq>qrq ||qq qicmrr«rr<itqqqq: mqq qq ^'qqq ?frr qr^qq iiqifqrqqqqq^q 
qqsqqrftr ptc?qrq I q?qr qqrqr T-q^qrqfqqqrqqqrq || fqrgrqfqqrqiq^ qrqqr: qrir^r- 
qrijciqiqiqqtqrq n qqqr^q qqrqr ??q?q qrqpq qrj fi^r qqiyqr^ 

q qftC'qi ?qq?qqq?qrq II arq^qrRfrqqqlqrqrfqqqqrRq^qqrqqvFqqr-qq |5flfqq:fqq- 
qqqqqsfaqrrcrq 3r B qf4rqqqqr==qq^riTr arfa qqrqqqqqn fr^fr?rr: frqsfcqif?i?qrqT: 
fqqq,'^ qqqr q*qq> qrf-q qrsqpq qfrqq^qrcq^qfoqqiqRTqq qg%qr: I qq faqqiq- 
qfqrqR^fqrj q gqqr qrfa qrqq T?q?q faqfqqqq qfqq?|q; faqqftq jqqj- 
qqifai%q[%qrq 4?ftqqqqrqr;fr?q , 4 m^^qqr qrqtfNqq ffrrqqtqiqqwqfWq- * 
qr?q qftq^faqt^r ar s qqr qrqq^q qr qjrftq^qrrr: qrqrsrqqr ?r qqqr qqrqr qqrq 3(T 
%qr qqrqqr qwPfqqr q^q^ ■ 1 3^4 i^q^r qqq qqrqqqqqqrq I qfi ?qr q^rlfqfa?q%- 

qfttiqrq: 1 1 frjqfl Pr^qfaq qsgqfaf»rqr*qfqq i qq qqq jqF?: qqqr qq qrqqitqr- 
qqqqTitqqq=qq?qTrrqf qsrrqqrq qq<jq?qr4 q?rfc ; qr?r%q fqr^qqrq] 'qrrqq;qr?qqq qrr- v 
q?q^ : | qqTRqiratstr qq: qq%#tqqPrq; II fqqf^q ?q?rr#qrfqfqqT ?qqnqrqrPif?r 
qqq^ qq; qifT^jqqqqTrPrfrr I 1 qqRf f?qr^q^qqqrrq sqrr^qrqqqrrf^r qqvFr 
qqrqr I RRqtqqj^qr fi^ arfa q^r^qqqr: qrqq?Tqr q^qr qq- 
frqqi-qqrqrf^q^qrrqr qq qfqqff?qqfqqf qi qq s fft ?q^ = I i;qrqRrqq qqrqfq = q f fq qrq •• I r%- 
rffsrqfq | aq^qrfq qqqrq^q #?yq ; qrq^q qqqr q qrrt fqrj gqrrq^qrqqi'^qnfiqr 
(tqhr f?q4: 1 ^qrq^ qrqrqr: q?qqrr%q R'qqf^q qqqr^qqr ^q'jqqr fqqm^q • 
fqr qq %qqr qqr-qrfqqqr qqpq qqrrg^qrqqr ar^^qrqfqr ffq qiq : | qjrqf fqqqiqrqqrq 40 
?qlFrqr>?qqTqqrrqfq || ^rrqt qqqriqq^ q?qrWqilT^rqR'qfqr ; | arR^fsqrwi qrqW^q- 
qrqg^q^- 1 qq^q Rqqsrrft'Fqrq; qq gq^qf^q^: l^rHirr fq[qqFq|q?qri^q- qqq g%- 
fS - - qq^Fq’j: I qqr q q?Tqr4 qqrqqiqqqqrqqf qqr q^i'qq q^sr^qfqi?- 

q'lqqqq q?qqrqqr#q?qqrqqri'tfFqr?T=q^ra'r?rti' qq ??fl?qrf •• li tcj q'qqf sq.yqrqq- 

qr?%it q ^rqfr^qqr i^tv ifq f^rqq n t® t» \ <t \q q® (ms.) 

See also Samskarakaustublia, leaf 16, where the same conclasions are also supi oited. 

As ' . 
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The next question is the relationship of the two parties, the adopted 
and the adopter. In regard to this, I regret to observe that some 
courts have fallen into most curious errors, in several instances follow- 
ing in the wake of two modern writers, whose writings themselves, 
it may further be said, have been misunderstood and mistranslated. 
Before proceeding to notice those errors, I may remark that the 
law on this subject is very simple. All that the people require 
is that the boy should look like a born-son. He should be a junior 
in rank and years to the adopter, so that when adopted, he may be 
10 able naturally to take up his place in the Hindu family and behave like 
a son. If I were writing for a purely Hindu community, I should stop 
here. But such not Iqeing the case, I must enlarge to a certain extent 
on this point. A Hindu has to bow before his elders on stated occasions. 
He has to beg alms; he has to make namaskavas (low salutations) ; he 
has to observe certain forms in addressing letters, in taking seats, 
&c. &c. f This is his position in the family so long as ho is a junior in 
domestic rank. The son to be adopted must be such as to fall in naturally 
into his place when adopted. Thus, if he were the uncle (maternal 
or paternal), he would not be considered lit for adoption. For, his 
20 position towards the adopter would bo changed unnaturally. But 
if there be a younger brother, he can be adopted by his elder 
brother. Because the elder brother is looked upon as a father. 1 * 3 Such 
adoptions arc considered as quite proper by the community. They have 
been so from time immemorial. In Mr. Steele's time, such adoptions 
were ail accepted institution just as they now are amongst the people . CJ 
Since Mr. Steele's time, however, our courts have sometimes had their 
attention called to Mr. Sutherland's synopsis, and the deductions 

1 The sentiment embodied in the following verse is still honored in all parts of the 

country: J^yfrTr fR".* 1 1 Translation : — The elder brother [is] equal to the 
30 father uj-Adhyatma Iiamayana, Yuddha-Kdnda , 2nd 8arga, v. 34, leaf 3, p- 2. See 
also the Mahabhiirata, Anu&asanika Parvan, 105 Adhyaya v. 16, (1. 145, p. 1). 

3 Steele’s Summary, 1st Ed., p. 51. From my own knowledge of the greater 
part of the Hindu community of this Presidency, and from enquiries made during a 
long time, I can confirm every word of^what Mr, Nelson writes in the following para- 
graph in regard to Madras : — 

“ Judging from my own experience, I do not believe that the people at large, 
including our Brahmans, have any the slightest knowledge of the existence of the 
* doctrine under notice : and on the other hand, I do believe that, as a general rule, those 
tribes and castes of the Madras Province who practise adoption at all, adopt indifferent- 
40 ly whatever youthful persons can most conveniently be procured for the purpose. 
Only the other day a very respectable official, belonging to one of the leading Brahman 
class of the South India, told me that a member of his family had adopted a brother. 
And several persons who should know, have told me that a daughter’s son is com- 
monly, and a sister’s son most commonly, taken in adoption.” — A View of the Hindu 
Laimas administered by tbr High Court of Judicature at Madras, by J. H. Nelson, M.A., 
18/7, p 91. 
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founded thereon. Whether it was in consequence of these, or on ac- 
count of some other objections which were started, is not quite clear. 
But in 1852, a gentleman in Poona was obliged to consult th 9 leading 
Sdstris of Mahdrdstra in that city on the subject, and from the reference 1 
which he made, to the Sustris, and their reply (which gives the 

1 The following is the reference letter and its reply : — 

%qqr*r qqq qpsrqpq rpr*# qr*# q^ qfq qM srrrr^nTr^ nqqq 
«r?rfr gq re qrqqr qisre qq^rrnc f^rfq 

3tr% arrsr MRrsff Pxtqxc ( arftf ? ) xnfr fax %q£rre qr'X qpfr (x£?) qrrtff io 
rqqpf q^qrq^qqr^ vre r q c 5fiq, qrqtgqr% qui t qrqr qrq 

^Mrqqgqpqrqt qrrftqrq $q?f, ?rer qjq crqq? rnr, ?qpf ret irirt. h 

v««* frsff ^?nqrq^. ?qKr txgx *rrqr nr?qrqqrq ?qhff q^ict 

sir Mrqqftsrrf qqrc trqq? rer^ qr°fi ani^rr qq «. qrqqrr trtfr qrrqfitijqTq qft qr% qrfqs- 
f^csftq arr# qrtm qrq trer fqfqq^jr $qfr. rqrq trqqrrtpr qnffrtiqrq qfa a%g fqf- 
afiq qr»T3ftRr% j gr qrq renr qsfrtrcq? q qrfqcrerq qr% q^qr'rrqrfS'. 
faff awfq qqq w ffsff qr§St ^refixrVq grpq frq qr?T. xr% trqqtnq 
qqqr frrqqpffrr qrqqr x-q m, rbcr re?qq qrq qtfrx trrrx qff qqr qqqrr. %^f 
srrsfr crqq? qqpq qf% rex gq wm, qrqrtqrtqq qlttrq rex qrcx qrFrgt 

fM?fr <pf qrq qrrqrt qn^fafaq Prsriq qrqrq^'q xrreiiqrf qr®qr xfre qq?fr qgtrqrf 20 
q wf sffrr|- arrtq, ?qr qT«fr qf^r ^rari^qqf qr jHTFfr% xlr qrsqfq %$■ qrtq. ?qrq 
g.€% qrq srff qrer qft q fPfr, qrqrqrtq *p#t qprf qrqqrrq tqqtiqrq qwqr b'qi* 
rPt qfqrqrlq jrqt qHf qrqquq =ftrere otqf qrq qrer trqiq. ?r ^“r qqiq ?qfq 
qcxrcrqq, qrrrPn'f qr^q Mit. q qpqrqitq qqq? qpqf q^lx qff q^qqrqrf qMf 
qqqqcrq qw qqqr qqW. Ftp qrrqrq wwqr itqrci? wxr 3fi^. ?qq qh <rqqr 
wer q?qr ?qrqiqqqT qrrqrq aq> f%-qr qrq, q % srqqr qrrwr qr q q ftqrq 
ftrqr qrt, q qqqqq p-nar tfqq Pr^qnftqr qt arf^qrrr qrxrrr r%qr qrqr qrPMf 
aqqq qrr^ritqiT qr^q wqrfqTqr qrqSf qf|q f^fq ^qq qr<qraff arrqsff qqrfr qr?qq f^f 
qri?%- qr^it Pnft qptqtr^ aj-q q jqqrr qrlr \**i 3rrqqqrqqq?qt qr^tq ^ %qqr 
qq vw fqfr q?q qqq Psflq wrq qrnqr ft 30 

qttqnrq'qtrqrrqqq^ q^xnfq. 


'iTii* 

qqr^q % 5 1 qT qqrq qffe s qrqr ?q[<T qfqiqi jwqr ^qrqr fr qtetr q?r arr^. Fqrqqpt f 
qqt%vqq fliS. qr q=q qrqi% jqpfqi^hr ^rit. q qf Ft^qi^ qrfqr qrPr^ qrqr hT^T 
gqg^q arr>. tqq^q qrfqrfqqf^qRqtrqn'qqrtqirS'^Tfl' qrq qrq qrfr. qqrqrrqr 
w^M 1 qqfrqrq f^rqrr qrfr. mt qqrjq firwr %, ^rrqrqqqrftqqf qnqqr ilfq. 

srwrK- 

?‘d+!j’ia5“i qr^uq - ! qqq: li qrrj'qr^qrqrqrqt q^qr ! jqqrq q^q I q^^^q 3^° r 
5^fr q grq4 1 fiv M n^qqq r «{. Ii qqq=qt qntqqf^: II qm^iql qf^tr qr^sq: jqffqf 
f?qrf^qqqTq; n qilrqqf^Tpq’tq-' qrf^sqtqn^ qrrqpq: q^rsr qrqr Prg= qq f?qr^qq- 40 
Vq: qrprqqrj s gqqq?qrq qrg= grqqq |i q^qrqi g i^qqqrqrq q?qqpqr q qai% l|qn%- 
qqrg?g fqq»^q qf5r q^iPrqramttq 5 ^ qrw ?qfWqqq gfrqqq*! q H f^q il 
qfqtfrrcSr qtt&qrg: qqyr f rq ^qrgqq'q^q l^f% ; fsrft qprjqqq?q<l ffrrqlW- 
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authorities), it is clear that such adoptions were held propor by the 
community. The names of Sastris attached to the paper are all names of 
men of mark. But amongst them are several specially pre-eminent 
for their learning and qualifications throughout the whole country. 
The paper is also useful in that it gives the previous history of similar 
adoptions in several leading families of the Dekkan. 




II 

10 \ 

\ NhKt ## 

\ s?gt<p-. 

\ 3TiNrr% f^NT<rr^v. 


\ Nfewsff VNrv cprwr qs- 
\ iPtWPfl NI5J% s*gi:q?. 

\ NVilifiwf# afar ^gfqr- 
\ gpcmwsfr arwftnr ^gr^- 
\ ^ ht%^t ^gv<p. 

\ '5'>' j ivii rr 3 rvr% ■ 

\ %rr5nwtf ■•'-fl^Tvr^vrr grqrqf- 


Translatiut. 



Kx. No. 10. 

20 To 

The circle of Sastris in Poona, learned in the Vedas and Sastras, and revered by, and 
the ornament of, rulers. 

The humble greetings of their protege Narayanarao Ramachandra Chobhe. inha- 
bitant of city Poona, Peth and Kasba [the same], whose request is as follows : — 

My [paternal] grandfather Balnji Siddhesvara adopted the eldest son of his father^ 
brother’s grandson Kasi Bki Sonakopant Chobhe, otherwise called Kasi Raghun&tha 
Chobhe, [who was himself] the grandson of D&dopant, after the upanayana [of the said 
son was performed] . The name of that [adopted son] was Ramachandrarao. His 
marriage and the rest of the ceremonies took place subsequently. He died on the 
30 fourteenth lunar-day of the dark fortnight of Bhadrapada Sake 1774. In accordance 
with the injunction for adoption left by him, Jdnakibal, the senior widow of [the said] 
Ramachandra Ballala, after [performing] due ceremonies adopted me, who was the 
youngest son of K6si Raghunatha Chobhe, pn Saturday the ninth lunar day of the dark 
fortnight of Asvina [Sake 1774]. Now Ramachandrarao, [originally] the eldest 
son of Kasi Raghunatha, became, on being adopted by Balaji Siddhesvara, his [ i . e. 
Kasi’s] Bandhu, [one of the rank of a brother, i. e. a father’s cousin’s son in the 
c present instance]. At the time when I was adopted, I was [related] to J6nakibaias her 
nephew. I was born after Ramachandrarao was adopted out of his natural family ; 
so that there was no relationship of brothers [between us]. This being the case, I 
40 became the son and heir of RAmachandra Ballala according to kastros ; and accordingly 
in the proceedings now before the Meherban Judge of Zilla Poona, about the certi- 
ficate of heirship, Mathur&bai and Lakshimibdi, the junior co-widows of J&nakibdi, 
haye presented applications acknowledging me [as heir]. The past and present in- 
states of the adoption [as son] of a brother in the original family [of birth] are : — [1] 
Ndn&sabeb Sachiva adopted V&manarao Raosaheb, [2] Ab&taheb Purandare adopted 
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M&dhavarao Nilakanfcha Purandare, who is still alive, and enjoying a Jahagira from 
Government, [3] Yasodab&i, senior widow of Tatyasaheb Chandrachuda, adopted 
Ya&avantarao, after consultation of the Adstras. Now [the questions are] [1] if such 
adoptions have taken place, are they repugnant to the 6dstras ? [*2] Can the son [so] 

adopted and the adoption be null ? [3] And whether the [said] adopted son is entitled to 
all the rights in the immoveable and moveable property [of the adopting father] ? Do 
consider these [questions] according to sdstras , and state your opinions [supposed] by 
authorities from the Gastras, and subscribed [by yourselves]. Be this known. Dated 
Wednesday the 2nd lunar day of the bright fortnight of Margasirsha Sake 1776 in the 
Samvatsara named Ananda [corresponding to] 2nd November 1854 A. C. What 10 
more need be written ? Be kind. This is my request. 


(Signed) Narayanarao Ramciiandra Chobhe 

in his own hand. 


Reply. 

The first recommendation [in the matter of adoption] is that the son to be adopted 
should be one of the same gotra. and a sapinda, and [preferably] a brother’s son. This [ i.e . 
the one under consideration] adoption has taken place in accordance with this [precept]. 

The adopted son [here] is like a brother’s son. Looking in reference to tfift original 
family, he is a junior brother, and [even as such] like a son. In this manner the 
present adoption has taken place according to the fidstras, and is unobjectionable. An 20 
adoption effected in due conformity with the sdstras cannot be annulled. The 
adopted son will be owner of the immoveable as well as moveable property. 

Authorities for this [these are given in Sanskrit]. In respect of the adoption of 
a son, a brother* s son is the first [in eligibility] in accordance with texts like [the 
following] ‘ Of brothers born cf the same [parents], if one should get a son, all 
these brothers become, by means of that son, fathers of a son. So said Manu, ’ After 
him, one of the same Gotra and a sapinda [is eligible] in accordance with the text, 
‘Brahmanas should adopt a son from among tli c sapindas.* Now, a junior brother who 
is inclined in [the class of] sigotra sapindas (those of the same gotra and sapindas) 

fit for adoption ; because a ‘junior brother is like a son as much as a brother’s son 30 
is, in accordance with texts like ‘the eldest brother is like # the father.’ On the other 
hand, the eldest brother being like thefatheris not fit for adoption [by the junior brother]. 
Besides, no text either from Smritis or Puranas that is opposed to the adoption of a 
junior brother is cited in works like the Mayukha and the Mitakshara. Furthermore, 
the eldest brother being himself an adopted son in the present instance, his jqnior 
brother in the original family [i.e. the querist] is like a brother’s son, now [i.e. since 
the adoption of the eldest brother] his original relationship of a brother having ceased. 
Acceptance of him therefore as an adopted son is decidedly allowable. This adopted 
son obtains [in virtue of his adoption] the ownership of the whole wealth [immove- 
able and moveable.] 40 


[Signatures indicating] assent in this matter. 

1 Tryambaka Sastri Saligr&ma, in his own hand. 
1 JVilakantha Sdstri Bhata, his own hand. 

1 Sankara Josi Vyavahare, his own hand. 

1 Mahadeva Sastri Godabole, his own hand, 

1 Bhiku Sastri Godabole, bis own hand. 

1 Janardan&cfcarya Vale, his own hand. 

1 Gopinatha Sastri Akdse, his own hand. 

1 Dhond Sastri Dogvekar, his own hand. 

1 Ganesha Sdstri Valane, hit own hand. 


50 
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In like manner, is the adoption of a sister’s son common amongst 
the Hindus in this Presidency, amongst all castes and classes. Still 
more common is the adoption of a dauhitra (daughter’s son). These 
adoptions are perfectly in consonance with the immemorial customs 
and usages of the people; and it is only within a few years that doubts 
have been thrown upon them in cases which I shall notice hereafter. 
So far as regards the doubts and questions that have been raised about 
the validity of those and other adoptions on the ground of relationship, I 
must say that all the restrictions which are now being worked out, are 
10 unknown to the Hindu law and the native community 'in these parts. 
To use the words of Mr. Justice Innes in a recent judgment, while 
“ the consciousness of^the people and the practice of every-day life,” 
all tend to support such adoptions, some English writers, and also 
some recent^judgments would make them invalid by wrong analogies 
and unwarranted generalizations founded on imperfect translations. 

To majee this clear, I will pass in review all that has been said on 
the subject by the writers just referred to. Mr. Sutherland, in the year 
1821, laid down in his synopsis a rule on this subject to the following 
effect : — 

20 “ The first and fundamental principle is that the person to he adopted be one who 

by a legal marriage with his mother might have been the legitimate son of the 
adopter.” 1 * 

Sir Francis W. Macnaugliten in 1824, writing in reference to Bengal, 
speaks as follows : — 

“ As to the three superior classes, the rule is that they cannot adopt a son whom it 
would be incest to have begotten, and conversely that they may adopt a son if rithout 
incest they could have begotten him.” 8 

Sir Thomas Strange in 1825 adopts the proposition as laid down 
by Mr, Sutherland, and says : — 

30 “ One with whose mother the adopter could not have legally married must not be 

adopted; and the exclusion seems to hold applying the principle to the sex where the 
adoption is by a female.” 3 * * * * 

Mr. W. H. Macnaughten in 1829 observes : — 

“ The party adopted should not be the son of one whom the adopter could not have 
married, such as his sister’s son or daughter’s son.”* 

1 'Narsirahdchdrya Auka, his own hand. 

1 Narayana &dstri Abhvankara, his own hand. 

1 Bdla 6dstri Deva Tokekara, his own hand. 

1 Krishna Sdstri Rdjavdde, his own hand. K 
40 1 Gopalacharya &ri Karatakara, his own hand. 

1 See Stokes’ Hindu Law Books, p. 664. 

* Considerations on Hindu Law as is current in Bengal, by Sir F. W. Macnaughten, 

1824, p. 160. 

8 ’Elements of Hindu Law, vol. I. p. 83. 

* W. H. Macnaughten’s Principles and Precedents of Hindu Law, vol. L, p. 67. 
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Mr. Justice Strange in 1863 says: — 

“ (84.) According to an original text, the child to be adopted should be such as may 
be looked upon as * the reflection of a son.’ This is held to mean * the resemblance of 
a son,’ or such a one as the adopter might have legally begotten (Dattaka Mimdmsa 
of Nanda Pandita, v. 16) ; 'that is one whose mother he might have legally married 
(I. .83; Sutherland 223)” ; “ (85) Pursuant to this rule a brother, a paternal or 
maternal uncle, or a daughter’s or sister’s son, could not be adopted (I. 83).” 1 * 

Mr. Grady in 1868 merely reproduces Mr. Sutherland and Sir T. 
Strange. 51 

Mr. J. D. Mayne 3 in 1878, while adopting the abovementioned rule, 10 
notices with disapproval the introduction of another fiction that the 
adopting mother should be such as could have been married by the 
natural father of the adopted. 4 If the original^orks to which I have 
referred in this section had been accessible to Mr. Mayne, ho would, 

I feel sure, have demolished the fictions founded on the supposed 
relationship between the natural and adopting parents of the adopted 
much better than I have done. # 

It thus appears that the above proposition about relationship was first 
started by Mr. Sutherland apparently without any enquiry into the 
original sources of the law, or the customs of the people, and it was 20 
adopted by all the English writers who followed him, except Mr. J. H. 
Nelson, Judge of Madura, who seems to stand alono in marking the 
mischief caused in practice by the adoption of the said rule. 5 Mr. Nelson 
has successfully exploded the doctrine by showing that if it was 
at all supported by Sanskrit works, those works were never accepted 
as wyrks of authority in Madras, “ and have not served in an 
“ appreciable degree to guide public opinion as to what ought to be 
“done and what ought not to be done in the matter of adoption.” 6 

While affirming in respect of this Presidency every word of what he 
has said in reference to the Madras Presidency, I go further, and hold 30 
that the doctrine he speaks of in the above extract is entirely unsupported 
by authority, and is contradicted by the immemorial custom of the 
people of this Presidency. The authorities relied on by Mr. Sutherland 7 
in support of the above proposition are the Dattaka Mimdmsd, sec. V., 
para. 16, et soy, and the Dattaka Chandrikd, sec. II. para. 8. 

These two passages are comments of Nanda Pandita and Kubera re- 
spectively on the words g^cORFf (bearing the resemblance of a son) # 

1 See Mr. Justice Strange’s Manual of Hindu Law p. 22, 2nd edition' 

* A Treatise on the Hindu Law of Inheritance, by S. G. Grady, Esq., 1868, pp. 66, 67. 

8 Mayne’s Hindu Law and Usage, p. 109, Section 118. 40 

4 Id. Section 120, p. 111. 

8 See his View of the Hindu Law as administered in Madras, pp. 90—96. * 

• Id. p. 90. 

1 See Stokes’ II. L. B., p. 661. 



480 


[APPENDIX It.' 

occurriug iu the text of Saunaka cited in the Mayrikha. 1 The original 
passage in the Dattaka Chandnka commenting on the above, runs 
as follows 2 : — ^rr^. Tran*- 
lation : — Pm tra-chhdyd (son’s resemblance or reflection) means the resemblance of the 
son, or the fitness to be produced by self through niyoga^ &c. 

The Dattaka Mimdms6 on the subject commences by saying — 
wPrifrnfcrr (Translation i-Putra- 

chhayd (son's resemblance or reflection) means resemblance to the son, 
that is the fitness to be produced by self through niyoga, &c.) and 
10 dilates on this by introducing the idea of (contrary relation). 3 

Speaking briefly, I may say, first, that the above passages are inap- 
plicable to the present age; that they are opposed to the general prin- 
ciples of the law, especially that concerning marriages and adoptions; 
that there is no ancient authority, legal or historical, for construing 
Putra-chhaya-vaham (bearing the resemblance of a son) in Saunaka's 
text in th6 manner in which Nanda Pandita and Kubera have done in 
the abort) passages; and that there is no other Nihandha writer of note 
consulted on this side of India or anywhere in . the south, supporting 
this interpretation ; secondly, that this construction is opposed to Smriti 
20 texts ; to the distinct views of Nilakantha and Sahkarabhatta and others, 
and to the ' known, recorded, and prevailing usages and customs of 
the people. But reading these passages as they stand, I cannot help re- 
marking that, even assuming for a moment the correctness of the above 
comments, Mr. Sutherland's rule in the synopsis goes far beyond what 
be cites as his authorities. He seems to have confounded Niyoga with 
what he calls “ legal marriage." 4 ' I may observe, any marriage must 
be legal according to the Dharmasastra , otherwise it cannot be a mar- 
riage; so that the addition of the word legal seems superfluous. Butf 
leaving that aside, Niyoga is not a marriage atall of any kind whatever ; 
30 and further, Niyoga presupposes at the least a former betrothal of the 
woman with whom the said Niyoga is presupposed. Niyoga, strictly 
speaking, means the raising up of issue on the widow of a deceased by 
some one on appointment. As a practice, it has been reprobated by 
Manu. 5 At no time in India's history was Niyoga ever exalted to the 
rank of marriage 0 ; and it is now a mere fossilized relic of the past. 

1 See Part I. p. 40 line 11 and its translation, Part II. p. 52 11. 32, 33. 

9 See p. 52 11. 2, 4, Chhaya literally means shade ; and may be translated into 
4 resemblance or reflection. 

8 See p. 26 11. 6—20, ( 

* Stokes’ H. L, B.,p. 664. 

# Chap, ix# v. 68 ; vv. 57 to 70 of this chapter give the history of^the Niyoga 
practice which is condemned as fit only for cattle, and as unauthorized by the Vedic 
texts regarding marriage. See further Kulluka’s Comments, 1. 158, p. 2, and 1. 159, 

p* ^ 

4 See Mit&kshara chap, ii., 1. 54. p. 2 1. 13, and its translation by Colebrookechap. i. 
sec. 10, para. 12. 
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Marriage is one of the principal Samskdras amongst the Hindus ; 
whereas Niyoga is neither a Samsk&ra nor even a mere inferior popular 
observance sanctioned by custom. At the best, it was according to 
Manu a beastly practice, reprobated by the learned, and expressly pro- 
hibited in the Kali age. 1 How Mr. Sutherland should have made 
the mistake of confusing Niyoga with “ legal” 2 marriage is to mein- 
explicable. One explanation that suggests itself is that in the printed 
original of paragraph 20 at page 591, the words 
(with whom sexual connection is possible) are incorrect ; they should 
be q-yjrRfi: (with whose mother Niyoga is possible). 10 

Mr. Sutherland's para. 20, whorein the incorrect reading has been ad- 
mitted, may have naturally led to the misfcakoeof inferring marriage 
where Niyoga was intended. 

After this brief digression to the synopsis of Mr. Sutherland,* I 
now return to Kubera and Nanda Pandita, and proceed to show that 
both Kubera and Nanda Pandita are wrong in introducing tho idea of a 
Niyoga into the question of adoption. They give no 'reasons to 
support their interpretation of the terms Putrachchhdyd vaham , nor do 
they cite any customs. 

They may probably have been led to suggest the idea by the fact 20 
that a brother's son is recommended as the first among those eligible 
for adoption, and that a brother's widow happens to be mentioned as 
one, on whom, if childless, a son could at one time prior to Manu ba 
produced. This, however, would be a very superficial view of the matter, 
and both the authors seem to have forgotten that Niyoga , if it was ever 
establiAed as a legal institution by the community generally, had been 
distinctly prohibited in this Kali age. 5 Vijnanesvara has shown that 
the only case in which Niyoga was considered allowable in any age, is 
that of a maiden merely betrothed. Whatever was the practice on this 
subject in very early times, Vijn£nesvara's statement appears to be 30 
correct at any rate so far as the period dating from the promulgation 
of Manu's code is concerned. 6 

1 Nirnayasindliu 3rd Parichchheda 1st half, leaves 62 — 64 ; Dharmasindhu, 3rd 
Parichchheda, 1st half, leaf 118, p. 2. 

See Stokes’ H. L. B., p. 664. 

Dattaka p. 26, 11. 19, 20. 

These words occur in an excellent old MS. consulted by me ; and they are also , 
^necessitated by the context. 

?? * See Nimayasindhit Pari. iii. 1st half, 1. 62, pp. 1 — 2. 

See Mit. ii. leaf 54, pp. 1 — 2, and its translation by Mr. Colebgooke, ch. i. 40 

sec. 10. See particularly paragraph 8. Stokes’ H. L. B., pp. 407 — 408. * 

See also Mddhava, who says that 

II Translation: — The Niyoga [to be directed] by the Guru^(the 
preceptor and other (elders) refers to the Vdgdattd (given by speech) alone, because 
of Manu’s condemnation of any other Niyoga. 
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Again, both Kubera and Nan da Pandita apply the expression <{ fit- 
ness to be produced by self through Niyoga ” to all classes generally, 
for they cannot limit it, and have not limited it to the dvijas (twice- 
born). Such being the case, they have not explained how they recon- 
cile their recommending the sister's son and tho daughter's son, as the 
most proper for Stidras ; for even in the most degraded times no Aryan 
writer has even permitted Niyoga to a Sudra with his own daughter 
or sister. 

Further, the theory of Niyoga as propounded by Nanda Pandita and 
10 Kubera seems to be inconsistent with other portions of their own work ; 
for it excludes cases of eligible adoptees to which they could have appar- 
ently no objection. flTius the verse 1 of Manu which speaks of Niyoga 
says that it can be directed to a brother or a Sapinda relation alone. 
Yajiiavalkya (chap. II., v. 128) says that that appointment may be made 
of a sagotra (one of the same gotra) or of some other person. Vijnanes- 
vara, however, has so interpreted this apparently very general state- 
ment of Y&jnavalkya as to excludo all but the husband's brother or 
his Sapinda . Thus taking Manu and * Yajnavalkya together, it is 
clear that Niyoga cannot take place except in reference to the widow of 
20 a brother, a Sapinda , or a Sagotva . If, therefore, Niyoga , as it once 
existed, is to be assumed as the test of selection, then it follows that 
the son of one who is neither a Sapinda nor a Sagotra of the adopter 
should never be allowed to be taken in adoption. And yet Nanda 
Pandita himself, citing a text 2 of Sakala, declares that he is so eligible 
for adoption. Nanda Pandita tries to get over these difficulties by 
saying— ^ I sfrsjPT wrw 

WiytH faJFSPTOtt Translation: — “ Nor is such appointment «of 
one unconnected impossible ; for the invitation [of such persons 
to raise issue] may take place under this text : ‘ for the sake 
30 of seed, let some Brdhmana be invited by wealth/ This answer 
of NSmda Pandita, however, is only partial ; for it may meet the 
said objection only in the caso of tho adoption of a Br&hmana. 
The text cited by him authorizes the appointment of a Brdhmana 
alone , when he is in no way related, and that impliedly, for all classes. 
No authority having been cited by Nanda Pandita to shew that any one 
of the three remaining classes, who is not a husband's brother, a Sapinda 
or a Sagotra of the adoptee's mother, may ever be appointed to raise 
issue, it must follow that there can never be an adoption of a boy who is^y 
neither a Sapinda nor a Sagotra in the case of the other classes ; 
40 whereas no such restriction is laid down in the above text of S6kala 
1 See ch, ix. v. 59. 

- See Datt. Mfm. p. 8, 11. 18 — 20 and its translation, *Stokes’ H. L. B. p. 549 
11 . •'$ 2 — 36 . 

8 See Dat. Mim. p. 2611. 8, 9 and its 'translation, Stokes’ H. L. B. p. 520 11. 11—14. 
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cited by Nanda Pandita, and adoptions of asagotra boys take place 
every day amongst all classes. 

Again, a niyoga is possible only in the case of a childless widow (see 
Manu ch. IX. vv. 69, 70), and that until one son is produced. Thus where 
a female has one* son already, she can under no circumstances have 
another son begotten on her by means of Niyoga . This being the 
case, any son other than the first would be ineligible under Nanda Pan- 
dita's dictum as not being producible by Niyoga . Similarly, the son of a 
living brother would be ineligible, for no Niyoga would be possible with 
a brother's wife during the lifetime of the brother* The above remarks 10 
will, I believe, show that the test of producibility through Niyoga is a 
mere crude speculation founded on no authority, utterly inapplicable to 
the present ago, and inconsistent with the law of adoption laid down 
by the said two writers and by all received authorities on the subject. 

In the next place, the above theory is opposed to received texts, 
and is not supported by digests accepted in this Presidency. The 
Saras vativilasa 1 quotes a text of Yama which runs as follows : — 

Translation : — In the case of a daughter’s son and a brother’s son, the rule with 
regard to a sacrifice and the like does not prevail. [The act of adoption] is complete 20 
by,a verbal gift alone. So says the holy Yama. 

I find this verse quoted in the Dattaka Darpanaof Dvaip^yana, who is a 
writer later than Anantadeva, tho author of Samsk&rakaustubha, with 
the preamble, ^ (it is said in the Saras vativilasa). Later 

on sfill, I find this text has been adopted by the S£strfs of the Bombay 
Suddifr Diwani Ad&lat in Huobntrao Manktir v. Oovindrao Bulwant 
Mankur (II. Borradailo's Report p. 87). 2 The above text distinctly 
sanctions tho adoption of a daughter's son, which i% inconsistent with the 
rule laid down by Kubera and Nanda Pandita, Niyoga being impossible 
between a father and his daughter under any circumstances whatsoever. 30 

I have thus far addressed myself to the common ground between 
Kubera and Nanda Pandita in respect of their theory of Niyoga. I 
shall next consider how far the attempt of Nanda Pandita alone to 
fortify this theory by analogy from marriage is successful. It is in this 
connection that he introduces the idea of Viruddlia Sambandha (con- 
trary relationship), and says that it ( Viruddlia Sambandha) is to be 
avoided in adoptions as it is in marriage. He defines Viruddlia • 
Sambandhain connection with adoption to be Pr^(*Tlf^T 
Translation: ‘ Unfitness to be produced by self through Niyoga , & c. J4 

1 Dr. Burnell considers this work to have been written about 1320 A. C. See his 40 
translation of Varadar&ja’s Vyavahara Nirnaya, preface p. 1. „ ^ 

9 See Steele, p. 52. Instances of such adoptions without a homa (sacrifice) are 
known to have taken place at Benares and other centres of Hindu society. 

8 Page 26, 1. 13. 4 See the Grihya Parisishta of Asval&vana, Cal. Ed. p. 284. 
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This proposition is incorrect for many reasons: (1.) There is no text 
prohibiting adoption on account of Viruddha Sambandha as there is in 
the case of marriage. (2.) Secondly, there can be no justification in 
applying by analogy a text, concerning marriage to the subject of 
adoption ; for there is no analogy between the two cases. Marriage is a 
Samskdra, whereas adoption is not. Sapinda relationship and sameness 
of gotra, which are particularly prohibited between the bride and the 
bridegroom in the case of marriage, are as particularly recommended as 
between the adopter and adoptee in the case of adoption. 1 (3.) The 
10 analogy which is assumed by Nanda Pandita to exist is further 
stretched by him by giving to the words viruddha sambandha in 
adoption a sense mor% extended than the one it bears in the said 
Grihya Parisishta text on marriage. 2 * Asvaldyana's text on marriage 
prohibiting® viruddha sambandha runs thus: — 3TT ^P'PTrff ^Tf 

Translation : — The bridegroom duly 
qualified ^oukl marry a duly qualified maiden who is younger in years, is not a 
sapinda , is not of the same gotra, and whose marriage does not involve a viruddha 
sambandha (contrary relationship). m 

A few linos further on Asvaldyana defines viruddha sambandha , and 
20 illustrates it by examples as follows : — I 
mn wfa^j|f?rrr ftf I Translation -.—[Viruddha sambandha'] is that 
sambandha (relation) which is viruddha (contrary or improper) owing to the relationship 
[existing] between the bride and the bridegroom [before their marriage] being similar 
to that of a father or mother. As for instance the daughter of the wife’s sister [and] 
the sister of the paternal uncle’s wife. 

Thus there are here three prohibitions laid down, the violatidh of 
which invalidates marriage, viz. Sapinda relationship, and Stigotra- 
ehip, and Viruddha Sambandha (contrary relationship). Now Nanda 
Pandita says that a si&or’s son would be excluded from adoption on the 
SO score of his Viruddha Sambandha 5 ; whereas a sister is declared ineligi- 
ble for marriage not on the ground of Viruddha Sambandha , but on 
that of sapinda relationship. 4 The Viruddha Sambandha of Nanda Pan- 
dita would thus include the sapinda relationship. But JLsvalayana in 

1 I find this absence of analogy between marriage and adoption remarked by 
Dvaip&yana in his Dattaka Darpana, though in reference to another branch of the 
subject of adoption, viz. the performance of sacrifice and similar rites. In answer to 
an objector who maintains the necessity of a sacrifice in adoption on the analogy of 
t marriage, Dvaipayana says 

TST’tT: Transition : — Your illus- 
40 trating the gift of a son which is particularly enjoined [to be made] to one who is a 
sagotra (of the same gotra) and a Sapinda , by the example of the gift 6f a daughter 
which is prohibited [from being made] to a sagotra and a Sapinda is extremely im- 
proper. 

- f Calcutta Ed. p. 284. 

*' Dattaka Mimdmsd, p. 26, 1. 12, and translation Stokes’ H. L. B. p. 590, 11. 22— 24. 

4 Samskdrakaustubha, 1. 178 p. 2 to 1. 179 p. 1; see above pp. 349—350. 
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his Grihya Parisishta mentions viruddha sambandha as a disqualification 
for marriage side by side with a Sagotra- ship and Sajoinda relationship ; 
bo that he has evidently given it a limited sense which is also clear frotn 
the examples of wife’s sister’s daughter and the paternal uncle’s sister, 
which he has adduced to explain the meaning of that term, but of which 
Nanda Pandita in his natural desire to support his theory of Niyoga as 
far as possible has evidently lost sight. 

I must observe that if it be deemed necessary to introduce into this 
subject the idea of Viruddha Sambandha (improper relationship)/ 
which is clearly an idea contrary to authority and immemorial usage, 10 
it appears to me that that Viruddha Sambandha (contrary relation- 
ship) must be understood as existing between the parties to the 
act in reference to which it is said to be prohibited. Thus 
if in marriage, it is between the bride and the bydegroom, in 
adoption it must be taken as between the adopted and the adopt- 
er. If marriage between a man and his wife’s sister’s daughter 
is prohibited, because the former stands to the latter*ip relationship 
analogous to that of a father, (they being the parties concerned with 
the act of marriage), it stands to reason that any bar to adoption that 
can arise out of contrary relationship ought to arise out of that rela- 20 
tionship as between the adopter and the adoptee, and not between the 
adopter and a third party who is not essentially concerned with the cere- 
mony. In this view of the matter, the prohibition of a Viruddha Sam - 
bandha will not amount to anything more than the general rule of Manu 
that the son to be adopted should be sadrisa (similar), or that of Saunaka, 
thatdie should be (bearing the resemblance of a son). It must 

• also be remarked that there is not a single word of Viruddha Sambandha 
in such general works as the Mitdkshard, the JMay fikha, and Nirziaya- 
sindhu, and Krishna Bhatti, and special treatises on the subject of 
adoption that I have consulted, viz. Dattaka Nirnaya, Dattaka Man- 30 
jari, Dattaka Darpana, Laugdkshi Bhdskara, and lastly the Dattaka 
Chandrika. The Dattaka Mimdmsa of Nanda Pandita and the 
Samskdrakaustubha of Anantadeva alone mention Viruddha Sambandha 
(contrary relationship), as something to be avoided in adoption; but 
they do not use that expression in the same sense. The Sams- 
kdrakaustubha uses it, as it appears to me, in the sense I have above 
suggested, and certainly not in the sense in which Nanda Pandita uses, 
it. I say so because Anantadeva mentions it only in one place, 1 and there 
adduces as examples the cases of a brother [evidently an elderj, and 
paternal # and maternal uncles, stating distinctly that the Viruddha 40 
Sambandha in their adoption consists in their being (unfit to 

be regarded as sons). His words are as follows 

, __ 

1 See Samskdrakaustubha, 1. 41, p. 2, 1. 11. 
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'translation : — [All can be adopted] except a brother, a father’s brother, and a mother’s 
brother [whose adoption] involves Viruddha Sambandha (improper relationship) by 
reason of their being unfit 10 be regarded with the idea of sonship. 1 * 

It may be said that in shewing the incorrectness of the Niyoga 
theory, I have not demonstrated the incorrectness of the entire pas- 
sages of Nanda Pandita and Kubera, regarding the expression putrach- 
chhaya vaham ; for they use the words niyogadina (producibility of the 
adopted by means of niyoga and the like). My reply is that vague 
words like adi (and the like), can represent a class of objects similar 
10 to the one mentioned immediately before. And if niyoga, which the 
said writers make the principal representative of that class, fails as a test 
of selection, all those .that are like it must necessarily fail. The said 
authors seem to have been aware of the difficulties that would have arisen 
if they had put marriage instead of niyoga , and therefore chose a test 
which they thought was less open to attack. 

The next restriction is one directed to two sons, whom nature point 
to as the besf for adoption, and who in pursuance of time-honored 
usage recognized by eminent authorities are usually selected for 
adoption as the best amongst Asagotras by people south of the Nar- 
20 madd. They are the daughter’s son and the sister’s son. 

Their alleged prohibition is based on the samo footing in' regard to 
both and on two grounds : — the dictum of Mr. Sutherland ; and two 
Smriti texts. Most of the European writers on Hindu law found their 
objection on the first ground, and the only native author who lends 
some support to them is Nanda Pandita. 

© 

Briefly stated, the result of my investigations on the subject amounts 
to this, that neither on any general principle of law nor on texts, nor 
on custom, is there any the least ground for supporting the alleged pro- 
hibition,^ any rate so far as the whole of Western India is concerned. 
30 With a view to make this cloar I shall first summarize all that has 
been said on this subject by several European writers. Mr. Sutherland 
in his Synopsis places the above prohibition on the basis of his general 
rule, and says : — 

<f By the operation of this rule, a sister’s son and offspring of other female, whom 
t the adopter could not have espoused, and one of a different class, are excluded from 

adbption. In the present age, marriage with one unequal in class is prohibited.” 3 

< 

Sir Francis Macnaughten has laid down certain rules in lys work ; 
and of these Rule XII. runs thus : — 

1 Sj 2 § Observations of Yajnesvara Sastri to the same effect in his Putra Kalpalata 

40 P’ 38 pfera. 34. 

3 Stokes’ H. L. B.,p. 664, 11. 38-42. 
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“The son ofja sister or of a daughter may be adopted by a Sudra. As to the three 
superior classes, the rule is, that they cannot adopt a son whom it would be incest to 
have begotten, and conversely, that they may adopt a son if without incest they could 
have begotten him. 9,1 

His quotation of Saunak a in the succeeding paragraphia indefinite and 
inaccurate ; for there is no text of Saunaka supporting Govardhan, who 
is no known authority in Dharma^dstra, and has not been noticed by 
our standard writers. The whole paragraph appears to me to be a 
mixture of the Niyoga theory, with half a verse of Saunaka, and a 
vague allusion to Viruddha Sambandha (contrary relation). 10 

Sir T. Strange, though primarily basing the restriction on prohibited 
connection, cites Dattaka Mimamsd sec. ii., p^ra. 30, and the note 
thereon, sec. ii., para. 32 and note, and para. 102, and sec. v. para. 18. 1 2 
Further on in his Appendix to chapter iv. he cites the eljjer Gautama 
as found by him in the Dattaka Kaustubha and the Dattaka Mi- 
mamsa of Sri Rdma . 3 Ho however testifies to the said prohibition being 
set aside in practice by persons of all castes in respect lister's son. 4 ' 
Mr. A. Steele, instead of noting any such prohibition, declares the 
daughter's or sister’s son to be adoptiblo in the absence of a Sagotra. This 
statement is based on the authority of the opinion supplied by the 20 
Poona college. 5 A contrary opinion of some Poona Sastris is also there 
noted. 6 But he does not seem to have attached any weight thereto, for 
at p. 52 he notes the absence of necessity in regard to the sacrifice in 
adoptions of a daughter’s son, a brother's son, or a younger brother. 
Mr. W. H. Macnaughten, after laying down the rule that the adoptee 
“ should not be the son of one whom the adopter could not have mar- 
•ried/ ; cites the sister's son and the daughter’s son as instances thereof. 

He strangely adds that € this last rule, however, applies only to the 
three superior classes, and does not extend to Sddrds,' relying for his 
authority on Ndrada as cited in the Dattaka Nirnaya. 7 30 


1 See his Considerations on the Hindu Law as is current in Bengal, p. 150. In 
support of this rule Sir Francis has cited Saunaka, but not accurately. For, the restric- 
tion as to sameness of class in respect of adoption, which he confines to three higher 
classes, is declared by Saunaka to apply to the fourth class as well. Again, there is 
nothing in Saunaka’ s text to support even inferentially the prohibition in regard to 
adopting the eldest son, or about prohibitions dictated by ‘ common sense * as in the 
cases “ of a brother , a paternal uncle or a maternal uncle.” Probably his Pandit 
Govardhan knew little beyond the Gauda usages. * 

* Vol. I., p. 83%nd notes 5 and 6. 

3 Vol. pp. 100,101. 40 

4 Vol. II., p. 101. 

5 His Summary of the Law and Custom of Hindu Castes in the Dekkan Provinces of 
the Bombay Presidency, p. 51, 11. 5 — 7> 1st ed. 

• Id. Note 1. 

7 See his Principles and Precedents of Hindu Law, vol. I. p. 67 and last note. 
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Mr. Justice Strange bases the prohibition on tho rule laid down by 
him in para. 84, but also notes that that prohibition is disregarded by 
all classes. 1 

Mr. Grady offers nothing new on the subject, but marks the incon- 
sistency of Nanda Pandita in first saying generally that adoption can 
only be made of one with whose mother the adopter might have legally 
intermarried, and in stating afterwards that a Stidra could adopt his 
daughter’s or sister’s son. 2 

Mr. Mayne too lays down the prohibition to bo absolute for the three 
10 higher classes, as instances of a general rule about prohibited connec- 
tion, although he notes its supersession in the Panjaub, towns liko 
Delhi, Southern India and Western India. 3 If Mr. Mayne reads the 
originals, and goes to^the root of tho matter, he will find that the 
fanciful restrictions are duo to Nanda Pandita and his translator’s 
synopsis, and it is now being attempted to father thorn on the whole 
of India. In the Dekkan they are not known, and notwithstanding 
some rec$ht # judgments of our High Court, our religious life and 
‘ convictions must with due deference remain a the same. 

From the preceding remarks it will appear that the alleged prohi- 
20 bition of a daughter’s or a sister’s son rests, firstly, on the dictum 
enunciated by Mr. Sutherland, to the effect that the adoptee’s mother 
should be marriageable with the adopter, and secondly, on the authority 
of two texts cited by Nanda Pandita and Kubera in their Dattaka 
Mimams£ and Dattaka Chandrik£ respectively. 

So far as the first mentioned ground of the prohibition is concerned, 
I have already shown above 4 that the said dictum of Mr. Sutherland 
is entirely groundless. I shall, therefore, now address myself to the 
question as to how far if is supported by the authority of texts. This 
investigation may, to some, appear unnecessary ; because usage of adopt- 
30 ing a daughter’s or a sister’s son has so long and so generally prevailed 
on this side of India with the complete approbation of the community, 
that no obsolete texts now revived and interpreted according to Nanda 
Pandita in the matter of adoption, ought to bo permitted to change, 
nor will they change the daily lives and the social and religious 
customs of the people. Nanda Pandita lived more than 260 years ago, 
and not one ceromony or practice is regulated by the Dekkanis accord- 
ing to his doctrines to this day. I however enter into this investiga- 
tion now, because I believe some recent cases have a tendency to 
unsettle the people’s minds, and promote unnecessary litigation. To 
40 return to the argument : out of the works consulted, the ^Dattaka 

1 Mr. Justice Strange’s Manual of Hindu Law, 2nd. ed. p. 22 par&B. 85 to 89. 
a See Jp^atise on the Hindu Law of Inheritance by S. G. Grady, p. 89. 

« Mayne on Hindu Law and Usage, pp. 109, 110, paragraphs 118, 119, 

* See pp. 478—486. 
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Chandrikd, the Dattaka Mimamsd, the Samskdrakaustubha, the 
Dharmasindhu and the Dattaka Nirnaya contain this prohibition. In 
all of these the prohibition is placed on a par with the prohibition as to 
the giving of the eldest son, and the rule laying down the order of the 
eligible adoptees, ‘both of which have been on all hands admitted to be 
directory. 1 

The Dattaka Chandrikd grounds the prohibition on a text of Saunaka.* 
The Dattaka Mlmdmsd bases it on the aforementioned text of Saunaka 5 
(the latter half of which it also ascribes to Vriddha Gautama)/ and 
another of Sakala. 5 The Samskarakaustubha relies on the aforemen- 10 
tioned text of Saunaka/ and the Dharmasindhu cites the same text 
without referring it to any author. 7 The Dattaka Nirnaya attributes 
the same verse to Ndrada; and I find it cited by Krishnabhatta, who 
has ascribed it to Vriddlia Gautama. • 

Thus the above five digest writers base their objections to the 
daughter’s son and the sister’s son on two texts, one attributed various- 
ly to Saunaka, Yriddha Gautama, and Ndrada, and the otl^er to Sakala. 
My contention is first that these texts are of doubtful authenticity ; 
secondly, that even if they be genuine, they have been wrongly inter- 
preted ; and thirdly, even assuming the interpretation of the said digest 20 
writers to be corroct, it leaves other texts and digests unexplained, 
and is further opposed to the usage of the country conformable to 
other texts, and existing for centuries. The first text runs as follows : — 
ttfHr g?: | nrfiFfr: g?r: ^ 5 . II This 

verse, although found in the manuscript copy of Saunaka Karikds in 
my library, does not occur in that copy of Karikhs which was available 
4o Dr. Buhler. 8 Nor docs it occur in the extract of the adoption 
chapter of the Kdrikas made in the Samskdrakaustublia, 9 and in the 

1 Srimati Uma Devi v. Gokoolanand Dass Mahapara , Law Rep. Ind. App., vol. V. 
p. 40. Janokee Debea v. Gopaul Achajee and another , 2, Ind. L. R. (Cal. Ser. 365.) 80 

* See Dat. Chan. p. 49, 11. 7—12 and its translation ; Stokes’ II. L. B. p. 632, 11. 15 
to 26 (sec. I. para. 17). It is worthy of note that the initial quarter of the prohibiting 
verse quoted by the Dat. Chan, at 11. 7 and 8 does not correspond with Saunaka’s text 
subsequently cited at 1. 11. The first reference therefore cannot be from Saunaka. 

3 P. 15, 1. 19, and its comments, p. 17, 1. 3 to p. 18, 1. 11; and translation, 
Stokes’ H. L. B. p. 564, 11. 3—5, and p. 567, 1. 19, to p. 570, 1. 25 (sec. II., para. 74, 
and paras. 91 to 106, respectively). 

4 P. 10, 1. 17 ; and its translation, Stokes’ II. L. B., p. 553, 11. 1—3 (sec. II. 

para. 32). • 

8 P. 18, 11. 12 to 15; and translation, Stokes’ H. L. B., p. 570, 1. 26 to p. 571, 1. 5 40 
(sec. II. paras. 107 and 108). 

8 See L4®, p. 2, 1. 8. 

7 See pari, iii., 1st part, leaf 13, p. 2, 1. 10. 

8 Journal of the Asiatic Society of Bengal, vol. XXXV. Part I. pp. 158, 159. 

9 It is rather strahge that the Kaustubha, not including this text in his extrtet from 
the chapter from Saunaka, should still attribute it to Saunaka ; unless it be that its 
author was quoting from memory on the latter occasion. 
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Vyavahdra Maydkha. These extracts correspond with the manuscript 
of Dr. Biihler. On the other hand, the Dattaba Mfmdmsd, the Dattaka 
Chandrika, and my own manuscript of Saunaka Kdrikds do give the 
said text. I am, therefore, inclined to hold with Dr. Biihler that there 
were two versions of this chapter of Saunaka, the one Mdhdrdshtra as 
he calls it, and the other tho Gauda or Eastern. 1 That being so, it 
appears to me that we should follow that which has been practically 
adopted on this side of India, and that would bo the version of the 
Vyavahara Maydkha, which 1 have above called tho Mah&rdshtra one. 
10 That version contains the first half of the above verso, but that half does 
not establish a prohibition of the adoption of a daughter’s or a sister’s son 
among the three higher classes. This has been very elaborately and ably 
shown by Sankara Bhatta in his Dvaitanirnaya and by Nilakantha in his 
Vyavahdra Maydkha. 2 The Maydkha’ s reading of the first line is slight- 
ly different from that noted above, which is Nanda Pandita’s. The 
Maydkka’s reading is as follows : — *Trf^*T3T which 

means that a, daughter’s son and a sister’s son are given [in adoption] 
even to a Sddra. The words =qr ( clia ) and ajfa {apt) in this lino occur 
in the readings of this line in tho manuscript of Dr. Biihler and in the 
20 Samskdrakaustubha 3 ; so that the said line so read, not only contains 
no prohibition, but allows by direct implication a daughter’s or a sister’s 
son to be adopted by any one of the three higher classes. 4 It is thus the 
latter half of tho verse which, controlling as it is supposed to do the mean- 
ing of the first half, affords any ground at all for the prohibition. Mr. 
Sutherland translates the above toxt as follows : — <c But a daughter’s 

1 Dr. Biihler, considering Kubera and Nanda Pandita as Southerners, calls the 
second version a southern one. But I have elsewhere shown that they are both writeri 
of the East. See Mr. Nelsbn’s observations in his View of the Hindu Law as adminis- 
tered in Madras, pp. 93, 94. 

30 9 See above p. 53, 1. 20, to p. 56, 1. 9. 

9 See Dr. Btihlcr’s notice of the Saunaka Smriti in the Journal of the Asiatic 
Society of Bengal, vol. XXXV. Part I. p. 159 (v. 12 with note on it). 

* Krishnabhntfca notices the above argument based on the words ^ and but 
does not consider it satisfactory in so far as according to him such an interpret 
tation renders the text nugatory. He- says • ^ rf^T *T3^*T*. ^ 

WafTFtqr flSWTt'itftfrr. Translation: [It can] not [be said] ‘why are not 

\ others included [in the text] owing to [the existence of the word] cha (and) there? In 
this way the word api (also) too cannot be taken as determinative [ i.e . in the sense 
40 of evd], For in that case this sentence will become nugatory, b8th [the daughter’s 
and the sister’s son] becoming eligible [for a Sddra] by [the rule which ^requires] all 
[adoptees to be] of the same caste. 

This objection of Ktishnabhatta is a reasonable one, but it has been satisfactorily 
answered by the Dvaitanirnaya and the Maydkha which* interpret the text as laying 
down" that preference is to be shown t o a daughter’s son or a sister’s son by a 6udl*a 
when selecting a son for adoption. „ 
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son and sister’s son are affiliated by Stidras. For the three superior 
tribes a sister’s son is nowhere [mentioned as] a son.” 1 * * This translation 
is neither in accordance with Nan da Pandita’s comments on that verse,* 
nor with the plain meaning of the Sanskrit text. Mr. Sutherland 
ought to have closely rendered Nanda Pandita’s language. For he was 
simply a translator. The correct translation of the verse as interpreted 
by Nanda Pa ndita would be as follows: — ‘A daughter’s son or a 
sister’s son is adopted as a son by Sudras alone. In the case of the 
three classes beginning with the Brahmana, a sister’s son [and a 
daughter’s son] are nowhere [mentioned as] sons.’ I object to this 10 
interpretation of Nanda Pandita : — (i.) Because it is inconsistent with 
the text of Yama boforementioned 5 sanctioning the adoption of a 
daughter’s son; (ii.) because it necessitates the supplying of the word api 
(even) in the line, involves an unnatural rendering of the words hvachit , 
which qualifying nasti (is not) must mean ‘ in some places’ inlo kvachidapi 
&&stre> which means < in any S&stra or law whatsoever,’ and? needlessly 
converts the word bhdginey agister’ a son) into dauhitra bhdginega (sister’s 
son and daughter’s son) ; (iii.) because it ignores a distinct usage of the 1 
people to the contrary widely prevailing in all parts of India except Ben- 
gal; (iv.) because it does not stand to reason that the daughter’s son or 20 
the sister’s son who naturally deserve the first rank in adoption among 
the Asagotra-S%pinda relations (those that are Sapinda but not of the 
same gotra ), should be prohibited when no such prohibition is declared 
to attach to more distant relations of that class, such as any of the atma- 
bandhus, or even the sons of the daughter's son and sister’s son 
themselves. 4 

In reference to the first ground, I have to state that a Karikd should 
be so interpreted as not to be repugnant to an express Smriti. For if 
it bo directly opposed to a Smriti, it will have to give way in accordance 
with the doctrine enunciated amongst others by Laugakshi-Bhdskara. 80 
This author deduces from the Smritis tbe doctrine that no ceremony 
beyond giving and receiving is necessary for adoption, and this 
conclusion being opposed to the Karika attributed to Saunaka, remarks 

* * * * ffir : Translation : — 

4 there is no inconsistency, inasmuch as Smritis are superior to Karikds 
like those of Saunaka.’ Here I must not omit to mention that this text 
is attributed not only to Saunaka, but also to Vriddha Gautama by 
Krishnabhatta and by the Dattaka Nirnayd to Narada. It is difficult to* 

1 Stokes’ H. L. B., p. 564, 11. 3—5. 

* See Stokes’ H. L. B., p. 567, 11. 19-38. 40 

* See above p. 483 1. 19. 

4 The son of a bhagineya was recently adopted by the widow of the late^jiokuldas 

Tejpal udder the sanction of the Bombay High Court, and this is one of tne many 
well-known cases of non-Sddra adoptions. 
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say positively at present how far these references are correct ; as there 
are no critical editions of any Smritis, savo those of Manu and Y6jna- 
valkya. While the Dattaka Nirnaya refers the said text to N6rada, it is 
not to be found in Dr. Jolly's translation of it. If, however, the 
correctness of the two references be assumed, the result will bo that 
there will be a text on one side allowing the adoption of a daughter's son, 
and another text on the other side disallowing it by implication. There 
are two ways in which our jurists get out of such a difficulty, one is to' 
follow either text; 1 the other is to hold that the two texts refer to differ- 
10 ent parts of 'the country. The Dattaka Nirnaya quotes an authority for 
the latter mode of interpretation. He says: 

Translation : — ' When Srutis or Smritis disagree [on any point], a differ- 
ence of place [where tffey are adopted] is assumed [for the purpose of 
reconciling them.]* The existence of tlio prohibition in reference to 
some parts o£ India and the non-existence of it in reference to others 
is in my opinion the real solution of the whole question, and is, as I 
would presently show, what is intended by the said verso. 

In reference to the second ground, I liavg to remark that the addition 
of Api (even), which makes a considerable alteration in the sense, is en- 
20 tirely unwarranted. Remembering the extreme tendency of our treatise- 
writers to reconcile conflicting Smriti texts, though apparently irrecon- 
cileable, I should have excused the introduction of that word, had it 
been done for reconciling the text in question with another which 
unambiguously contained the same prohibition. I am aware that 
Sdkala's text quoted by Nanda Pandita at page 18, line 14, may be 
cited as one such. But that is a very unsatisfactory text, as I shall^have 
occasion to remark hereafter. 1 In regard to the metaphorical interpreta-^ 
tion mado by Nanda Pandita, no authority or necessity for it has been 
shown by him. Finally, in regard to Nanda Pandita' s remark regarding 
80 the word hh&gineya (sister's son) as an upalalcshana *( an illustration of 
a class)^I must say that Nanda Pandita herein furnishes a vivid example 
of the way in which some writers are often found twisting words into un- 
natural meanings without any warrant whatever, and merely for the pur- 
pose of making a text conform to their own notions of Dharma as it should 
be. While granting that the conciseness of expression observed in our 
writers does sometimesrequire that a meaning more comprehensive than 
its ordinary signification should be assigned to a particular word, it is still 
* regarded as the primary rule of construction that the plain meaning of 
every word should be given to it, unless the context absolutely requires 
40 otherwise. The simple fact that the daughter's son and the sister's 
son are named together when they are recommended for Stidras, affords 
no warrant for holding that they should be so named together when they 


1 See below p. 495. 
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are to be prohibited for the three higher classes. Nanda Pandita says 
that he considers the term bhdgineya (sister’s son) as including a 
daughter’s son, in order to avoid the splitting up of one text into several 
sentences. But he forgets that the splitting up pf a text is not invari- 
ably a fault of construction, and has often to be adopted under particular 
circumstances. In the present instance, the facts that the adoption of a 
daughter’s son or a sister’s son is allowed in many parts of India, and that 
there exists a distinct Smriti text, allowing the adoption of a daughter’s 
son, are reasons why the text in question should be interpreted strictly, 
and why the apparent TOqite (tho splitting up of ope text into several 10 
sentences) should be accepted as intended by tho author. To show fur- 
ther how Nanda Pandita has recklessly adopted the said mode of con- 
struction, I have only to draw the reader’s attention totonothor interpre- 
tation which Nanda Pandita has himself put on the word # in the self 
same text when he happens to quote it in an earlier part of his work, as 
laid down by Vriddha Gautama. 1 He tliero says: 
c gqTc7OTJ^ (the term bhdgineya stands for a brother’s son as w^ell)V If this 
sense be fitted to the word bhdgineya (sister’s son) in his passage at 
page 17, 1. 6, it will follow that according to him even a brother’s son 
should be prohibited for adoption by any of tho three higher classes. 20 
This would be evidently absurd. Again, one of the conclusions 
which he has arrived at in his comments on a text of Manu (chap. IX. 
y. 182) is that a female can adopt her sister’s son. 2 But in the 
alleged prohibitory text in question, tho terms dauhitra (daughter’s son) 
and bhdgineya (sister’s son) must necessarily be taken in reference to 
tie adopting party, whother malo or female ; so that if a sister’s son is 
jiot to be adopted, he should be excluded whether he is the son of the 
sister of the adopting husband or of the adopting wife. 

In regard to the third ground "I must note that tho existence of a 
time-honored custotn, allowing tho adoption of a dauhitra (daughter’s 30 
son) or bhdgineya (sister’s son) is testified to in distinct terms by the 
Dvaita-Nirnaya and the Vyavahara Maydkha, and also impliedly by 
Krishna Bhatta. 3 I have made special inquiries on the subject, and I 
have no hesitation in stating that in this presidency such adoptions are 
common, and not the slightest taint attaches to them on account of 
such relationship. 

The fourth ground is so self-evident that I need not say much in support • 
thereof. But I would ask my readers to view the subject from another 
standpoint in reference to one of the two sons in question. The dauhitra 
(daughter^ son) has in ages past been always regarded as himself a son 40 

1 See Dat. Mira. p. 10 1. 18 . 

* See Dat. Mira. p. 10 11. 24, 25. 

s See above p. 54 1. 15 and p. 56 1. 16. 
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under certain circumstances, viz., when the daughter (his mother) had no 
brother, and she was given in marriage under an agreement that the first 
son born of her was to be taken by her father, as his son to perpetuate 
his own family. 1 The dauhitra was then called putvik&putra (son of the 
appointed daughter), and as such he enjoyed a rank above a dattaka 
son. 2 A notable example of this usage is supplied by the Mahabharata. 
It is the adoption of Babhruvdhana, son of Chitrangadd, by Chitravd- 
hana, king of Manipura and Babhruvdhana's maternal grandfather. 5 
Chitrdngadd was given in marriage to Arjuna under the above con- 
10 dition, and the son born of her succeeded her father. The commen- 
tator Nilakantha affirms the observance of this custom to this day in the 
country of Southern Kerala. He says : — 

JWt- •Translation To this day is the custom of principalities 
[descending] to a putrikfiputra (daughter’s son) alone observed in the Southern) Keralas. 
Even where such special circumstances do not exist, a daughter's son 
is simply hs such declared by Vishnu to be a pautra (a son's son) ; 
and thirtecognition of his status applies to the former as well as the 
present age.'* This past history of the dauhitra renders it unaccountable 
why by the adoption of a fanciful theory of Niijocja , &c. which is now 
20 positively illegal, he should at this time be so far degraded as to be 
declared ineligible for adoption, and it casts a considerable suspicion 
over the text of Saunaka or Vriddha Gautama in question. 

Having thus attempted to show that even if the above text be. 
genuine, its interpretation as implying a general prohibition of the adop* 
tion of a dauhitra or bliugineya by one of the throe higher classes is not 
correct, it becomes imperative that I should give my own translation 
of the said text. It is as follows : — ‘ 6tidras [should] adopt a daughter'* 
son or a sister's son., A sister's son is in some places [not adopted 
as] a son among the three [classes beginning] with a Brdhma^a. 
30 Thus rendered, the first half would record a circumstance that a 
daughters son or a sister's son is the first eligible adoptee for a Sddra 
just as a brother's son is for the twice-born ; and the latter half would 
simply note a local custom prohibiting a sister’s son. This is the correct 
translation of the said verse, and thus rendered the text does not lay 
down any prohibition in regard to the adoption of a daughter's son at 
all; and in reference to a sister's son it states that the sister's son is 
, prohibited in some parts of the country, thereby clearly intimating that 
excepting those parts, there is no prohibition for the adoption of a 

c 

* See above Part I. p. 38 1. 25 and translation Part II. p« 49 11. 33 — 3&. 

40 * See YdjSavalkya ch. ii vv. 128 — 132 ; Strange’s Hjndu Law vol. II. p. 197. 

* jSpe Mah&bh&rata Adi Parvan, Adhydya 215, vv. 23 — 25 (Parvan I. 1. 230, p. 2). 
See s|anu cb. ix. vv. 128, 129 for similar instances. 

* See above p. 79 11. 35 — 48. See Manu cb. ix. vv. 133, 139. 
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sister's son in the entire country. The question whether a custom of so 
exclusive a character does exist in any part of the country, is one to be 
proved in each case by those who assert it. The correctness of my 
translation is supported by the following considerations : — I., that it is 
consonant to the interpretation of tho preceding line of this same verse 
by Sankarabhatta and Nflakantha and also to the customs affirmed by 
them to exist; II., that it is more natural than the one proposed by 
Nanda Paijdita ; III., that it reconciles past history and present prac- 
tice to the text in question. 

Having disposed of Saunaka's text I now come to the second text, 10 
namely, that of Sakala. 1 That text cannot be taken as universal autho- 
rity, first, because it has been only used bj* Nanda Pandita and 
Krishna Bhatta. The former no. doubt uses it in support of his doctrine 
which has never been adopted by the people on this side of •India ; while 
the latter quotes it as a piece of information, and as one oppc^sed to the 
doctrine propounded and the custom found by the Bhatias %m Again, 
tho Karik&s attributed to Sakala contain vratas , s antis, and allusions • 
to modern forms of Vishnu Worship, and these seem to stamp it as a 
very modern production not to be compared with Manu, Yama, and 
other Smritis. This seems also probable from the fact that the verse 20 
in question has not been noticed either by Vijnane&vara or by the 
Bh^ttas. Again, as all Karikas generally are, this Karika of Sakala 
must be a production not emanating from Sdkala himself, but as one 
bj&sed on some work of Sakala now lost. Viewed in this light, the 
author of the K&rikas as now found cannot claim any weight such as 
to u€do a long and well established usage or custom, and supported 
*by such cogent reasoning as that of Sankara Bhatta, Nilakantha and 
others. Even an examination of his chapter on adoption shows that 
the compiler has executed the work of compilation rather perfunc- 
torily, for he seems to lay down his law only for the twice-born classes, 30 
and he does not contemplate adoption by Sudrus at all. Moreover, this 
writer stands alone in excluding a mother's sister's son from adoption, 
and he further does not show how he distinguishes a mother's sister's 
son from a father's sister’s son, or a mother's brother's son. 

The last msCtter to which I shall now allude in relation to this part of 
the subject is that of the adoption of a brother by a brother. The law 
and usage in this matter is that it is improper for a younger to adopt • 
an elder brother But it is quite proper and agreeable to law and usage 
of the country for one elder brother to adopt his younger brother as 
' dattaka son, the giver being the father and mother or either of them, 40 

1 See Dr. Biihler’s remarks on the Saunaka Kdrikd in the Journal, Bengu^siatic 
Society, vol. XXXV. p. 155, which with some alterations will apply to the K&rik&s of 
$6kala as well. 
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or as Svayandatta when both the parents are dead. Some of the autho- 
rities on this head have been mentioned before ; 1 and the rest are collect- 
ed in the note below. 2 Yajnesvara Sdstrl distinctly says that the elder 
brother cannot be adopted because he could not be looked upon as a son, 
whereas the younger is so looked upon, and he is therefore a very proper 
object for adoption ; and, according to Yajnesvara, he may become 
also a Svayandatta or Kritrima son. 

Going next to the question of status, the first case for discussion is 
that of the eldest son. Can he bo given ? According to Vijn&nesvara 3 * 
10 and his followers, an eldest son should not be given agreeably to 
Manuch. 9 v. 106 ; and according to Anantadeva, Kasfnatha Up£dhy£ya, 
and Balambhatta^ he should not be given because of the toxt which 
runs as follows * : — SW Translation : — The eldest son should 

not be gives [in adoption]. 

This moral advice, however, has never been regarded by our courts 5 
as anything tqoro than directory ; and the community view it only as 
» a moral ma^im which they set aside at their pleasure. That Vijnanes- 
vara has evidently so understood this passage is shewn by the Vyava- 
hdra Mayukha. 6 Nilakantha, however, goes beyond Vijn&nesvara, and 
20 further holds that the text of Manu cited by the latter constitutes no 
prohibition at all. 7 In regard to the text cited by Anantadeva, K4s(n£th& 
and Balambhatta, the facts that Vijndnesvara apparently knew no r 
such text, and that Nilabantha in his Vyavahdra Mayukha expresgj|£ ■: 
declares his ignorance of it, 8 and that it is cited by no other authp#^ : 
throw very great doubts upon its genuineness. The fact again that 
Anantadeva, Kasinatha, and Balambhatta are unable to refer it to any 
particular author, lends strength to the above doubts. 

The next subject 1 fiavo to notice is the giving in adoption of an 
only son. A precept about not giving nor receiving in adoption an 
30 only so» is found in some of our Smritis. But this, like that about the 
eldest son, has been always regarded as purely directory, or recom* 
mendatory. The usage of adopting such a son has been both ancient 

1 See above pp- 474 — 4/7 • 

9 YajiSesvara Sdstri’s Putra Kalpalata, pp. 38, 39 ; Steele’s Summary of the Laws 
and Customs of Hindu Castes, &e. 1st ed. pp. 51, 52. 
t 3 Mit. ch. ii. 1. 55 p. 1 11. 12 and 13, and translation, Stokes’ H. L. B. p. 416 11. 9—13. 

* No author’s name is given. 

8 I. L. K. II. Calc. p. 365, Veeraper amull Pillai v. Narrain Pitlai ; 1 Strange 91, 

Perwall Naicker and another v. Potterammull and others , Madras S. A. Rap. for 1851, 
40 p • 254; Sitaram v. Dhonookdahre Sahye , (Hays’ Reports for 1862, p. 260; Borradaile’s 
Reports vol. II. p. 85. 

* ^te'dbove Part I. p. 39 11. 21 — 23 and translation, Part II. p. 51 II. 22 — 26. 

7 Stee above Part I. p. 32 11. 23 — 25 and translation, PaTt II. p. 51 11. 27 — 35. 

• See above p. 51 1. 29. 
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and general, and has been followed by the preceding Governments as 
well as by our own. Ifc has been also generally upheld by our courts. 1 
I should accordingly have not thought it necessary to say anything 
more about it, if it had not been for two recent judgments calling 
in question the said usage and a long and uniform current of 
judicial decisions. To this end I shall now first examine the texts 
bearing on this subject, and show how they have been accepted 
by the people. There are two texts bearing on this subject, one of 
Vasishtha and the other of Saunaka. They are cited by the Vyava- 
hdra Mayiikha, Part I., on page 40, 11. 16, 17, and page 42, 1. 6, 2 10 
by the Datbaka Mimarnsa, 3 the Dattaka Chandrikd,* the Samsk^ra- 
kaustubha, 5 the Dharmasindhu, 6 and the ^litakshar^. 7 Of these 
the last two note only the text of Vasishtha. # I maintain that 
the said texts must be regarded purely as laying down a recom- 
mendation based on obvious worldly reasons and nothing more. I 
begin with that of Saunaka. It runs as follows: — 

I T 2^4 Translation : — One having tfh # only*son should 


1 Bombay : — 

Huebut Rao Mankar v. Govindrao Balvantrao Mankar , 1821, Barnard Judge, 2 
Borradaile 75; S. E. 1 Movley, p. 24; Vishr am Babur ao v. Narainrao Kashi, 1857, by 20 
Morris, Bom. S. D. Rep. 26 ; Raje Vyankatrao Anandrao Nimbalkar v. Jayavantrao 
Bin Malharrao Ranadive , 1867, Warden and Gibbs, J. J., 4 Bombay H. C. R. (A. C. 

J0I91; Vithoba Khandappa Gulve v. Mhalsabai, 1862, Sausse, C. J., Hebbertand 
, Forbes, J.J., 7 Bom. II. C. R. App. XXVI. 

Madras: — 

Ghixina Gauudan and another v. Kumara Gaundan, 1862, Scotland, C. J., and Frere 
1 Mat Iras H. 0. R. 54 ; Vcerapermall Pillay V. Narrain Pillay , 1 Strange 91 ; S. C. 1 
*Morley’s Digest page 16 para. 37 Case of the Raja of Tanjore cited in 1 Strange 126. 

S. C. 1 Morley p. 17 para. 39 ; Arnachellum Pillay v. Jyasamy Pillay , 1 Madras S. D., 
(1817) p. 154, Scott, Greemvay, and Ogilvie ; S. C., Morley p. 17, para. 41. C. No. 11 of 30 
1849, 29th November 1851, Madras S. D. R. for 1851, p. 234, S. C. S. V. Rhetty’s 
Rulings p. 56 ; Singamma v. Vinjamuri Venkata Charlu , 1868, Bittleston and Ellis, 

J. J., Madras II. C. R. 164. 

Allahabad : — 

Hanuman Tiwari v. Chirai and another , 24th February 1879, Stuart, C. J., Pear- 
son, Spankie and Oldfield [Turner, J. dis.] Indian Law Rep., 2 Allahabad Series 164. 

Calcutta : — 

Sreemutty Joymony Dossee v. Sreemutty Sibosoondry Dossee , 1837, Ryan, C. J., 
Grant and Malkin, J. J., 1 Fulton’s Reports 75. 

• For translation, see above p. 53, 11. 11, 13, and p. 57, 11. 9 — 10 40 

3 See p. 18, 1. 24, to p. 19, J. 7, and translation, Stokes’ H. L. B. p. 571, 1. 31 

to p. 572, ^19 (Sec IV., paras. 1 — 4). 

* See p. 51, 11. 6 to 10, and translation, Stokes’ H. L. B. 11. 12 to 25 (Sec. I., 
paras. 29 to 31). 

8 See 1. 44, p. 1, 11. 2 and 35 and 1. 47, p. 1, 11. 10 and 11. 

8 See part . iii., 1st half, 1. 13, p. 2, 11. 10— 11 . 

7 See ch. ii., 1. 55, p. 1, 1. 12. 
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never give him ig adoption ; one having several sons should give a son [in adoption] 
with every effort. 1 

Those who object to the above rendering of occurring in the 

first half into ‘ should give / must make out why that expression is to 
be rendered into ' must give* in this place. For they can only do so if 
they are prepared to hold that a man can compel his neighbour having 
many sons to give one of them in adoption to him by a suit at law ; or 
that the word 37 ^ (maybe done) is one that can bear being put into 
that positive shape in this instance alone. The word which occurs 
10 in the above verse is capable, indeed, of being translated severally into 
€ should be done/ or € must be done/ or f is proper to do/ But if it be once 
translated in one way when occurring in the first half of the verse, it 
must be translated in ttie same way when occurring in the latter half. 
This done, the gift of a son would, if the prohibition of an only son is to 
be regarded as peremptory, have, under particular circumstances, to be 
viewed as &' peremptory command, a disobedience of which ought at the 
least to b6 visited with a penance. But no penance of the kind is seeu 
in any of our Smritis or digests. 

There is a much stronger ground for holding that Saunaka himself 
20 regarded this precept as purely directory. In his karikas, Saunaka has 
laid down a number of precepts positive as well as negative in refer- 
ence to adoption. The following are such precepts by Saunaka in this 
matter 2 : — 

(1) The adopting person should ask for a son ; 

(2) By the Brdhmanas, the adoption (literally reception) of a son 

should be made from amongst Saphidas ; ^ 

(3) In absence of him, from Asapindas ; but from elsewhere ifc^ 

should not be made ; 

(4) In all classes it should be from amongst the [respective] 

30 castes, and not from elsewhere ; 

(5) One with one son should not make a gift of a son ; 

(6) One with many sons should make the gift of a son with every 

effort. 

All the above precepts" are equally commendatory, and there is no 
reason for holding one more obligatory than the rest. But there is 
still another argument positively showing that Saunaka himself viewed 
this matter in the light I am doing now. For, in reference to one alone 
• out of the above precepts, viz., No. 4, he says that its disregard would 

1 Mr. Borradaile translates the word into ‘ on account fcf difficulty/ instead 

40 of * with every effort/ as I have given above. (See Stokes 5 H. L. B., p. # 61, 11. 30 — 
33.) Mr. Borradaile’s translation is evidently copied from that of Mr. Sutherland 
(see Stokes* H. L. B., p. 571, 11. 32 to 36). I have rejected this strained inter- 
pretation of the word, though it is supported by Nanda Paa<Jita, because the word has 
not%en so understood by any other writer. 

9 Part I. p. .4Q* 
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work a partial disability in the temporal status of the adopted ; 
in other words, if one of a different caste be adopted, he will be 
entitled only to maintenance, but his adoption stands, 1 The non- 
attachment of any penalty in caso of the disobedience of the rest 
of the precepts leads one, on the principle of expressio unius est 
exclusio alterim, fairly to the inference that they were laid down as 
recommendations, or, if I may call them, duties of imperfect obligation, ■ 
a disregard of which could not bo taken account of by any temporal 
power. In every one of our ancient S myitis, there is a complete fusion 
of commands of perfect and commands of imperfect obligation, and this 
fact once realized, it cannot bo a hard matter to draw the line of 
demarcation. An attempt to give effect to all texts alike as though 
they were of an equally obligatory nature, wcfuld he to ignore a rule 
well known to all students of the Hindu Dliarmasasfcra. 

I now pass on to the second text, namely, that of Vasishtha. It 
runs as follows 2 * * 

WcT: ^ Nr 2^ ^ if NRPT 9?far Translation 

“ Man produced from virile seed and uterine blood proceeds from his father and his # 
mother as an effect [from its cause]. Therefore his father and mother have power 
to give, to sell, or to abandon their sou. But no one should give or receive an only 20 
son, for he saves the man [from put or heU~\” 

This text on the most approved principles of criticism must also be 
treated as a recommendatory one, inasmuch as it contains a precept 
that is intended for a certain specified purpose. It is a rule of .the 
P6rva Mimdmsd that all texts supported by the assigning of a reason 
are to be deemed not as vidhi but simply as arlha-vada (recommen- 
datory), When a text is treated as an artha-v&da , it follows that it has 
*io obligatory force whatever. Sahara Svamin constructs an adldkarana 
(a topic) on this head, which he calls lietumannigadddhikarana (a topic in 
regard to texts which contain a clause containing the reason of the pre- 30 
cept) out of five siitras of Jaimini, ch. I., quarter II., 26 — 30, and which he 
begins as follows 5 f ^ (t 

: rlf 3cT fj: Translation : — Now in regard to such 

nigada (texts) having [a clause assigning a] reason, as ‘ one should sacrifice by means of 
Surpa (a winnowing basket); for by means of that food is prepared,’ a doubt arises as to 
whether they are simply commendatory or contain a reason [making them obligatory.] 

His final reply to this query is *jr^T Transla- 

tion : — ‘ Therefore the import of texts having a clause that contains a 


1 See Dat. Ch. p. 49 11. 1—3 andDat. Mim. p. 18 11. 17-20. 

* The above is the reading of the Saraskdrakaustubha, the Dat. Ch. and the Dat. 40 
Mlm. and the Calcutta Edition of Smritis. The Maydkha reads ft “^tead 

of *T ft tftTRR #Tf, see above Part I., p. 42, 1. 6. This difference of reading^mma- 

terial for the purposes of the following discussion. 

9 See the Mimdmsd Dar&ana, Bibliotheca Indie a, pp. 53 to 55. 
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reason is commendation only/ This principle is made still clearer 
by Sabarasv^inin in his comments on Jaimini’s sutra 4 , of chap. I. 
quarter III. (see Mimdmsd Darsana, Bib. Indie, p. 68). JKubera has 
made use of this principle for showing that in one case at least the 
text of Vasishtha in question is not peremptory. He says where the 
adopter is an uncle, an only son may be adopted though as a 
Dvyamushyayana , and holds that this may be allowed in spite of 
the said text which is apparently universal, because the extinction of 
lineage which is assigned in the text as the reason of the prohibition 
10 does not apply in the case of a Dvyamushyayana adoptee. Kubera by 
this reasoning distinctly subscribes to the principle that the statement 
of a reason in a text controls its apparent scope and character. 
Nanda Pandita to© does the same. 1 * 

The principle being thus clear, all its consequences must follow ; 
and on the analogy of Kubera and Nanda Pandita who allow a 
Dvy&mushfydyana adoption of an only son by an uncle because the 
fear of tB6 extinction of lineage does not in that case arise, we may 
r say that an only son may bo given in^ adoption by a father or 
mother who propose to attend to their own salvation, and that of their 
20 forefathers by either begetting another son, or adopting a son, or by 
following one of the numerous ways beforementionod* of satisfying the 
debt to the manes. I am not putting forward any imaginary contin- 
gencies ; for within my knowledge there are numerous examples of 
people having given away their only sons in adoption, and having sub- 
sequently either got legitimate sons or adopted sons on despair of beget- 
ting issue. These examples are drawn from all classes and from all 
strata of society in this Presidency. 3 4 

I will now shew that there are instances in the Yedas and Purdnas of a 
violation of this alleged prohibition, and that, among the digest writers, 
30 Vijnfoesvara, Srhnitha Bhatta and Jagannath have expressly stated their 
views, declaring this text to be merely commendatory. 

The first historical instance of the adoption of an only son is that of 
Rishi Atri giving away all his sons to Aurva.* He thus made himself 

1 Dat. Mim. p. 11 11 9 — 12 ; and translation, Stokes’ H. L. B. p. 554 1, 21 to 
p. 555 1. 2. 

8 See above pages 456, 457. 

« 8 The following may be noted as historically well-known cases of the adoption of 

an only son: — Shahaji, son of Maharaja Prat&p Simha (Sattara); H. H. Sivaji 
Maharaja (Kolhapur), the reigning prince is an only son ; so wasfhis adopting father 
40 H. H. Rajaram’ Maharaja, who died at Florence, and who was moreover agister’s son 5 
and his father afterwards adopted a son with the sanction of the British Government. 
Several cases amongst the well-known Purandares of S&swad, Bahiropant Pingley, .the 
last r I>*&wa of the Satara Rajas, the late Chief of Bhore, and scores of other examples 
are Available. 

4 See above page 455* 
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sonles's and broke through the above precept. Again, as described in. 
the Kdlikd Purd^a, the adoption of the son of Bhairava by Vet&la is 
another example. This is explained away by some writers as being an 
instance of the Dv yd mushy ay ana form of adoption* and as not affecting 
Vasishtha's general precept. 1 But this explanation is unsatisfactory. 
For, even granting that Suvesa, the son of Bhairava, was a Dvyd - 
mushy ay ana, the text of Vasishtha under consideration makes no such 
distinction, and lays down its precept in general terms, that an only son 
should neither be given nor received. If therefore giving and receiving 
is as necessary in the Dvydmashydyana adoption as it is in the Kevala 10 
(simple or absolute) adoption, (and this necessity of the gift and accept- 
ance is conveyed by the word dattalca itself), then it appears to me to 
be a simple trifling with language to say that a £'ift Mid acceptance of 
an only son, bo it of any kind, has, as a matter of history, taken place, 
and yet the text has remained unviolated. The next instance I cite 
is that from the Devi Bhagavata 2 of the sale of his only sfm Eohita 
or Rohitdsya by Harischandra, a king of the solar dyna.^y. This 
instance, although that of the sale of an only son, is quite in point, 
because sale according to llindu law involves gift and acceptance 
as much as any charitable gift, 3 and bccauso the prohibition of the 20 
gift of an only son is introduced as an exception to the early part 
of the text, which in general terms asserts the parent's power over the 
sons in respect of gift in adoption, sale, or abandonment. If salo involves 
a gift, and if that gift is prohibited in respect of an only son, it seems 
inevitable that the sale of an only son should, under the said text, be 
considered as much prohibited as his gift in adoption. 4 
% I shall now give the views of Sanskrita digest-writers on this sub- 
ject. The Dattaka Nirnaya of Srindtha Bhatta quoting Vasishtha's text 
in question says in reference to its prohibition of the gift of an only 
son as follows :—m ^ J Transla- 30 

tion : — Hero the prohibition of the gift of an only son [is made] to 
show the sin [which its violation involves] and not the invalidity of the 
gift [itself]. 

Jaganndtha says in reference to this text that though the acceptance 
of an only son is prohibited, " this does not invalidate the adoption of 
such a son actually given.” 5 Last of all, Vij wanes vara says the same 
thing. I will here extract the major portion of his comments on the # 

1 See Dat. Mim. page 12, and Dat. Ch. pp. 50, 51. 

a See Sk&dha Vll./chs. 20—22. 

* Mitdkshard ch. ii. leaf 48, p. 1, 1. 8 ; 1 Strange’s II. L. 19. 40 

4 Bee the observations of the Prakdsa noted in Jagannatha’s Digest, „vol. II. 
p. 387. 

4 See Colebrooke’s Translation, vol. II. pp. 387, 388. 
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latter line of chap. II. v. 130 where Y&jnavalkya defines an adopted 
son. They run as follows : — 

mX rrf?T*nwwf 

*rg: tan ^ ssrrcrf cpnrrcfc tflRrepr s ttfr *n<T- 

3T <u 3 ^ nfifwsl 3 *rr qpr *r k*i: 

| ^ ^r&^r err^r^m jfr *tr*t rfr 3$* 

Swrih^r 3*9^3. f> 

Translation: — Fie who is given by his mother with her husband’s consent, while her 
husband is absent or [without his assent] after her husband’s decease, or who is given 
10 by his father, or by both, being of the same class with the person to whom be is given* 
becomes bis dattaka (adopted) son. Thus Manu (chap. IX. v. 168) says : “He whom 
his father or mother affectionately gives to another as his son, being alike (by class) and 
in a time of distress, confining the gift wtih water is called an adopted son.” 

By specifying distress, [it is intimated that the son] should not be given unless there 
be distress. This prohibition regards the man [and not the act of adoption.] 1 So an 
only son shoulu not be given. 2 * For Vasishtlia ordains ‘Let no man give or accept an 
only son.’ Nor, though a numerous progeny exist, should an eldest son be given ; 
for he cliy^fly fulfils the office of a son, as is shown by the following text. “By the 
« eldest son, as saon as born , a man becomes the father of male issue.” 

20 Hero in reference) to the injunction of Manu chap. IX. v. 168 that a 
son should not be given in 'adoption except in distress, Vijn&nesvara 
says c{TrPC# which has been translated by Colebrooke as follows : — 

(C This prohibition regards the giver [not the taker].” This rendering, 
though sufficient to show that a violation of the precept contained in 
the passage will not invalidate the adoption made, is inaccurate, and 
has led to much misconception on the subject. Some of Mr. Cole- 
brooke’s readers, seeing that the violation of one precept, viz., that 
about the non-gift of a son except in distress, was considered allowable, 
because, a3 they thought, the precept respected the giver alone, have® 
30 been led to infer that in the case of another precept, which respects 
both the giver and the taker, no such violation could be allowed. But 
nothing could have been further from Vijn£nesvara's mind when writing 
the abo^e line ; for as one deeply versed in Hindu Dharmasdstra, he 
knew full well that the questions of the invalidity of an act, and the moral 
sin attaching to the doer on account of that act, were, independent of 
each other. He also knew that the prohibition of the gift of a thing 
implied the prohibition of its acceptance, even if such prohibition were 
not expressly laid down. This has been declared by Nanda Pandita 

1 Colebrooke renders : by 4 this prohibition regards *the giver [not the 

40 taker.]’ This is the apparent sense of the passage. I have given the correct ren- 

dering above* and my grounds for it will be given further on. * 

* Colebrooke uses the words * must not be given’ here for the Sanskrit words «F 
whicl^bft himself in the next following sentence translates by 4 should not be given. 
This difference in the rendering of one and the same expression is unwarrantable, and 
has misled some of Mr. Colebrooke’s readers into wrong conclusions. 
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himself in refereuce to the aforementioned 1 text of Saunaka prohibiting 
the gift in adoption of an only son. He says : — 

^ 'Kmvi | ^ 

<RT fawrft. 2 * * Translation: — “ Since the word ddna (gift) 

means the establishing another’s property after the previous extinction 
of one's own : and since another’s property cannot be established 
without his acceptance, that [acceptance] too is condemned. Thus, a 
prohibition likewise against acceptance is established by that very 
[text]." 8 It would accordingly not bo doing any credit to Yijndnes- 
vara’s acumen to say that the antithesis ho contemplated in the said 10 
line, was between the giver and the taker. The real antithesis contem- 
plated by him has been brought out by the Majiukh^ in its extract of 
this lino of Vijnanesvara. The Mayukha says : — ^ f^Nt JCTPff 
ftaTFfaR?.* Translation : — ' Vijnanesvara says thfe prohibition 
is for the man alone, i. e is punishartha (affecting the does), and not 
kratvartha (affecting the rite).’ This interpretation gives the words 
of Vijnanesvara their real significance, and shews that the*word %fr[: (of • 
the giver) as used by him he*e is of generic import, and stands for the 
door of an act or acts in reference to which' this remark may be made. 

It is necessary to treat the word 5 T 5 : (of the giver) as atf^r^pT (illustra- 20 
tive) as our writers would say ; for Vijnanesvara intends that his remark 
(this prohibition regards the man) should bo understood 
to apply to the two prohibitions that follow, viz., that in reference to an 
only son and that in reference to the eldest son. It is on this hypothesis 
alone that we can explain Nilakantha’s remark that Vijn&nesvara consi- 
ders4)he prohibition about the eldest son as regarding tho man alone, 
%md not the act. 5 And it appears that the use of the word rPTf (likewise) 
by Vijnanesvara before his passages containing tlfo said two prohibitions 
would demand that Vijnanesvara should be understood as applying his 
remark made in reference to the first precept to the two precepts that 30 
follow. Now the intermediate precept, viz., that about the only son 
expressly referring to the giver and the taker, it will be hard to apply 
to it a remark which literally refers to the giver alone, unless the word 
'giver’ in the remark was interpreted as above explained. 


1 See above pp. 497, 498, where it is quoted. 

» See Dat. Mim. p. 19 11. 2—4. 

a Mr. Sutherland translates tT^ctrrflnTf^ by u (Saunaka) implies this also in his 
text in question.” ( See Stokes* H. L. B. p. 572 11. 5 — 9.) This is incorrect : tam (that) 
in Sanskrit* refers to pratigraha (acceptance) and akshipati means ‘ condemns.* Mr. 
Sutherland’s translation does not bring out the sense of both these words, and gives 40 
something as their translation, which makes the passage look either unmeaning or 
tautological. 

* See above Part I. p. 39 11. 9, 10. 

5 See above Part I. p. 39 11. 22, 23 aud translation Part II. 
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The result of the above interpretation of Vijndnesvara's passage on 
adoption is that he considers all the prohibitions he notes in reference 
to that subject as 'pui'usliartha (referring to the doer.) What the dis- 
tinction between purushdrth a and Jcratvarlha commandments is, Vijnd- 
nesvara himself has told us in his disquisition on the nature of property 
(seeMit. chap. II. 1. 46 p. 2 11. 5 — 11 and its translation by Colebrooke 
chap. I. Sec. I. para. 10 Stokes’ H. L. B. pp. 368,369). Vijnduesvara was 
there concerned with the text of Gautama, which lays down the different 
ways of acquiring property proper to different classes. 1 In reference 
10 to this text, ho discusses the question whether the enumeration of 
the ways of acquiring property is intended to exclude property in 
things acquired by ways other than those enumerated. He concludes 
by saying that the rule contained in the text being purusli&rtha , 
a breach thereof involves the man in sin, but cannot prevent property 
arising in* things acquired by sinful ways recognized by the people 
though ppt laid down by the text. Similarly in the present instance, 
the directions of Smriti-writers as to how tho adoption should be 
made are simply pumshartlia , and their breach will not affect the vali- 
dity of an adoption once made. And Vijiianesvara confirms this con- 
20 elusion by his interpretation of those throe texts that he has cited on 
the subject. 

The following passage from the Nirnayasindhu 2 will show that though 
an act be reprobated by the Sastras, yet its performance when com- 
plete cannot fail to produce its natural consequences. It runs as 
follows : — 

‘ ' SfOTPT 5 ^ fin: pr ^5 Wr^FTf 1 1 UN' 

smrtf: jfr fair-. ftir- 

Translation : — A Brahmana who for a money gift performs a sacrifice 
30 on behalf of a Sddra shall become a Sddra, while the Sddra will become a 
Brahmana. Mddhavachdry a commenting on this says : 'that Brdhmana 
who receiving presents from a Sddra sacrifices his offerings by. means 
of Vedic mantras for tho accomplishment of S&nti (the appeasement of 
evil influences) and Pntshti (prosperity) becomes himself sinful. The 
Sddra on the other hand does obtain the fruit of that sacrifice . 9 The 
«. text of Pardsara contained in this passage is cited by Nilakantha in his 
Vyavahara Maydkha (see Part I, page 42 11. 2 — 3 and translation, Part 
II. p.56,1. 10 top. 57, 1. 3). 

It is sometimes said that the prohibition about an only son deserves 
40 to be distinguished from other prohibitions, because the breach of the 
_^r : . 

1 See above Part I, p. 30 11. 27, 28. 

1 See Nirnayasindhu Parichchheda iii. 1st half 1. 9, p. 2, 11. 9 to 11. 
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former is declared by Vasishtha to affect injuriously the interests of the 
ancestors while the other prohibitions refer only to partios to the 
act of adoption. This distinction is without a difference, for if a man 
can jeopardize the interests of his ancestors by prohibiting his wife 
from adoption, 1 why can he not do the same while alive by giving 
away his only son ? 

Having briefly discussed the Sanskrita texts and digests on this 
point, I now pass to English writers. I naturally begin with Sir T. 
Strange. Ho thus 4 refers to the case of the adoption of an only son : — 

“ Such are, in this respect, the restrictions inculcated, but not always enforced; 10 
since, as in other instances, so with regard to both these prohibitions respecting an 
eldest and an only son, where they most strictly apply, ^;hcy are directory only ; 
and an adoption of either, however blameable in the giver, wotild nevertheless, to 
every legal purpose, be good ; according to the maxim of the civil law, prevailing per- 
haps in no code more than in that of the Hindoos, factum valet , quod fieri non debuit 

This is consonant to the daily practice and tho usages oftliS people. 

In vol. II. tliero is a note by Mr. Colebrooke at p. 109 tO^say *that the 
absolute gift of such a son i$ forbidden. Beyond tho two texts above 
quoted thero is no authority for this statement, and Mr. Colebrooke's 
translation in two different ways of Vijuanesvara's word =T^T: (not fit to 20 
bo given) occurring twice in one and the same passage is wrong, 5 and 
probably has misled Mr. Colebrooke himself. The Sanskrit is not capa- 
ble of two renderings, and yet he says in regard to the eldest son that 
he should not be given, and in regard to the^nly son that he must 
not be given. A fruitful parent of disputes ! Mr. Ellis's noto* discusses 
the spme caso, and comes to the following conclusion : — 

• “The point is scarcely worth further discussion, the undoubted law in this, as in all 
other cases of adoption, marriage, &c. being that if the aet # be duly completed, it can- 
not be reversed.” 

Colebrooke 5 thus translates Jagannatha's comments respecting the 30 
validity of an adoption so made : — 

^Lot no man accept an 07ily son, because he should not do that 
whereby the family of the natural father becomes extinct, but this does 
not invalidate the adoption of such a son actually given to him” 

Mr. W. H. Macnaughten speaking of the precept against the adoption 
of the eldest or the only son observes 6 : — 

" But this is an injunction rather against the giving than the receiving an only or . 
elder son in adoption, and the transfer having been once made, it cannot be annulled. 

— A — — 

1 See 7 Bombay H. C. R. App. p. 1 . jq 

1 Strange H. L. p. 87. 

3 See Stokes’ H. L. B. p. 416, lines 6 and 9. 

* Strange H. L. pp. 107-108. 

8 Colebrooke*® Digest of Hindu Law, vol. II., pp. 387, 388 ;.3rd edition. 

6 Principles of Hindu Law by W. H. Macnaughten, vol. I. p. 67, note. 
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This seems but reasonable, considering that the adoption having once been made, the 
boy ipso facto loses all claim to the property of his natural family. See Bombay 
Reports, case of Huebut Rao v. Govind Rao, vol. II. page 75 ; also Elem. Hin. Law 
App. pp. 82, 83.” 

In vol. II. of the same work 1 are two Bengal eases, which have been 
sometimes used against such adoptions. Tho only authority on which 
they rest is the text of Vasisktlia &c.) which has not been 

correctly rendered, and of which the most has been made by Nanda 
Pandita and Kubera. The note beginningatp. 178 is incorrect : “ By 
10 him who has one son only, the gift of that son is not legal.” This 
translation of gqarR is wrong. It should be — “ By 

one having an only son, the gift of a son should not be made.” Again, 
the words “ on account of difficulty” in the last line of the same page 
are not correct. The phrase is 3TW*T*. which means (t by [every] effort.” 
The rest of Saunaka's text likewise is not well rendered. Again, the 
author of Vaijayanti and Dattaka Mfmdmsd, is one and the same, namely, 
Nanda Pkndita ; and in no place has Nanda Pandita or any of the above 
authors maintained that such an adoption, if made, would be void. 
Mr. Steele says that “ an only son may be adopted with the concur- 
20 rence of both parties.” 2 

Mr. Mayne has well summed up the cases on this subject. 3 And 
when he is supplied with correct translations of the several texts, and 
an ampler account of our usages, he will have proper materials with 
which to work. I tl^nk the subject of Dvyamushyayana adoption, 
which is commented on by our digest-writers, has been a great 
stumbling-block in this discussion. That the digests do contain reference 
to the Dvyamushydyana adoption there is no doubt. But the onl# 
Pur&nic instance of Bhairava and Vetala having a son in common is 
always dwelt on, and there is no other example of the kind ever men- 
30 tioned, nor is one available as I am now able to say after an enquiry 
extending over a series of years. The result is that the conclusion 
arrived at by the Madras Sadr Court appears to me to be correct — 
namely, that the Dvydmushydyana form of adoption is not recognised 
in this age. 4 At any rate, whatever may be the theory, it is so in 
practice. Mr. Mayne is, I think, naturally led to some of his conclu- 
sions by this obsolete form of adoption. Further, he is not correct 
# in saying that* in the matter of the adoption of an only son, in 

1 Pages 178, 179. * 

• Summary of the Law and Customs of Hindu Castes, 1827 : p. 184. And he also 
40 says(p. 53) that whenever such au adoptiou is made, it cannot be annulled after it has 
been duly performed. 

a JEImdtt Law and Usage, sections 126—134. 

\Annamala Auchy v. Mungalum and others, 23rd March 1859, Madras S. D. A. 
Rep. p. 81, Hooper, Strange, Phillips. 
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Western India, there is very little authority either way. 1 I have cited 
several published cases decided between 1821 to 1868; and adduced 
the authority of digest-writers to show that such an adoption is 
perfectly valid. The case alluded to 2 by him is no authority at all. Sir 
J. ArnouhPs remark is, as Mr. Mayne 3 observes, a mere ohitcr dictum , 
and further it ignores a course of decisions of the Bombay Sadr Diwdni 
Adalat and the High Court for 48 years, and the usages of the people. 

Sir Joseph Arnould was not acquainted with Sanskrit, and could not 
have referred to original authorities. But instead of at once going 
to Bengal — the law of which on this subject is in many respects quite 10 
opposed to the law of Bombay — he should have gone to Madras for 
information. Mr. Mayne then alludes to Sir F.JMacnaughten, who has 
quoted Srindtha Bhatta, 4 a high authority directly in* favor of this kind 
of adoption ; but he says nothing about this in his conclusions. Sir F. 
Macnaughtendid not know our digests, nor the fact that there ^oro means 
of salvation other than the adoption of a son open to a Hindu j # nor does 
he appear to have had any notion of our Mimdrasa doctrines»or of country • 
usages. He gives his rules {or Bengal as he deduces them. Ho attacks 
the Pandits of Poona, Bombay, and in fact all over the country, as if 
whenever they came near courts of justice, they were at onco tainted 20 
with corruption. 5 It is evident he did not know Sanskrit; whence he 
obtained his information Ido not know, and to what tests it was sub- 
mitted, is not very clear ; but I am constrained to say with regret that 
a work like this, redolont of violent prejudice and preconceptions, is 
not at all calculated to produce conviction ; and that, I apprehend, is the 
aim ^>f all works of an argumentative character. To return to the argu- 
ment : the breach of a precept against adoption of an only son may 
produce sin — aye deep sin, but does it rondos such an adoption a 
nullity if once effected ? This is the point, and those who argue that it 
does so, are, in my opinion, confoundiug what is nothing more than a 30 
moral obligation with another and a different thing, viz., an absolute 
legal prohibition. 

Jimutavahana premising certain toxts of Vydsa and Ndrada which 
prohibit an alienation of immoveable property by one coparcener without 
the consent of the rest, says : — 

5 SRTOFTOfa: rrfa : 6 Translation 

Thus the effecting of gift or sale being prohibited, if they should [still] • 

1 Section 127, p. # 118. 

* Bhdskar Trimbak Achdrya] v. Mahadev Rdmji and others, 6 Bombay H. CfR. 

(0. C.) p. 4. 

* Section 132, p. 121. 

* Sir F. Macnaughten, p. 126. 

5 Pages 148, 190, 191, 208, 224, <fcc, 

* See his Dayabhaga, p. 60. 
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be effected there would be the transgression of a vidhi (command) *; but 
there could be no invalidity of gift and the like [already accomplished], 
for a thing cannot have its nature changed by even a hundred texts. 

In respect . of marriages completed in contravention of the rule 
about the Sapinda relationship, and the sameness of gotra or pravara, 
it is laid down that though the bride so wedded cannot be the wife of 
the bridegroom for any conjugal or religious purposes, yet the cere- 
monies of marriage being complete, she cannot bo wedded by another, 
and must be maintained by the bridegroom whom she has married. 
10 (See Nirnayasindhu, pari, iii, 1st half, 1. 30, p. 2,11. 5 — 8, andDharma- 
sindhu, pari . iii, 1st half, 1. 57, p. 1, 11. 4 — 9.) 

Again, those who bold that the doctrine of factum valet cannot 
be invoked to uphold acts done in contravention of texts will be 
surprized to«find that a bride once married to an impotent individual 
is not free to marry another, and must look for maintenance to the 
family of that husband. 1 

• It has been doclared in the Pur&nas that while in the past ages an 
act mentally done was irrevocable, the present Kali age enjoys the 
privilege of irrevocability attaching only to such acts as have been 
20 formally gono through. Thus S^vitri's choice of Satyavat for her 
husband was irrevocable, though actual marriage had not taken place. 2 
In the present age marriage whon once performed would be irre- 
vocable, at all ovents in the higher classes. 

In respect to the subject of adoption, the applicability of the prin- 
ciple “ factum valet” has been expressly laid down by Sir T. Strange 
(vol. I. p. 87), by Mr. Colobrooko 3 (see Strange H. L. vol. II. p.t26), 
by Mr. Ellis 3 (Strange H. L. vol. II. p. 126), and by Mr. Steele (p. 53)? 

The observance of it in practico has also been testified' 1 to by the 
Poona Sdstris in 1852 A. C. in the document which I have above 
30 published. 

The next subject for consideration is what ceremonies are necessary 
for adoption. There is much diversity of statement on this subject; 
but the better opinion seems to be that nothing beyond the giving and 

1 See Yajnavalkya ch. ii., v. 142. 

8 See Mahabh&rata Vanaparva chs. 293—299. 

4 a 1 append the notes of Colebrooke and Ellis for easy reference. 

Extracts of Colebrooke' s and Ellis's Statements on factum valet (2 Strangel2S). 

The adoption being complete, it cannot be annulled. An adopted son may be 
disinherited for like reasons as the legitimate son. (Mit&ksh. on Inh. chap. II. 
40 sect. X,) but he cannot forfeit the relation of son.”— Colebrooke. * 

“ Certainly .—however defective the ceremony, and however small in consequence the 
benefit, the act of adoption cannot be set aside on any account whatever ; 
afmtori, not on account of any informality.”— Ellis. 

* see above p. 477 11. 20, 21. 
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taking is necessary to constitute a valid adoption. I shall briefly state 
what has been said in favour of and against this proposition. 

Mr. Sutherland considers the performance of rites laid down by 
Saunaka, Baudhayana and Vasishtha so imperative, that a neglect of 
them would work a partial disability to tho extent of succession. 1 He' 
cites the Dattaka Mimdmsd (p. 29, translation sec. V. paras. 45, 56) and 
Dattaka Chandrika p. 52 (translation sec. II. para. 17) and p. 65 
(translation sec. VI. para. 3). 

Mr. Justice Strange considers the performance of ceremonies neces- 
sary for the three higher castes (see p. 27 para. 107). 10 

The Dharmasindhu considers the ritual essential ; but he notes the 
practice to the contrary. 2 * 

Against these are arrayed Sir Thomas Strange — fvol. I. pp. 93 — 97), 
Mr. Steele (pp. 52, 53, 185, 186), the Dvaitanirnaya (s^ above Parti, 
p. 41 11. 21 — 23 translation, Part II. p. 55 11. 39 — 42), Jagannatlia’s 
Vivdda Bhahgarnava (Colebrookc’s translation, vol. II. pp. 389, 390). 
Tho Samskarakaustubha does not raise this question specifically ; but in , 
reference to tho question of succession of an adopted son on tho birth of 
a legitimate brother, it quotes from the Vidhduamala those texts which 
Nanda Pandita.and Kubora referring them to Manu construe as general- 20 
ly disqualifying from inheritance a son adopted without the due 
performance of tho ritual. Tho Samskarakaustubha shews that those 
texts refer to tho caso of an adopted son who has got a legitimate brother 
subsequent to his adoption. 3 * Tho Laugakshibhaskara goes into this 
question very elaborately, and comes to tho conclusion that the Homa 
(sacrifice) or any other ceremonies beyond giving and taking are not 
essential for any of the four classes. A decision to the same effect 
has been passed by tho High Court of Madras in Singamma v. Venkata- 
charlu (IV. M. H. C. R. p. 165). 

There are other minor points in regard to adoption ; these I must SO 
pass over for the present. 

I shall now make a few brief romarks on decided cases. The first 
Calcutta caso against tho adoption of an only son which I shall notice 
is that of Raja Upendra Lai Roy v. Srimati Rani Pvasannamayi .* 
TJie decision is passed on the meaning of Vasishtha’s text 5 above 
cited ; and on the analogy of a widow being unable to adopt without 
the assent of the husband. I am sorry there is no explanation of the 
terms “ religious and legal injunctions” which the judgment uses. The 

1 See lfis Synopsis Head Third, particularly para. 4. 

* Pari. iii. 1st half 1. 13 p. 211. 6-8. 

a See 1. 49 p. 2 1. 9 to 1. 50 p. 11.6. 

• 1 Bengal Law Rep. (A. C.) 223. 

' Vasishtha 5* It I 
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distinction between the act and the doer is not at all dwelt upon, nor is 
the Mimamsa doctrine in that matter explained, and the sin of the 
extinction of lineage seems to have swayed the decision. Not 
one of the large number of authorities, digests and cases (except one 
* Madras case) available is noticed or discussed. It is said that a widow 
or woman cannot adopt without the husband's assent ; similarly^ it is 
urged an only son cannot be given. In the first place, I cannot 
see the analogy ; and, in the next place, - 1 maintain that the 
woman can adopt, and her power to do this is admitted at least in this 
10 presidency. The next ground is “ the want of dominion" over the son ; 
but this is opposed to authority. 1 No digests are noticed, except 
Dattaka Mimdmsa and the Dattaka Chandrika ; and the two cases from 
Mr. W. Macnauglaten's second volume which aro mentioned give no 
reasons ; and they rest moreover on the authority of Nanda Pandita 
alone. 

The next case I shall notice is that of Maniclc Ghunder Butt v. 
Bhuggobutly Dossee . 2 To follow Mr. Justice Markby, what is to bo 
considered is — (1) the language of the toxt,^(2) the comments thereon, 
and (3) decided cases. To call the text itself a prohibitory one is beg- 
20 question. The case does not consider whether the text is an 

arthavada or Vidlii , and if tho latter, whether it will affect the Kratu, 
(act) or merely subject tho Kartri (doer) to a ponalty. The text about 
the eldest son is considered permissive, and about the only son manda- 
tory. Upon what principle of the Mimamsa the distinction is founded 
it is not easy to see and none is shown. Tho texts are as undor : — 

[About an only son.] % . 

^NrS^T 3F3TR II Translation : — By one having an only 1 

son, the gift of a son should never bo made. 

[About the oldest son.] 

30 *T 3T3TIW || Translation : — An eldest son should not be given. 

The one is f should not be made/ the other ‘ should not be given.' No 
distinction can hero be found in the language. And yet the court has 
made the distinction. 3 Again, only one digest- writer — namely, Jagan- 
ndtha — is noticed, but dissented from — no reasons being assigned 
for the dissent. The May tikha and Balambhatta are not noticed ; nor 
are there any sufficient reasons assigned for setting aside Srindtha 
Bhatta. The mistake in Mr. Colebrooke's translation in not using 
" should' 1 in translating the same word on both occasions, but in one 
place using 'must' instead, has not been presented to the court* nor has 

40 1 Mitdkshard, chap. ii. 1. 70 p. 2 ; Viramitrodaya, 1. 175 p. 1 1. 16 ; and Nirnaya- 

sindhu Pari. iii. 1. 10 p. 1. 

* luCan Law Rep. 3 Cal. Ser. 443. 

■ * See Ind. Law Rep. 2 Cal. Ser. 365. 
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the note in 1 Macnaughten 67 been discussed. None of the Bombay 
cases except one in the fourth volume Bom. H. C. Reports are noticed 
at all. Unless Mr. Justice Mark by is a Sanskrit scholar, his reason 
for rejecting ferin&tha Bhatta is inexplicable. If a Brahmana perforin 
a Yedic Yajna for a Sddra, he commits a hoihous sin greater than that 
of extinction of lineage, and he may suffer for the sin. Similarly does 
a Sddra incur sin in performing a Yajna (sacrifice), for he is prohibited 
from performing it (see Sddra Kamalakara 1. 1 ). But the Yajna actually 
performed is good notwithstanding. The authority of Mr. Colebrooke 
at p. 107 vol. II. Strange's Hindu Law is based on the wrong use of the 10 
word “must" (Stokes' H. L. B. p. 416, 1. 6). 

The next is a Bombay case (Lakxlnnappa Ramava and others) 1 
decided at the end of 1875, but one of the judgmcnts*in which was pub- 
lished in 1879. In this case the point for decision was*-whether the 
adoption of a Sudra after his marriage was valid. Mr. Justice Ndnabhai 
Haridas held that it was so, and so arc clearly the authorities. The next 
judgment is by his Lordship the Chief Justice, and* it *fays down 
that — • % 

“ A gift by a Hindu widow, of her deceased husband’s only son, is invalid in the 
absence of an express authority conferred upon her by him during his lifetime. Such 20 
an adoption, being nill and void ab initio, cannot be supported by the maxim quod 
fieri non debuit factum valet.” 

Further, the father’s power of giving away his only son is questioned 
in the same judgment, although no decision on that point is pronounced. 

It may be mentioned that neither of the two above points was before 
the court for a decision, and that the fact that the plaintiff was the only 
son#of his natural father was assumed and had not been found; so that 
• it may be said that the judgment on these points is an obiter dictum . 

As such, however, it is against the course of decisions from 1821. The 
first remark that occurs in reference to it is that Mr. Colobrooke's 30 
mistake in regard to the translation of the words ^ (should not be 
given) does not seem to havo been brought to the court's notice. 
There is no warrant for translating the same words by two different 
renderings such as “ must not" and “ should not." With all deference 
therefore to Mr. Colebrooke's learning, his translation is clearly wrong. 2 
As regards the Vyavaliara Mayukha, it is said that it supports the 
distinction taken by Mr. Colebrooke in so far as it abstains from attach- 
ing to the prohibition about an only son that remark which it is said to* 
have made on noticing the prohibition about the eldest son. This 
reasoning is unsound, as it does not correctly represent the general 40 
tenor of Nilakantha's remarks. On the subject of adoption, Nflakantha 
commences with the text of Manu (ch. IX. v. 168) which VijnAnesvara 

1 See XII. Bombay H. C. R. p. 364. 

a See above pp. 502, 510. 
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notices in his comments on Ydjnavalkya chap. II. v. 130. 1 Then 
out of the three Pratishedhas (prohibitions) mentioned by Vijndnes- 
vara after theabovo text of Manu, viz., (I.) that about the giving of a son 
except in distress ; (II.) that about an only son ; and (III.) that about the 
eldest son, Nilakantha notices only the first and the last, because Vijnd- 
nosvara's remarks in reference thereto did not meet with his approval, and 
he wanted to dissent from Vijfi dues vara on those points. Then, discussing 
the question as to whether a daughter could bo adopted or not, Nilakantha 
passes to another head, viz., the (the manner of the adoption 

10 of a son), and it is under this head that he cites Saunaka's and Vasishtha’s 
texts about an only son without making any remark thereon. This being 
so, it is not correct to attribute to Nilakantha the remark on the pro- 
hibition of the eldest son that such prohibition refers to the giver and not 
to the taker *(note that this remark on the said prohibition has been 
expressly pited by Nilakantha as one made by Vij mines vara), and 
secondly, is incorrect to ground the inference drawn on Nilakantha^ 
r silence in respect to the only son. As already shown, Nilakantha 
understood Vijtidnesvara as repeating his remark 'this prohibition 
applies to the giver alone/ after all the three prohibitions noted by him, 
20 including that about an only son. Having so understood him, if Nila- 
kantha rejects that remark in reference to the first and third prohibi- 
tions, and says nothing about it in reference to the second prohibi- 
tion, viz., that about an only son, the indisputable inference from his 
silence is that ho accepted Vijndnes vara’s romark in reference to an 
only son. It is said Nilakantha was * challenged* expressly to make 
the remark by a text of Vasishtha. I do not see how ho was, parir'eu- 
larly as the text in question could and ought to be construed as direc- • 
tory and not imperativej as I have already shown. Again, it is probably 
by an oversight that the prohibition about the eldest son has been 
30 referred to Saunaka, who says nothing of the kind. But it serves to 
increase the confusion. The value of the Dattaka Mimdmsa and 
Chandrika, I have discussed before ; but there is no “ strong” 
condemnation of such an adoption in sec. IV. paras. 3, 6, and 8. 
The Mitdkshara contains no such absolute prohibition as is here 
stated. The passage appears to have been misunderstood, as well 
as Maydkha's remark, which, as has been already observed, makes 
•the matter still clearer. The Dattaka Mimamsd has never been 
such an authority in this presidency as it is now stated to be. 2 It does 
not regulate the ceremonies of the people, and it is an importation from 
40 the Gauda provinces. I cannot also understand what iff is that 

1 See the operative portion of the comment extracted above at p. 502. 

,• See also Journal Asiatic Society of Bengal, 1866, Part I, p. 164; Sir W. Mac*, 
naughten’s Elem. H. L., vol. I. p. 74. 
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constitutes Mr. Sutherland an expert on the subject of adoption. He 
has translated two treatises, it is truo, but these require revision, 
and even on Bengal questions the translation is admitted to be impor- 
fect. 1 Mr. Colebrooke's opinion, as I have already shown, is also 
founded on the incorrect translation of the words In regard to 

the character of the Report of the late Sadr Devvani Adalat I would 
not constitute myself a critic, but it strikes me that if the Re- 
ports were badly selected, and even if the court was not “ strongly 
constituted,” those circumstances do not afford sufficient reason for 
overturning a course of decisions extending over at least fifty-nine 10 
years, a course too which was in conformity to the law and usages of the 
country as understood and expounded by fortuer governments. There 
is no decision whereby the gift by C of the child of A and B without 
their knowledge or consent has ever been sanctioned by the courts or 
by 'the people, so far as can be ascertained. As rogards th^ Vyavasfh&s 
mentioned at page 390 very little can be gathered from t],^ extracts 
given. • • 

The conclusion in regard* to cases applicable to this side of India to 
which I have arrived on this subject may be well stated in the words 
of tho last Full Bench decision of the High Court at Allahabad, from 20 
whose judgment in Hanwnaa Tcwari v. Chiral, the following is an 
extract' 2 : — 

“ The High Courts of Calcutta, Madras, and Bombay have all ruled 
in favour of tho doctrine of factum valet . In the Calcutta Court Sir 
Edward Ryan, C. J., in delivering judgment in Srcemuttij Joy many 
D&see v. Sreomutty Sibosooiidry Dosser, (1) said: The adoption of an 
only son is no doubt blameablc by Hindu law, but when done it is 
valid. In Bombay the question was distinctly raised in the caso of 
Raje Vayanlcatrao Anatulrao Nimbalkar v. Jayanfrao, (2) bofore Warden 
and Gibbs, J. J., who were both of opinion that tho adoption of an only 30 
son having once taken place, and the requisite ceremonies having been 
duly performed, cannot be sot aside. Gibbs, J., in delivering his judg- 
ment, said : The rulings of this Court, as shown from 2 Borr. p. 83, 
downwards, as also of the Calcutta Court, have been that an adoption 
oqpe made cannot be set aside. If the adopted bo not a proper person, 
the sin lies on the giver and receiver alone, but the adoption must stand. 

In the High Court of Madras the same doctrine was approved and ap- 
plied in the case of Chinna Gaundan v. Kumara Gaundan, (3) before 
Scotland^ C. J., and Frere, J. In delivering judgment, Scotland, C. J., 
went carefully through all the authorities, concluding thus : € On the 40 

1 See the decision of Mr. Justice Prinsep in Rayhuba Nund Doss v. Saalhchurn 
Doss, 4 Indian Law Reports, Cal. series 431, 

■ Indian L. R. II. (Allah. Ser.) 1 64>. . 
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whole the case (i.e. the validity of such au adoption) is concluded by 
authority; but I must say, with all possible respect for Mr. Justice 
Strange, that upon principle and reason I should have felt myself 
bound to decide the point in the same way/ This appears to be the 
Madras case alluded to in the judgment of Mr. Justice Mitter in the 
Calcutta case I have referred to. In a subsequent Madras case. Sin - 
gamma v. Vinjamura Ven kafaeharl n,(4) before Bittleston and Ellis, J. J., 
the law laid down by Scotland, C. J., was carefully considered and 
distinctly approved, and it appears to mo to be sound and worthy of 
10 acceptance by us.” 

To the above, must be added the following most important observa- 
tions of the Privy, Council in Sr inn it i Uma Devi v. Gokoolanund Da. s- 
Malmpatra 1 : — 

“ It was urged at the Bar that the maxim ‘ Quod fieri non debuit factum valet/ 
though adopted by the Bengal school, is not recognised by other schools, and notably 
by that of Bmare§. That it is not recognised by those schools in the same degree as 
• in Bengal is undoubtedly true. But that it receives no application except in Lower 
Bengal is a proposition which is contradicted not «only by the passage already cited 
from Sir William Mncnaughten's work, hut by decided cases. The High Court of 
20 Madras in Cfiinna Gaundnn v. Kurnara Gaundan and the High Court of Bombay in 
Raje V ayankatrao Anandrao Nimbalkar v. Jayantrao bin ur Ranadioo acted upon 
it; and did so in reference to the adoption of an only son of his natural father, 
on which the High Court of Calcutta in Rajah Opundur IjuII Ray v. Ranee Bromo 
Moyee has refused to give effect to it, considering that particular prohibition to be 
imperative. 

“ Their Lordships feel that it could be highly objection able on any hut the strongest 
grounds to subject the natives of India in this matter to a rule more stringent tj\an 
that enunciated by such text writers as Sir William Macnaughten and Sir Thomas 
Strange. Their treatises have; long been treated as of high authority by the Courts 
30 of India , and to overrule the propositions in question might disturb many titles. 

“ Upon a careful review of the authorities their Lordships cannot find any which 
would constrain them to invalidate the adoption of the defendant, even if it were more 
clearly proved than it is that Hullodhur Dass could have adopted Dinobundhoo , the 
only son of his brother. They will, therefore, humbly advise Her Majesty to affirm 
the judgment of the High Court and to dismiss this appeal with costs.” 

In regard to an adoption of a sister's son and a daughter's son, I 
have room only for a few brief romarks. The cases of Gopal Narhar 
Safe ay v. Ilanmant Gancsh Safray and another/ 2 and Bhayirthibai v. 
* 'Badhabai 5 decide that among Brdhman as the adoption of a daughter’s 
40 son is u incestuous and invalid," and cannot be supported on the 
doctrine of factum valet. These decisions aro opposed to the unambiguous 
language of the Vyavahara Maydkha and the Dvaita Nirnaya o U the 

- VJdA Rep, In. Ap. 53. 

* Ind. Law Rep., 3 Bombay Ser. 273. 

3 Id. 298. 
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subicct. Their Lordships were probably misled by Mr. BomdiM 
translation of theMayukha, for it is asserted that the May dkha prohibits 
such an adoption, whereas Nilakantha has taken particular pains to 
disprove tlio alleged prohibition. The passage has been entirely misun- 
derstood. I refer tny readers for a correct rendering of it to pp. 53, 54 
above. As regards the Dattaka Mirndinsd, the Dattaka Chandrikd, 
and the Satnskarakaustubha I have fully discussed their doctrines on 
the subject before. In reference to the extracts taken from the Vya- 
vasthds, which are yet to bo published, they do not displace my con- 
clusions on tho subject, and I regret they cannot be accepted in their 10 
present form until the original questions and replies and authorities are 
published. No earlier published case adverse the right of the sister’s 
son and the daughter's son is available, and the usage in this presidency 
being uniformly in accordance with the opinions of # the May dklia, the effect 
of these decisions will, I fear, tend to upset titles and promote litigation. 
Only a few weeks ago a gentleman who, when questioned^ admitted 
that the law and usage of the country was in favour of T,he adoption of • 
daughter's sons, sought for precedents against the validity of such adop- 
tions in tho shape of some new decisions, which, he was told, had been 
passed. The effect of such decisions may, therefore, be easily conceived. 20 
It seems that in neither case was it brought to the notice of their Lord- 
ships that both Nilakantha and Sankara Bliatta have plainly stated 
that the immemorial usage of the country was in favour of such 
adoptions. It was not proper to have drawn any inference from the 
e admission' of tho learned pleader that no instances of the adoption of a 
dajiighter’s son in the locality of the litigants were deposed to in the case. 

• No issue about such custom was, it seems, raised in the lower courts ; 
and any remarks of the court as to tho likelihood of the existence of 
that custom can therefore have no judicial force. A document contain- 
ing the recognition of an adoption of tho kind by one of tho Sanka- 30 
rdcharyas is set aside on the ground that the law had neither invested 
him with r any dispensing or judicial power,' nor was he agreed to as an 
arbitrator. What law is here meant I do not know. The jurisdiction 
of Sankardchdrya over Smartas in matters of religion is independent of 
any consent of the parties. 1 Adoption is to a considerable extent a - 
matter of religion, and the decision by a Sankardchdrya that a certain 
adoption is valid and not sinful has been and is still regarded by the* 
community as gnal. With the greatest deference I must observe that 
that authority has bettor means than our present courts of knowing the 
accepted law and usages of the people ; and our civil courts ought not 40 
to undertake to reject an adoption on the ground of its sinfulness, when 
such adoption has been declared by the Sankardchdrya not to be e&uful. 


1 See Steele’s Summary p. 88. 
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My previous remarks on the essential constituents of an adoption, 
together with those on the doctrine of factum valet, apply to adoptions 
of a sister's son and a daughter's son alike. There being a proper giver 
and receiver, and a gift and acceptance, the adoption must stand 
even on the imperfect doctrines of Dattaka Chandrikd and Dattaka 
Mimdmsa. 

1 now beg to add that from an extract of the Vatt&prad&nika 
Section of the Smriti Chandrikd with which I was lately favored by 
Dr. Burnell, I am fortified in my conclusion that the printed Dattaka 
10 Chandrikd is not the work of Dcvanmi-bhatta. 


CONCLUDING REMARKS. 

• 

The following are subjects upon which I have yet to publish my 
observations, on the texts as well as the customary law in relation thereto. 
* My time and space being limited, I am not able to do so in this work, 
and must therefore content myself with a bare enumeration thereof : — 


I. Partition — 


20 


(a) Evidence of. 

(b) Impartible property. 

(c) Primogeniture. 

(d) Eldership. 

(e) Mother's share. 

(/) Charges on Ancestral property — such as marriagps, 
debt, Mahdyatrd (great pilgrimage) — expenses, main- 
tenance, &c. 

(y) Gifts of ornaments to female relations. 


II. ^Succession — 

(a) Ordinary property. 

(b) Offices — 1, Temporal ; 2, Religious. 

(c) Stridhana. 

30 (d) The doctrines of vesting and survivorship — are they 

applicable to the Hindu law ? * 

r III. Alienation — 

(a) Sales. * 

(b) Gifts. * 

(c) Mortgages. 
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a Stidra should adopt, 

wherever possible 53, 55 

Daya (heritage) — various definitions of 37 

(Sapratibandha) 37 

— — (Apratibandha) ^7 

D&yabhaga, definition of. 38 

Debt (ancestral) to be divided along 

with Daya ♦ »•••••» 65, 66 
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Debt-rule with regard to recovery of. 109 

rules for enforcing the means of, 

recovering 109 

security when to be taken for the 

recovery of 109 

■ mode of exacting the payment of, 

when acknowledged 110 

— when not wickedly repaid Ill 

sons and grandsons when liable 

for 112 

— share of, how proportioned 112 

when not recoverable from sons .. 113 

' — order of those respo®sible # for a 

man’s debt 113 


— — contracted for the use of arfamily, 

binding entire head of the family. H4 
Debtor appealing to justice, pnnisli- 
f ment for a crcdi^dV harassing such 


a debtor... 10 

Debtor and creditor, law regulating the 

relation between 205 

Decisions of suits to be based on the 

nature of things 203 

Dedication of groves 338 

• of serais, &c 332 

of tanks . 332 

of temples 332 

Dedicator’s rights in property dedi- 
cated 337 

Dedicated temples, &c. repairs of 310 

Defence, hearing of «..201, 202 

Degraded (the)— abandonment of ...... 270 

Denial — answer of 11 

four kinds of 11 

Deposit, two kinds of 115, 207 

preservation and restoration of, 

compulsory 115 

— rule in case of damage to or 

loss of 115 

interest on, when enforced ... 116 

rule in case of use of 116 

— exemption from damages, 

when deposit is destroyed by 

the act of God or king 116 

Deposit — punishment for fraud con- 
nected with 116 

— re-delivery of, to the heirs of 

the depositor 116 


rule with regard to, applicable 
to all species of bailraeuts ... 117 
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Deposit, compensation for, in certain 

cases of loss 117 

Deposited cloth — rate of valuation 

for 117 

Deposited metal — rate of valuation 

for 117 

Descendants beyond great-grandson 
and up to the seventh remove 

— when entitled to partition 46 

Destiny — what is ? 199 

Devala 33, 42, 45, 46, 92 

Dharesvaracharya 32 

Dharma — sources of 159 

— pre-eminent sort of 160 

Dliarmadhiearanam (court-house) — 

definition of 3 

Dharmapravritti quoted 74 

Dliarmasala — mode for the renuncia- 
tion of 335 

Dharmasastra -meaning of the term, 

explained i 

sources of — Tantras xli 

sources of — Paficharatras . xlii 

sources of — usage or 

custom xliii 

— lists of work on ......... lix 

Dharma-Sutras — list of xii 

Dhatus- sensible and spiritual 267 

Dhvajahrita (gains by valour)— wl^n 

partible and when impartible '. 09 

Diplomacy — different modes of 199 

Dispute between master and herdsman. 132 

Divorce — sanctioned by usage 428, 431 

not known to Smriti 428 

regulated by custom 434, 437 

Documents— when allowed to be re- 
newed 20 

— ■ when their contents are re- 
ceivable 20 

Documentary evidence, — law with 


Dravya — meaning of 43 

Drinking — penance for 266 

Duties under distress *. 248 

— — of a hermit 249 

of a yati 250 

Dvaitanirnaya — alluded to 54 

Dvyamushy&yana — definition of 58 

■■ - ■■■ — ■ rights and obligations 

of a 60, 62 



INDEX i 


, 521 


PAGE 
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Dvijas — who are? 1G1 

• rites and ceremonies peculiar 

to 161 

why so called ? 16*5 

Earth —origin of 2 56 

Emancipation — rite of 127 

Equity (Nyaya )— to be followed when 

two Smritis disagree 5, 203 


Escheated property, the share of, to 
be reserved by the 
king, when the 
owner claims it... 120 


. „ term for the resto- 
ration of 119 

Evidence, nature of 15 

— four kinds of 15 

by possession 15 

\,y deeds 15 

by witnesses 15 

objection to the receipt 

of. 25 

proceedings on objections to 

the receipt of 26 

— test of 29 

— • limit to the receipt of 30 

punishmeut for refusing to 

give 29 

— of partition . 73, 76 

in case of pledges, &c 203 

in case of money disputes ... 203 

species of 203 

Examination of articles bought — term 

allowed for the 131 

Exclusion from inheritance ... 99, 102, 223 
Exemption from birth and death, 

means of obtaining 258 

Expiations — when to be performed in 

secret 271 

Father’s power, circumstances invali- 
dating • 40 

— — — — i§ case of father’s incompe- 
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is to manage 40 

Felonious Br&hmana— does he deserve 

to be capitally punished ? 146 

Felons enumerated ..., 146 
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Females, succession of, not based on 
sapinfja relationship, but on 

special texts * 357 

* succession of, opposed by 

Ilaradatta 357 

* — ■ succession of, opposed as a 

rule to Hindu law 365 

' * certain, entitled to succeed, 

number of 365 

* Hot raj a sapindas who can 

inherit 366, 377 

- — — - reasons for the disqualifica- 
tion ^)f, to succeed 366 

— ancestors (six lineal) capable 

of yilieriting.* 270 

Food — in hat forbidden ? 183 

1 ornieation — considers? with reference 

to tlassdfc* 150 

when allowable and w hen * 

not 152 

Fraud in partition — fresh partition in 

. ease of 66 

with the creditor— moral effect of 111 

Fraudulent borrower, puuisbmcnt of... 118 
gift to he annulled 124 

* sale — punishment for 132 

Fraudulently enjoying a married wo- 
rn an — punishment for 149 

Galava 164 

Gambling and prize-fighting 231 

Ganapati — worship of „ 193 

Garbhiufiuina 161 

Gifts from father and the like, imparti- 

bility of 69 

of alienable property — when pro- 
hibited 123 

— — by luuatic, &e. void 124 

valid 123 

void 123 

from whom not to be received ... 179 

from whom may be taken 185 

(religious) various modes of t 186 

for religious purposes, nature 

and purpose of, in primitive 

times 333 

Gautama... 32, 39, 47, 61, 62, 63 , 68, 

70, 72, 79, 83, 88, 123, 150 

works ascribed to.... 317 

priority of, in time to Bbpigu, 

the compiler of Mauu’s institutes, 319 
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Mahabharata and other works 323 

Gautama Samhita— analysis of 317, 31 

Gold — penance for theft of 266 

Gotraja Sapindas 81 

- succession of, to the 

property of a son- 

less man .... 81 

females who can in- 

. herit 366, 377 

females, who cannot 

inherit... 366, 377 

(male) order in fthich 

they inherit 377 

Gotraj6s— succession 8f 361 

Grahas— propitiatory rites for 195 

Grandmother (paternal) succession of. 81 

share of/^n partition ... 44 

Grihya Sutras — a list of commentaries 


Gudhaja (son of hidden origin) 49 

Harita... 12, 13, 21, 22, 33, 40, 44, 77, 

79, 105 

Harita Dharmasastra, remarks on 288 

Heaven — origin of 266 

Hells — enumerated 263 

Herdsman — disputes between master 

and the 133 

Heritage (Itiktha or Daya) determina- 
tion of 31, 37 

- — defined 32 

— two kinds of 37 

— (Ddya) various definitions 

$f 37 

partition of 38, 212, 225 

Hermit — heirs to the property of a ... 222 

Highway 136 

Hindu law defined 

misapprehended and mis- 
applied 

the sources of iv 

as a general rule opposed 

to the succession of females 365 

Hindu lawgivers xiii — xv 

Hire of carriages, &c.— rules relating 

to 129 

Householder — duties of 174 

HunuuirbdRy, structure and creation 

of 252, 254 

Illegitimate son, share of 220 


Impartible property 66—72 

(1) Gains by learning without detri- 
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(2) Gifts made through affection. 

(3) Mddhuparkika. 

(4) Saudayika. 

(5) Kanyagata. 

(6) Pasture land. 

(7) Wells. 

(8) Religious land, &c. 

Impurities on account of births and 

deaths 246—248 

Incest 151 

Inheritance — charges on, initiation of 

brothers 48 

marriage of sisters 49 

ancestral debt 65, 66 

Interest on debt recovered 29 

when husband consumes wife’s 

stridhana 90 

in case of sellers and travellers 103 

■ • where negatived 103 

on loans 103 

— — in case of non-delivery of 

goods 103 

— stipulation with regard to, 

when necessary 103 

rate of 103, 204 

when due without stipulu 

tion 10# 

time when it begins 103 

limitation of accumulation 

by 104 

where demanded 104 

in case of Hdras 104 

accumulation, by specified ... 104 

not allowed where a deposit 

is used 105 

— utmost legal limit of the in- - 

crease of .f-204 

rate of 204 

Intermarriage between the first three 

classes 168 

between whom allowed. 347, 356 

Ishta defined 333 

Jatakarman, what? 161 

Jimoddhara, what? 340 

on whom incumbent? ... 340 

the ceremony of 343 

Judge (Pradviv&ka), definition of 
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Judicial proceeding (Vyavahara)— 

definition of 201 

Justice— officers of 4 

partiality in the administration 

of, to be punished .. 201 

Xalika Purana — quoted 58 

Kalpastitras— place of, in the Hindu 

Law xxx 

Kanina (unmarried woman’s son) 4.9 

Kany&gata wealth— nature of— impar- 
tiality of 70 

Karslmajini — quoted 60 

Katyayana Smriti — divisions and sub- 


divisions of... 302, 303 
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6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 

21, 22, 23, 25, 26, 27, 30, 31, 43, 

44, 57, 59, 60, 65, 66, 67, 68, 69, 

72, 77, 78, 79, 80, 83, 92, .93, 

102, 103, 104, 105, 106, 107, 108, 

109, 110, 111, 112, 114, 115, 116, 

117, 118, 119, 121, 127, 129, 131, 

134, 135, 136, 139, 145, 146, 148, 150 


Kidnapping — punishment for 143 

King-duties of 196, 200 

Knowledge — fourteen sources of 158 

Kriehchhratikrichchhra — what? 272 

Krita son 49 

t Krt&ima (self-made son) 49 

Kshetraja (son of the wife) 49 

Kulas— justice administered by 4 

Kusida (usury) etymology of 102 

Labdham (acceptance) : a ?node of 
acquisition peculiar to Brahmanas. 34 

Labour — what kind of, allowable 125 

■ w hat kind of, not allowable... 125 

Laghu-Hdrita-smyiti— an alalysis of. 

and remarks on 283 

Lagbuvislmudharmasdstra — remarks 

' *on ..." 282,283 

Laghuvvasa Smriti — remarks on 311 

Laghvatri Samhita — the contents of 

and remarks mn 276 

Laugdkshi # 71 

Land— enjoyment of without owner’s 

leave. 119 

- — > held by lease — punishment for 
not allowing it to be cultivated ... 137 
Landlord and tenants— law of 129 
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Lawgivers (Hindu) .. xiii — xvi, 158 

Lawgiving assembly 160 

Legal procedure — fourfold character of IS 
Legal proceedings — time for conduct- 
ing 4 

Legal promises binding on heirs 124 

Likhita 42 

Likbita-Samliita — remarks on 315 

Limitation of time— in the case of real 

and personal property 203 

Loan — interest on 102 


• rule with regard to the making of 102 

Lost articles — how to be disposed of by 

tffe king when he finds it. 204 

■ property in, to be proved 

# by the respective owners 

of * 118 

the first <)wner of, rc- 

eovcrs*even if purchaser • 
proves public sale of it . 191 

* . remuneration to the finder 

of 120 

Madaua quoted at pages 33, 

43, 50, 85, 86, 90, 148 

Madanaratna 1, 47 

Madhava 57 

Madhuparkika wealth — impartiality of 66 
Mahabharata — superiority of, over 

other Puranas xxx 

Mahasantapana— what is? 272 

Manu quoted at 

]fages 2, 3, 6, 25, 27, 28, 29, 30, 

38, 39, 41, 42, 46, 50, 51, 58, 

59, 61, 63, 66, 67, 70, 72, 75, 

76, 77, 78, 79, 81, 82, 85, 86, 
88,91,93,104, 105, 110, 116, 

119, 120, 122, 124, 125, 128, 

133, 135, 138, 140, 141, 143, 

144, 146, 148, 149, 150, 154, 155 

remarks on xlvi— xlviii 

Manufactures, remarks on the valua- 
tion of 117 

Marichi H9 

Marriage — who can give a girl in ...... 161 

— — several forms of 1C8— 169 

tie, early looseness of 395 

anomalous state of early 

law ^ 396 

. usages set aside as immo- 
ral ; 396 
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Marriage (see Polyandry and Niyoga) . 397 
customs, with regard to...... 400 

■ Vedic time, customs with 

regard to 400 

■ innovations on the early sim- 

ple rituals 401 

« — — simplicity of the Vedic mar- 
riage ritual 400 

modern rituals 4-02 

regulated by caste, family, 

country and village cus- 
toms 401 

- - — ritual applicable tortile tall- 

est caste 40 1 

not applicable to lower pastes 401 

■ — »* various provincial customs 

about * 404 

restrictions imposed on Arya 409 

. — - supersession of text law by 

new usages 413 

■ Pratyudv&liu- — sanctioned by- 

usage 414 
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tioned by usage 415 
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ters 415 

Viruddha Sambandha 415 

• with the daughter of a ma- 

ternal uncle 415 

with sister’s daughter sanc- 
tioned 42 5 

of the impotent, &c 427 

divorce 428 

■ — of Sinlras and Atisudras ... 433 

■ — who mayintermarry 317, 356 

forbidden affinities 347 

Marriage customs in different parts of 

India 441 — 454 

. West Berar 441 

- . Bombay 444 

• * — ■ Central Provinces... 443 

■ — ■■ — Madras Presidency . 445 

— — — North of the Narbada 

(if armada) 449 

■ ■ — ■■■ . ■■ North Western Pro- 

vinces 453 

— — - - Re jputana 453 

Marriages and divorces as regulated 
by custom 43 1 — 437 
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Master and herdsman— law with re- 


gard to 132, 134, 227 

Master — Rules binding on, with regard 


to servant 


128 

liability of, for the act of the 


servant 


129 

Mayakalpa— a treatise on architecture, 


notices of 


342 

Medhatithi — cited 


51 

Mlmamsa (Purva) 


Mitakshara of Vij Hanes vara 

44 , 



120, 138, 146, 154, 155 


— estimate of the real impor- 
tance of lxx 

• of Ilaradnttn 318 

Mixed castes 178 

Monogamy — whether the most approv- 
ed form in early times 398 


Mother — share of, on partition between 

'a father and sons 43 

share of, on partition between 

sons, after the death of the father 44 
Mothers of the same class — partition 

according to, when allowed 46 

Mutilation — not to be indicted without 

tlie king’s sanction ...... 149 

• to be inflicted upon woman, 

where man deserves death 150 

Murderers — liow to he determined wlien^ 
a man dies under the effect of 

beating bv several 145 

Music — importance of the knowledge 

of, in knowing the soul 255 

Namakarana — what is? 161 


Narada 5, 6, 7, 8, 10, 13, 15, 

20-22, 24, 25, 27, 28, 29, 35, 
38—40, 42, 43, 63, 66, 68, 69, 

73, 75, 76, 78, 83, 89, 103—106, 
110,112,114—119, 121—132, 134 
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Nibandhas— remarks on lix 

period of xliii 

the author of $ie Vyavahara 

Mayukha Ixxiv 

Nilakantha — history of ... «. *C..lxxix 

on the utsarga of trees, &c. 338 

Nirnayasindhu— an extract from, pre- 
scribing ceremonies for utsarga... 337 


Nishkramana... 161 

Niyamas— what are ? 272 
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Niyoga — what is? 170 

• formerly allowed 395 

Niyuktas — (paid officers of justice) ... 3 

Nuisances not to* be erected in the 

vicinity of a house, &c 135 

— fine for, when committed in 

a thoroughfare 136 

Ny6ya (equity) — to be followed when 

two Smritis disagree 5 

Oath — different forms of, peculiar to 

different castes 30 

• manner of tendering 28 

(false) how to be known 31 

Obsequies of the deceased 215, 246 

Obstructed heritage — order of succes- 
sion to «. 76 — 84 

Obstructed heritage — well behaved wife 

first succeeds to 77 — 79 

■ — — 2ndly, daughters 

succeed to..? 79 

■ when it goes to 


Brahmnnas 83 

Offences— heinous, defined 141,235 

enumerated 145 

• degrees of 143 

when punishable with capital 

punishment 145 

punishments for heinous of- 

j* fences 148 

Officers of justice — respective duties of. 4 

1 — president. 

2 — king. 


3 — assessor. « 

4— accountant. 

5 — scribe. 

Ordeals (Kosa)— where the use of, is 

optional 16, 210 — 212 
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- - - trial by, in the absence of w it- 
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-■ — ■ to be resorted to in case of sus- 

picion^ of concealment of 

effects on partition 66 

— — ifte of, in case of absence of all 

evidence of partition ......... 75 

• in the case of a boundary 

dispute 134 

Ownership — the exact idea of, ex- 
plained 31 — 36 


Ownership— death of the previous 
ow ner is the cause of, ac- 
cording to Jimdtavahan... 32 

• definition of, according to 

Jimutavahana 31 

proved as arising from the 

manner of the w r orld*s 
dealing, and not from the 

Bastra 32 — 36 

■ of a man in hereditary pro- 

perty arises with his birth, and not 
by the death of the last occupant, 
ndfr by means of partition 32, 34 

Padakriclichhra 272 

PanchaiUtras — a source of DJjarma- 


eastra * xliii 

Parasara 5.6 


• the last fSmriti writer «lxiii 

works attributed to 306 

Pariisara’s works — remarks on ...310, 311 

Parasara Smriti — an analysis of 307 

Parents— power of, to give, sell, or 

abandon son 57 

• succession of 81 

Pumakrichchhra — what? 272 

Partition — simply defines undefined 

ownership, but does not 

create it 34 

of Daya — what P... 38 

. — time of, in case of property 

acquired by father 38, 

39, 40, 214 

time of, in case of the an- 
cestral property 38, 

39,40,214 

1 — Death of the father. 

2 — Ceasing of the mother’s month- 

ly course. 

3— Father losing sensual desire. 

4— Father behaving immorally. 

5— Father desiring. • 

6— Sons desiring. 


may take place without the 

existence of property 

definition of, according to Ji- 

mdtavdhana ......... 

definition of, according to Vij- 
E&nesvara, and Viramitro- 
daya 
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Partition, time of, in the case of the 

Stridhana of the mother ... 39 

■ ■ mode of 40, 218 

■ — voluntary 40 

— as dependent on the will of 

the father . 41 

——unequal 41 

by deduction obsolete in the 

Kali age 42 

■ equal, after the death of the 

father 44 
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■ 1 — stops at great grandson...* ft. 45 
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and grandnephews r . . . 45 

► according to mothers when 

allowed ..£. 46 

— *■ mode of, frtnorn^ sons by dif- 
ferent classes 46, 218 

■ — time of, among brothers ... 48 

• — to be made afresh in ease of 

concealment of effects... 72, 73 


— fresh in case of recovery of 

stolen or lost goods 73 

Partners — mutual obligations of 121 

— provision for reward and 

punishment of 121 

* are to bear losses in com- 
mon 122 

Partnership— order of shares in a.. 121, 239 
Paternal estate, father’s consent not 
necessary to the 
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— periods of the partition 

st 39 

1 — Father’s death. 

2 — Mother past child-bearing. 

3— Father’s consent. 

Paternal grandfather — succession of ... 81 


Pasture lands of township — what 133 

ground, impartiality of 71 

Paunartthava (son of a twice-marricd 
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Perjury, subornation of 27 

Pitfimaha— cited 8, 16 

Plaint— correction of 2 

— - requisites of a good plaint 9 

— nature of a 9 

— nature o? inadmissible plaints ... 10 
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Plaint- false 15 

how to be received 201 

— hearing of 201 — 202 
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exemplified 102, 206, 207 
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what 105 
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struction of 106 
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tors 106, 107 
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redemption of 107 

encroachment upon — how to 
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Polyandry, its existence among non- ^ ■ 
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doubts as to its existence 

among Aryans 397, 399 

< — evidence of it among early 

writers 399 

Polygamy not the universal or original 

law 406 

now almost universal 406 

prohibited by custom in cer- 
tain castes 406 

entitles the first wife to ob- 
tain divorce, in certain districts... 407 

Popular assemblies — Kulas 4 

bodies — king ought to con- 
sult o20Q, 204 

Possession — how it constitutes title ... 21 

evidence by 21* 

— — - invalid 22 

evidence of, in.certain boun- 
dary disputes... 135 
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Possession when important, as estab- 
lishing ownership 203 

Posthumous sons, born after partition 

— rights of 48 

Pr&dvivaka — (judge), definition of 2 

Prajapati ... * 21, 42, 78, 115 

Pr&j&patya — what? 272 

Pratiloma — meaning of the term.. .47, 157 

■ ■ - sons entitled to maintenance 


only * 47 

Pratishtha — what? 335, 339 

mode of *135 

— the ceremonials of 339 

Pratyudvaha— sanctioned by usage ... 414 

Prayaschittas xxxix 

Prayasehitthildhyaya 245 — 27 4 

Prayoga works, a list of xii 

Prayoga parijata 54 

Prayogas — what are? xii 

Prltidatta 91 

Professional men, reference to 5 

Proof — order of 13 

Property, without an heir to inherit, 

how to be disposed of 83 

. -inalienable 122 


gift of, inalienable property 


void * 122 

— endowed for religious pur- 

poses, resumption of 331 

. endowed for religious 

purposes, superintendence 

of 331,332 

dedicated— the repair and 


control of 337 

Public charities— the appendix on. 331—34 4 

a list of Sanscrit works 

on the subject of 341 

Ptig&s— justice administered by 4 

Punarbhu — what ? 170 

Punishments, three kinds of 200 

Punsavana, what ? 161 

Purdnas— place of, in the legislature 

of the Hindus xxx 

— . distinguished as Mukhya and 

9 Upa xxviii 

— number of xxix 

alluded to in the Vedas xxx 

Purification of things 185 

various modes of. 185 
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Purchased article — when compelled to 

be taken back by the vendor 131 

Purchaser of a stolen or lost article 
— acquittal of, when the 

seller is produced 118 

— — — proceedings when he fails to 

produce the vendor 119 

time ought to be given to 

produce the vendor 119 

Purta — defined 333 
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two kinds of 49 

Rape — punUhment for 148 

Ravishing — expiations for a woman ... 148 

Rebailment — rul?incaseof 106 

Receipts of debts.. ..^ Ill 

Recovered paternal estate— full power 

of the recover over . t 40 

Recovery of debts 102, 204 
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conflicts with moral law 5 

Representative bodies 4 

Rescission of sale — w hat is ? 131 
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Restraint (legal)— four kinds of 6 

punishment for the trangres- 

sion of 6 

those who are exempted 

from 7 

Resumption of gift— what? 122, 228 

Reunion— effect of, on son born before 
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Reunion — what ? 84 

* — doctrine of Mitaksliara as to. 84 
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place 84 
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dying after 84, 91, 223 
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after 85 
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subsequent to 85 
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— ■ concealed wealth taken by 

parceners after 88 

reunited son preferred to the « 

unreunited 89 

— — — son of reunited father 89 

■ — - rights of parents, &c, after.. «... 69 
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with reunited uncles ......... 89 
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reunited uncle 89 
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Robbery — punishment for robbing 

grains of various kinds ... 144 

— estimation of articles subject to. 14? 

— of articles— proportionate pun- 


ishment for 147 

Rogues — enumeration of 14 1 

Royal establishment 130 

Royal orders 19 
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— decrees 19 

— 1 execution of 19 
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of kings 19 
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Sadhyapala 4 

Sahodhaja 49 

Sale without ownership — wliat? ...118, 228 

unauthorised, of gift or pledge, 

void at law 118 

* rule with regard to the publicity 

of 119 

of alienable property — when pro- 
hibited ...123 

void, described 132 
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